CASES ARGUED AND DETERMINED 


IN THE 


npreme Court of Georgia, 


AT ATLANTA, 


MARCH TERM, 1886. 


Present—JAMES JACKSON, . . + » « « Cxter Justice. 
SAMUELHALL, ....... . Assocrate ‘S 
M.H. BLANDFORD,. ... . . . Associate ‘ 


TURNIPSEED et al. vs. SCHAEFER et al. 


1. This court has held that the act of 1881, which provides that, in 
all cases of voluntary assignments by insolvent debtors for the 
benefit of creditors, it shall be the duty of the assignor to prepare 
and attach to the deed or instrument by which the assignment is 
made, at the time of executing the same, a full and complete in- 
ventory and schedule of all the assets of every kind held, claimed 
or owned by the assignor at the time of the execution of such 
deed or instrument of assignment, which inventory or schedule 
shall be sworn to, and which provides that no assignment by in- 
solvent persons, firms or corporations shall be valid unless accom- 
panied by the sworn schedule so required, is a remedial statute 
ana should be strictly construed as against the assignor and his 
assignee, and liberally in favor of creditors; and the act of 1885, 
which requires a full and complete schedule of the creditors of the 
assignor under oath to be attached to the assignment, being of the 
same character as the other act, and being in furtherance of the 
same policy, is subject to the same rules of construction. 

(a.) The difference between a schedule which is not. full and com- 
plete and no schedule at all isa difference in degree. only, and 
should not vary the application of the rule prescribed by the 
statute. 

2. It is impracticable to lay down any rule as to what may safely be 
omitted from such schedules, either by oversight or inadvertence, 
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and without any intention to do so on the part of the assignor, or 
any purpose to mislead creditors by filing a false, deceptive or in- 
eomplete schedule. Generally speaking, the requirements of the 
law and the conditions it prescribes should be closely followed ; 
at least, an honest effort should be made to carry it fully into effect 
according to its purport and intent. While the omission from the 
schedule of assets of some slight or unimportant article, of little 
or no value, or some one or more creditors whose claims amounted 
to a trifle, and which would probably be overlooked or forgotten 
by the most careful, deliberate and painstaking person in prepar- 
ing his schedule, might not have the effect of invalidating the as- 
signment, yet in a case where creditors claimed that assets amount- 
ing to nearly $3,000 were omitted, and the assignor conceded, after 
this omission had been brought to his notice by the evidence ad- 
duced on the trial, that assets to the amount of nearly $1,300 were 
omitted from one schedule, and sundry creditors, whose undis- 
puted demands were shown to aggregate more than $1,000, were 
omitted from the other, and sought to supply the omission by 
then amending his schedule in both respects, the claim of slight 
and inadvertent omissions would hardly avail to maintain the as- 
signment. 

3. There is a distinction between the provisions of the act of 1881 
relating to the criminal liability of the affiant and those which 
relate to invalidatingthe assignment. Inthe one case, there must 
be both the act and guilty intent—a willful violation of the public 
law, in which there must be a union or joint operation of act and 

intention, or criminal negligence ; in the other case, this is not nec 
essary, where the question in issue is the validity of the assign- 
ment. 

(a.) The act of 1885 provides for invalidating the assignment for 
want of a full and complete schedule of creditors, but does not 
contain a criminal provision. 

(b.) No provision is made, either by the act of 1881, or by that of 1885, 
for perfecting a schedule which is not full and complete, and by 
that means upholding the assignment; and the courts cannot up- 
hold it by reason of such an amendment. 

. A general clause in an assignment conveying to the assignee such 
property of the assignor as was left out of the schedule of assets 

‘ does not render the assignment valid, but contravenes the policy 
of the legislature in enacting the assignment laws; and the law 
looks with distrust upon such sweeping clauses in deeds, especially 
where particularity of detail is required. 

. While preferences in assignments are allowed, they are tolerated 
rather than encouraged, as is manifest from the drift of legislation 
in this state from 1881 to the present time, and made clear by the 
provisions.of thr act.of 1885. 
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(a.) The act of 1883 carried fully into effect the policy proclaimed in 
§§1945, 1946 of the Code, as well as in art. 1, sec. 2, par. 6 of the 
constitution of 1877 (Code, §5023), by throwing wide the doors of 
courts of equity to creditors of every class and description, whether 
they have a lien or not, and inviting them to enter and avail them- 
selves of its remedial process and aid, that facilities may be af- 
forded them to detect, defeat and annul every effort to defraud 
them of their just rights, and that they may be enabled to reach 
the property concealed from them by their debtors. 

(b.) The deed of assignment in this case must be set aside, and the 
refusal to grant an injunction and receiver reversed. 

May 1, 1886. 


Assignments. Debtor and Creditor. Laws. Public 
Policy. Fraud. Before Judge Stewart. Henry County. 
At Chambers. December 17, 1885. 


W. W.Turnipseed filed his bill in behalf of himself, and 
such other creditors as might join with him, against George 
Schaefer, Harry Schaefer and J.S. Akers. M. C. and J. F. 
Kiser & Co., Tolbert, Hoyt & Co., S. M. Price, R. A. Hen- 
derson, Mrs. R. A. Henderson, Harralson Bros. & Co. and 
Kerr & Co., non-preferred creditors, were made parties 
complainant before the hearing, and amendments to the 
bill were filed. The substance of the bill and amendments 
was, in brief, as follows: 

On November 9, 1885, George Schaefer was in failing 
eircumstances, and had been so for some time, but pos- 
sessed of assets worth about $60,000 or $70,000. On that 
day, he attempted to make an assignment, purporting to 
be for the benefit of his creditors, to Harry Schaefer and 
J.S. Akers, as assignees. They accepted the trust, took 
charge of the property set out in the inventory of assets, 
and proceeded to dispose of the same, or a portion of them. 
After this had continued for ten days, the assignor and 
assignees recognized it as invalid for want of a schedule of 
creditors, with their residences, amounts, etc., and on No- 


vember 19,1885, they voluntarily repudiated it, and George ; 


Schaefer made a second assignment to them, giving pref- 
erences to S. M. Inman & Co. and George Ober, Sous & 
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Co., first, and with three classes of preferred and one of 
non-preferred creditors. 

The two assignments were exhibited to the bill. The 
first was dated November 9, 1885, and purported to convey 
all of the assignor’s property to the assignees, with certain 
preferences, Inman & Co. and George Ober, Sons & Co. 
being the first preferred creditors. This deed had no 
schedule of creditors attached. It stated in the latter part 
of it that the assignor appointed the assignees “his true 
and lawful attorneys, in fact, irr-vocable,” ete. 

The second assignment was dated November 19, 1885. It 
recited that, whereas, the assignor attempted to make an 
assignment on November 9, but neither he nor his attor- 
ney was aware of the passage of the act of 1885, requiring 
a schedule of creditors, and attached none; “and whereas, 
some of the creditors of the party of the first part dissent 
to the assignment, and insist that the same is void for the 
want of said sworn schedule; and whereas, regarding the 
said assignment as void, and as the said parties of the sec- 
ond part have, for said reason, relinquished all their rights, 
titles and interest in the same to me,” he thereupon re- 
assigned. 

This assignment of November 19 was to the same as- 
signees as the former. 

There were three classes of preferences, viz.: First, 

8. M. Inman & Co 


Attorney’s fee for assignment 
Ober, Sons & Co 


Fecond. Certain guano companies and one Pullen. 
Third. Five other creditors; and fourth, general unpreferred cred- 
itors. 


This assignment contained the following clauses: 


‘*The intention of the said party of the first part, in making this 
conveyance, is to transfer all of his property and effects of every kind 
and description, and everything in which he has any right, title, in- 
terest in or claim to; and if anything has been left out of schedules 
*A’ and ‘C’ hereto attached, such omission has been made inad- 
vertently, and without any intention on the part of the said George 
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Schaefer; and if anything has been so omitted from said schedule, 
the parties of the second part are hereby directed and required to 
take as full and complete possession and control of any such property 
as if the same was regularly set out and described in this con- 
veyance; if any creditor has been inadvertently omitted from the 
schedule of creditors, marked schedule ‘ D,’ hereto attached, they 
are likewise instructed to pay such creditor, or creditors, upon proper 
and satisfactory proof of his or their claim, as if the same were 
regularly scheduled; provided, the funds in their hands are suffi- 
cient for that purpose, but if not sufficient to pay all creditors of the 
said George Schaefer in full, then such claims are to be paid in the 
manner that class No. 4 of schedule ‘ D’ are directed to be paid.’’ 


The guano notes and stock on hand were declared to be- 
long to the gaano companies respectively, as security, until 
their claims should be paid in full; and if any balance 
remained, it should return to the assignor’s estate; if any 
deficiency, it should be classed among the unpreferred 
debts. 

Attached to the second assignment were what purported 


to be sworn schedules of assets and creditors. 

The bill alleges that both assignments are void, and es- 
pecially attacks the second—that made November 19th, 
1885. The points made were, in brief, as follows: 

(1.) The entire transaction was fraudulent. The inven- 
tory of assets attached to the first assignment stated certain 
values on the assets, pretending to show that the assignor 
had assets worth $185,000; and he pretended that he was 
possessed of that amount of assets, and that his debts were 
only $135,000, and thus sought to mislead his creditors, and 
did mislead and lull them into security, making them be- 
lieve that there was enough to pay all creditors, while at the 
same time he was confederating with his assignees to place 
the property beyond the reach of legal process by his 
creditors. The values sostated were false and fraudulent, 
the real value of the estate being only $60,000 or $70,000, 
while the liabilities were largely in excess of the amount 
stated in either assignment. The assets are put in the sec- 
ond assignment at about $129,000. Since the second assign- 
ment, George Schaefer and his assignees have continued 
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these representations, and have pretended to complainants 
and others that the assets were sufficient to pay all the 
debts, and that it was to their interest toremain quiet and 
take no steps to enforce their claims, as they would much 
sooner get their money. In fact, at this very time, Schaefer 
and his assignees were colluding, and were proceeding to 
sell the property in haste and at small prices, and were 
seeking to place the proceeds beyond the reach of com- 
plainants and other creditors. 

(2.) The assignor did not attach to either deed of assign- 
ment a true and correct statement of his assets, but left 
out valuable assets owned by him, including notes, ac- 
counts, cotton, money, his interests in certain firms, etc., 
worth several thousand dollars. It was alleged, by amend- 
ment, that the assignor and assignees acted so in concert, 
and colluded and confederated together so constantly, that 
it was difficult to obtain definite information on this or 
other subjects; but a number of items were specified, and 
others were alleged to exist. 

(3.) The assignor did not attach to either deed of assign- 
ment at the time of executing it a full and complete in- 
ventory and schedule of all his debts, sworn to by him. 
He omitted and left out large debts and fraudulently 
stated the amounts due the preferred creditors at incorrect 
amounts, 

By amendment, the following omissions of creditors were 
specially charged, and others were alleged to exist: 


8. B. Kimball...... FT ee a $384 00 
Be 5 Oe 6 IE iss osvesntsecsnecnese sevecesnsreeessonscnctes 400 00 
Hlarralaon Brow. & C0.i..c.cccoscscoccccsscccscocsscocnccscsesec 100 00 
Bei Te AEE ccncnse wenpsepnevecccsnqensesceseyes vo donessconves 71 82 
BR ios As MMIION BON ocinccsncdsiconsscdcoascccssovcccsoncocess 300 00 
Be Sik RNININD. npsancnnsnnsevnsccsdvnsdeunsnasscnedupaneosseces 81 43 


Claims of Hammond, Hull & Company, of Baldwin & 
Company, and others, are untruly stated. 

(4.) Preference is given to debts of Edward Schaefer 
and Schaefer & Company, instead of to the assignor’s own 
debts, which is in fraud of his-creditors. 


dan ante EN ew tm ave F ID 
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(5.) Both assignments are void because made so as to 
reserve a benefit to the assignor; and though this may 
have been concealed under the language of the deed, it 
was, in fact, so intended, and the assignor and assignees 
were proceeding for that purpose. 

(6.) The second assignment was void because the as- 
signor and assignees could not voluntarily set aside the 
first, after accepting and acting under it. 

(7.) The assignor fraudulently left out of his assign- 
ment certain creditors, and he and the assignees had paid 
some of them, to conceal the omissions and defects in the 
assignment, and in fraud of creditors. 

(8.) The assignment seeks to hinder, delay and defeat 
complainants and other creditors, and such is its purpose 
and effect. 

Insolvency of the assignor and assignees was charged; 
that one of the assignees was the brother and ex-clerk of 
the assignor, and the son-in-law of a large preferred cred- 
itor; and the other was a confidential clerk of the largest 
preferred creditors; and it was charged that the debts of 
these creditors were not truly stated. The assignor and 
assignees are charged to have colluded throughout, and 
that the assignor was allowed to remaia in possession of 
real and personal property, and use the same for his own 
benefit. Discovery was waived. 

The prayers were for injunction and receiver, to set 
aside the assignments, to subject the assets to claims of 
creditors, for subpoena and general relief. 

Restraining order was granted December 2, and assignees 
made guasi receivers. 

The answers presented, in brief, the following defences: 
to the points made: 

Admit the making of the first assignment, its setting 
aside, and the making of the second assignment. Deny 
all fraud or collusion, and say the assignees had only sold 
a small amount of goods when the second assignment was 
made; that “the creditors of this defendant, except thgse 
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in the first preference under that assignment, declared 
that they would not be bound by it; that it was null and 
void, because it did not meet the requirements of the stat- 
ute in the particular mentioned ;” that no creditor had ac- 
cepted or recognized the first assignment as binding, except 
those in the first preference, and they consented to the 
relinquishment and re-assignment; that he did not know, 
when he made the second assignment, that the first would 
be attacked, because he himself regarded it as void and 
not passing title, and was advised by his attorney that he 
could make a second assignment. The assignor says that 
he placed on his real estate a value of fifty to eighty-five 
cents on the dollar of what it cost him; on his merchandise 
an inventory of the cost price; on his personal property 
what he thought a low valuation, and on his notes, ac- 
counts, ete., no valuation except their nominal value. He 
stated to some of complainants and others that he did not 
desire to be sued ; that if he could keep his health, he would 
get on his feet again financially and pay his entire indebt- 
‘ edness ; and that, if he could keep his health and manage 
his business, he believed he could make the assets pay all 
of the indebtedness ; but these things were honestly done, 
and without intention to deceive creditors. He further 
states that he labored earnestly and faith ully to obtain a 
full list of his creditors and a full and complete statement 
of his assets, but that, in spite of his efforts, he omitted 
both assets and the names of creditors. (The assets and 
creditors admitted to have been left out will be stated in 
the evidence ) Some of these were discovered since the 
assignment by the assignor, and some he forgot to put in. 
“This defendant here solemnly states that the failure to 
insert the aforesaid assets and the aforesaid names of cred- 
itors was an oversight and omission on his part; that the 
existence of the omitted assets and omitted indebtedness 
entirely escaped him at the time he made his said assign- 
ment. All fraudulent reservation or concealment is de- 
nied. He had nota pound of catton or a dollar of money 
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at the time of either assignment. The interest in firms 
charged to have been owned by defendant had been settled 
long before the assignment. The note of Edward Schaefer 
was endorsed by the assignor, rendering him liable thereon. 
‘fhe note of Schaefer & Company was endorsed by the 
assignor, and given to Inman & Company for money 
loaned to him for said firm of Schaefer & Company. 
All reservation for the benefit of the assignor is de- 
nied. The assignor denied paying any debts since the 
assignment. Admits the relationship of Harry Schaefer 
to the assignor and of Akers to the leading preferred 
creditors, but says they were selected on account of 
their competency and familiarity with the business. He 
believes the alleged indebtedness to Inman & Company, 
the first preferred creditors, is correct, and the debt 
due Gill, a second preferred creditor, and father-in-law of 
Harry Schaefer, amounts to $6,800, instead of $6,200, as 
set out in the assignment. The first preferences are to S. 
M. Inman & Company, of Atlanta, and G. Ober, Sons & 
Company, of Baltimore. Both had befriended him, and 
each had liens on most of his real estate, and he felt an 
obligation on him to preferthem. Assignor’s health failed, 
and he was obliged to assign; and under the management 
of the assignees, the assets may not pay more than sixty 
cents on the dollar. The assignees deny allowing the 
assignor to reserve any benefit to himself, and say they 
have taken charge of all the assets and have recognized all 
creditors, so far as came to their knowledge, whether in- 
cluded in’ the schedules or not. They deny insolvency, 
and make the same statement as to their selection as that 
made by the assignor. In respect to the dealings between 
the assignor and one Edwards, charged in an amendment 
to the bill, the assignor says he had dealings with Kx. wa-ds, 
but he was acting as the agent of W. M. & R. J. Lowry 
for the lending of money. The defendants deny that the 
assignor has control or management of the assets since the 
assignment, bnt say that he is allowed to occupy the 
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dwelling-house as a tenant, subject to be sold at any time. 
The assignor says that the household and kitchen furniture, 
phaeton, buggy, horses and cow, not put in the inventory, 
belonged to his wife. He says that the amounts of the 
accounts of Baldwin & Company and Hammond, Hull & 
Company were put in the schedules as stated by them. 
Defendants state also that Kimball, Wynn and Smith 
(creditors charged to have been paid since the assignment) 
were not paid from the assets of the assignor, but by S. 
M. Inman & Company; that cotton bought by Schaefer of 
those creditors had been shipped, before the assignment, 
by him to Inman & Company, and they had charged up 
the cotton on his account; that the cotton was bought by 
him for cash, but he had not paid for it; and that, since 
the assignment, Inman & Company have, through Harry 
Schaefer, one of the assignees, paid those parties. The 
assignor denied owing Henderson or Mrs. Henderson. 

On the hearing, on December 17th, numerous affidavits 
were introduced by both sides. So far as material, the 
evidence for the complainants showed, in brief, as follows: 

George Schaefer was in failing circumstances some time 
before the 9th November, 1885, and for several days prior 
to that time was having an inventory prepared witha 
view to the assignment. While this was being done, and 
he was insolvent, he borrowed, through his clerk, five 
hundred dollars from one of the complainants, in order to 
pay for some cotton, the clerk saying that complainant 
could get his money at any time he called for it. The first 
assignment was on Monday. Up to and during Saturday 
night, large quantities of cotton were shipped away from 
the assignor’s place of business, and.-on Sunday, Harry 
Schaefer carried away with him to McDonough a large 
sum of money. Since the assignment, George Schaefer has 
frequently promised Price to pay him, and when Smith 
was settled with, George Schaefer told Price that he would 
pay him next. The day after the assignment, the books of 
the assignor showed $800 on hand. While the schedules 
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were being made out, Combs, who was a clerk assisting in 
the work with Harry Schaefer and another clerk named 
Shell, and whom Schaefer owed for services, made inqui- 
ries as to what it was for, and Shell replied that Harry 
Schaefer was going to take an interest as partner with his 
brother. Since the assignment,Combs has been paid, his 
debt not being enumerated in the schedule. One car-load 
of cotton was shipped away after the first assignment. 
The first assignment placed assets at about $185,000, and 
Schaefer, the assignor, told Turnipseed and others that he 
would pay their accounts, and told Turnipseed to keep 
quiet and not to be uneasy, and assured him that his ac- 
eount should be paid. Turnipseed waited several days, 
and then learned of the making of the second assignment. 
His name was not put in as a creditor, and he again sought 
payment of all ora partof his claim from George Schaefer, 
who again made him promises, but not having been paid, he 
filed this bill. On November 19, the assignees relinquished 
their rights under the first assignment, and at the same 
time received the second. The first assignment had been 
partially recorded in the clerk’s office, when it was with- 
drawn from the clerk’s possession by the assignees, and the 
inventory accompanying it was altered and changed and 
utilized in making up the second assignment. In neither 
assignment does the assignor include a centof money ora 
pound of cotton, though he was doing a cotton business 
at three different points. The assets were estimated in the 
second assignment at $129,000. The entire assets of the 
assignor were returned by him for taxation, in 1885, at 
$31,350. One item, namely, city property, put in the 
schedule as worth $24,000, was returned for taxation at 
$8,000. In his sworn tax return, George Schaefer also 
had_an item of $500 for household and kitchen furni- 
ture not put in the assignment; also an item of $800 
for horses, mules, etc. The assignees have sent a 
printed dun to G. W. Bryan, though no claim against 
him is stated in the inventory. A note made by a Mrs. 
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Waldon to George Schaefer for $100 was omitted from 
the inventory. From the second assignment and sched- 
ules the following creditors were entirely omitted : 










il is ca eauinia sonia’ $384 50 
a OR cicciisiianviteniiessvisstesenesties yerebocen 400 00 
Harralson Bros. & Co... ..... Rees ae Oe ea oe 100 00 
oe Ee Liaiinedeiniaiaddainetin deine 71 82 
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SEE gtk REMAND vcnnesnbs sovcsnvonsvcnsecessenedeces coves 











$2,081 92 


Kimball’s claim was partly composed of $82.50, bor- 
rowed on November 9, the date of the first assignment. 
Since the assignment, he has been settled with in full. 
Wynn testified that he was paid off by Harry Schaefer 
after the assignment, his debt being in the shape of a due- 
bill, and that Harry Schaefer exhibited much anxiety 
about the matter. 

Notes for $2,120.55 were given by Schaefer to M. CO. 
& J. F. Kiser & Co. (complainants) on the day on which 
he made the first assignment. 

A witness, Battey, testified that the amount due Ham- 
mond, Hull & Co. was not correctly stated in the assign- 
ment, nor was it in accordance with their bill made out 
against Schaefer; and that it is not true that he, representing 
that firm, had anything to do with the making of the as- 
signment; that the assignor admitted to him having used 
money collected for Hammond, Hull & Co.; that, he also 
stated that Inman & Co. were too grasping, and were try- 
ing to get the entire assets: also, that Harry Schaefer was 
his (George Schaefer’s) ““mouth-piece ;* and that Akers was 
Inman & Co.’s “mouth-piece ;” and that the former would . 
follow his views in reference to the guano men. 

The first preferences, stated in the assignment of Novem- 
ber 19, are: 





























it GINA UE IR innecnchnosnirestonne ‘ebeentaecerevasaneess $45,726 14 
Attorney’s fee for drawing assignment............... 1,000 00 
Ober, Sons & Co., principal......ccccecccserccereserees 15,000 v0 
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The actual value of the entire estate is not above about 
$60,000, and debts much more than that sum. 

Each of complainants introduced proof of his claim, 
either by promissory note or sworn account. 

The evidence for defendants was, in brief, as follows: 

An instrument executed on December 15, 1885 (some- 
time after the bill was brought, and after temporary re- 
straining orders, etc., had been granted), by George 
Schaefer, in which he set out that in his assignment of No- 
vember 19, he had honestly endeavored to make complete 
schedules of assets and creditors, but that, on account of the 
complicated nature of his business,the number of items of 
assets and the number of creditors, he had “ inadvertently 
and accidentally, and without any intention whatever to do 
so,” omitted certain creditors and assets. He then stated 
that he did therefore “ amend and supplement the same” 
by adding assets and creditors omitted, as follows; 

Assets admitted to have been omitted: 


BE RI BIE Bank voces ssicesticees ses ccverssccsonssess $147 84 
TGS GN: Fa Wee Wii citte cnevencsntinndcsccebesaseiseciiens 300 00 


Notes and accounts in hands of Tye, attorney, 
for collection. (Cannot give particulars be- 
cause not known, and cannot get information 
from attorney ; not considered of much value.) 

Whatever interest assignor has in bill of sale from 
E. R. James to him for........... f ssevWegda esaevencawnvececes $800 00 

(Assignor says he endorsed notes of James to 
Crawford for $800, and took bill of sale to hold 
him harmless; is informed that a considerable 
portion of the debt is paid, but does not know 
how much.) 


Suit pending in Henry superior court in name of 
George Schaefer against R. A. Henderson for... $1,050 00 


MANDEL chives siiikesdscesseteuausovigaapscdecbivbysbesosstsdcevesexe 2,297 8&4 
(While in assignor’s name, he says this-suit really be- 
longs to a Mrs. Barker, of Baltimore, and I forgot to place 


it in his schedule and make the statement of its owner- 
ship.”’) 
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(The salt is alleged to have been sold, and the proceed 
to be in hands of assignees.) 

Creditors admitted to nave been omitted: 

Holston Salt and Plaster Company, Saltville, Va............0 $ 147 84 
ers IE, TENN, Di sesces.cnscceseeenecconenccessesenenss 272 27 

(“I do not admit the correctness of this amount, 
but he claims an account against me of $399.02, and 
I have paid him on his account $126.75, and if 
his account is correct, this will leave a balance due 
by me to him as above stated.”) 

Bo A. Gemeieed, Atlante, Ga... Gets. .<cccs..cccesccccsecessesse cvsese 800 00 

(Same explanation as above made as to bill of 
sale.) 

Rent of R. A. Henderson’s interest in warehouse 
at Hampton, Ga., $100 perannum. (This was to 
be credited on the claim of Mrs. Barker.) 

Assignor endorsed note of Buford and Patterson to Griffin 
Banking Co. for $500. (To secure himself against loss, and 
also to secure $800 due him by Buford, took a deed to lands 
ReEE fen GBD) on ccccereeseneeses seceseccecsnsoonsecscccscsvccesoons 
$1,720 11 

“The foregoing omissions were the result of oversight, 
and were nut made with the view of secreting any prop- 
erty or of defeating any creditors.” Has notified the as- 
signees of omissions.—This paper is sworn to contain all 
omissions “so far as he knows.”. It was never attached 
to the assignment nor recorded. 

A number of affidavits were introduced, in brief, as 
follows: 

Assignor states that the household furniture, etc., be- 
longed to his wife, and had so belonged for several years, 
but were returned by him for taxation, as had been his 
habit. He returned his property for taxes at a low valu- 
ation, as everybody else does. He knows nothing of the 
borrowing of the money from Price, though his clerk, who 
did so, had authority to conduct the business. When he 
learned of it, he placed Price in his schedule as a creditor. 













MARCH TERM, 1886. 123 


Turnipseed et al. vs. Schaefer et al. 


He had nothing to do with the paying of Smith, Wynn, 
Kimball or Combs; did not borrow money from Kimball 
or Wynn, but was informed by his clerk that the indebted- 
ness was for cotton bought of them; denies indebtedness 
to Mr. or Mrs. R. A. Henderson; denies shipping cotton 
secretly or at night. The cotton that was shipped was 
bought with money furnished by S. M. Inman & Co., un- 
der contract that he would buy and ship to them, The 
money taken by Harry Schaefer before the first assign- 
ment was paid out on debts. The assignees also stated 
that the payments made since the assignment were not 
made with Schaefer’s funds, but with funds received from 
S. M. Inman & Co., and were made through Harry Schaefer. 
The debt of Combs, Harry Schaefer stated, he paid with 
his own funds, in order to get rid of the annoyance of 
being frequently dunned. 

[In response to this, complainants introduced Harry 
Schaefer’s tax returns, showing that he only returned $360 
worth of property. ] 

The Walden note never belonged to George Schaefer, 
but to Harry Schaefer; though made in the name of the 
former, it was given for a horse which belonged to the 
latter. Bryan had been settled with before the second 
assignment, and the dun sent him was a mistake. Harry 
Schaefer denies exhibiting any anxiety about the settle- 
ment with Wynn. The Harralson note was one of those 
signed by George Schaefer with James, and he did not 
know that it was held by them before the assignment. 
Mrs. Schaefer also made affidavit to owning the furniture. 

Counsel stated that when the first assignment came to 
them from the clerk, the schedules were detached ; that 
two classes of preferred creditors were consolidated, and 
certain changes made in the statement of assets, and the 
schedules were used in making up the second assignment. 

The assignees stated that they had control of the property. 
Inman & Company testified that the debt to them was cor- 
rectly stated, and that no interest or benefit was reserved 
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by the assignor that they knew of. So also stated Gill, 
except that his debt is put at $600 too little. Ober stated 
that he knew of no reservation of interest or benefit to 
the assignor ; that he was present when the second assign- 
ment was signed, and all was fair and bona jide, so far as 
he knows. George Schaefer states that the business at 
two of his stores—at Locust Grove and McDonough—was 
conducted by his clerks, and he has no personal knowledge 
concerning it. Denies statements testified to by Battey 
as to the assignees being mere mouth-pieces. 

The assignment of November 19, 1885, was introduced. 
It recited that the first had been abandoned and relin- 
quished on account of the want of schedules, and assigned 
the assignor’s property to the same assignees for cred- 
itors. 

There were affidavits as to the character and business 
standing of Akers, and that he was worth ten or fifteen 
thousand dollars. 

Other points in dispute need not be set out in detail. 

The chancellor rendered the following decision : 

‘* After hearing bill, answer, affidavits and arguments of counsel, 
it is the order and judgment of the court: 


‘First. That the assignment made by George Schaefer on the 9th 
of November, 1885, was void. 

“Second. That the assignment made on the 19th of November, 
1885, by the said George Schaefer transferred the title of his prop- 
erty to the assignees for the uses and purposes therein set forth. 

“Third. It is the opinion of the court that, under the evidence in 
the case, the said George Schaefer used ordinary diligence in en- 
deavoring to return a correct list of his creditors and a correct sched- 
ule of his property; and, in the opinion of the court, a substantial 
compliance with the statute touching this matter is all that is required ; 
and in the absence of fraud, an assignment ought not to be held in- 
valid if a small number of creditors or inconsiderable amount of 
property should inadvertently be omitted by one making an assign- 
ment; therefore prayer for injunction and receiver refused.” 

Fourth. Required the assignees to give bond to carry out the trust 
imposed by the assignment. 


Complainants excepted and assigned the following 
errors : 
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(1.) In holding that the first assignment could be volun- 
tarily abandoned and a second made. 

(2.) In holding the second assignment valid, and that it 
transferred title to the assignees. 

(3.) In ruling and deciding that the assignor used ordi- 
nary diligence in endeavoring to return a correct schedule. 

(4.) In ruling that a substantial compliance with the as- 
signment acts in respect to the schedules is all that is re- 
quired, and that small, inadvertent omissions of assets or 
creditors would not invalidate the assignment. 

(5.) In refusing an injunction and receiver. 

(6.) In continuing the assignees in office. 


Joun L. Tye; J. H. Lumpkin; G. W. Bryan, for plaint- 
iffs in error, cited as foRows: 

Full and complete schedules, Acts 1880-1, p. 174; Code, 
1882 (addenda), p. x, §1953 (d), (e); Acts 1884-5, pp. 
100, 101. 

Strict construction against assignor and assignee, 70 Ga., 
293 et seq.; Coggins vs. Stephens & Coe.; 73 Ga., 414. 

Strictly construed act, party must come within letter of, 
71 Ga., 678; 74 Id., 493, 762. 

Public policy in favor of creditors, Code, $§1945, 1946, 
5023 (Constitution 1877, Art. 1, Sec. 2, par. 6); 71 Ga., 
815; 70 /d., 293; Acts 1880-1, p. 124 (the “ McCay act.”) 

Statute in plain words must be obeyed as written, 1 
Kent’s Com. 468 and note (b) ; Bac. Abr., “ Statute,” I, 2, 
p. 240; 3 Ga., 146, 154, 158. 

Criminal part of act of 1881 unlike, and construed differ- 
ently.from, civil part, Code, §§3749, 4292: Potter’s Dwar., 
p- 247, note 86; Sedgwick, p. 310; 2 Johns. Cas., 89-90 
3 Ga., 146; 1 Doug. R., 706; 72 Ga., 815. (No such 
feature in act of 1885.) 

Assignment statutes mandatory, 12 Abb. Pr., 35-37; 1 
Beas. (N. J.), 229; 16 Abb. Pr. (N. S.), 28, 31-32. 

Requirements precedent to validity, strict compliance 
necessary ; aliter, as to duties or directions subsequent, 14 
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Barb., 39, 48; 14 East., 568 (New ed., 546,549); 39 N.Y., 
196 et seq., 199,200; Zbid., 369; 2 Abb. Pr., 373; 10 Kans., 
47; 28 Minn., 118; 4 Penn. St., 477, 479; 46 Jd., 415; 34 
Id., 152; 10 Neb., 511. 

Rulings in different states reconciled by reference to 
statutes of such states, Rev. Stats. Ind., §§2662, 2676, (See 
26 Ind., 245; 76 Jd., 28); N. Y. Laws 1860, p. 594; Laws 
1874, p. 624; Laws 1877, p. 548 e¢ seqg., sec. 3, sub-sec. 5, 
sec. 25: Laws 1878, p. 408 (85 N. Y., 464); Hurd (IIl.), 
147, 631; Rev. Stats. Ill. (1874), ch., 72, pp. 585-6, §§6, 
7,16; Code Iowa, p. 383, §§2115, 2117; Pub. Stats. Mass., 
ch., 157, §§19, 22, 23; Mich. Acts 1879, p. 181-2, §§3, 6; 
Stats. Minn. (1878), p. 544, §27; 1 Rev. Stats. Mo., ch. 5, 
secs. 354, 361. 

General clause for changing or adding to schedules vio- 
lates statute and invalidates, 49 How. Pr., 284, 287-8; 11, 
Wend., 203 (S. C. 4 Paige, 247); 1 Am. Lead. Cas., 68 e¢ 
seg., (side p. 63 e¢ seg.), and citations; 4 Den., 217; 7 
Paige Ch., 568; 6 Barb., 39 ; 4 Zd., 546; 20 Kans., 165; 14 
Johns., 458; 7 Hill, 438; 10 Paige, 223; 2 Dutch. (N. 
J.), 22. 

Amendment of schedules not allowed, 70 Ga., 293, 
296-7; 14 Barb., 39, 48, 50 (ut sup.). 

Amendment here proposed after injunction granted and 
bill filed, Acts 1884-5, p. 101. 

Affidavit to amendment proposed, “ as far as he knows,” 
insufficient. Jbid.; Acts 1880-1, p. 174. 

Fraud, Code, §2751; Twyne’s case, 2 Co., §1 (b); Waite 
Fraud. Conv., §320; 6 Ga., 103; 10 Jd., 242; Code, §2201; 
54 Ga., 635, 639. 

Preferences, assignments giving, are not favored, 11 
Wend., 216, 217, 218, 226; 1 Am. Lead. Cas. (Hare & Wall.), 
86, (side p. 75), and citations; 17 N. Y., 22,24, 25° Burr. 
on Ass., §163; Acts 1880-1, p. 124 (ut sup.). 

Lien or judgment not necessary under acts 1884—5, p. 
101, sec. 4. 

Cases under old insolvent law and other sections of Code, 
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distinguished, 12 Ga., 118; 54 Jd., 501 (See 2 h. n.), and 
Code, §1952; Code, §3502 (see 71 Ga., 106, and preface to 
revised and annotated edition of Code,—Code 1882, (ad- 
denda) p. ix., lower portion of page.) 

Assets estimated in excess of debts, fraudulent, 1 Sand. 
Ch., 49; 95 Ill, 498. 

Receiver should be appointed, Code, §1946; Acts 1884— 
5, p. 101, secs. 4, 5; 42 Ga., 46; 10 /d., 274 (h. n. 7, 9, 10). 

Can first assignment be set aside by assignor and as- 
signees? 4 Penn. St., 274; 37 Barb.,621; 9 N. Y., 142; 
Acts 1884-5, p. 101, sec. 5. 





Hatt & Hammonp; Jas. R. Gray; E. J. Reagan, for 
defendants, cited as follows: 

Re-assignment made, where first was void, 6 Paige Ch., 
577; 2 Edw. Ch., 289; 23 Md., 173; 17 Wis, 191; 54 Ga., 
501; 39 N. Y., 369; Acts 1884-5, p. 100, secs. 1, 2. 

Amendment of schedule, right of, Code, §3502; 12 Ga., 
118; Code, §3504; 46 Ga., 461; Burrill on Ass., secs, 
263, 361 (4th ed.); 54 Ga., 501. 

Unintentional omissions not avoid assignment, 85 N. Y., 
464; 76 Ind.,28; N.Y. Laws 1877, p. 543; Rev. Stat. Ind., 
§$2662, 2663. 

Omitted assets pass under general words, 17 N. Y., 470, 
60 Zd., 185; 62 Ala., 243; Waite Fraud. Conv., §343. 

Receiver not appointed, 42 Ga., 126; 56 /d., 144, 611; 
High on Rec., 27, and citations, 271; Bump. Fraud. Conv., 
533-4, and citations; 42 Ga., 46. 

Policy of state as to assignments, Acts 1818; Acts 1865- 
6; 70 Ga., 293; 38 Id., 245. 


Hat, Justice. 







Owing tothe practical importance and widely extended 
application of the principles involved in this and two other 
records returned to the same term of this court, to the 
mercantile and commercial affairs of the community, we 
have postponed their determination, that we might have 
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time to consider them maturely, and now present the result 
of our deliberations, without further apology for a delay 
which seemed to us necessary for their elucidation. 

1. The first section of the act of the general assembly, 
approved September 28, 1881, requires that, in voluntary 
assignments by insolvent debtors for the benefit of credit- 
ors, the assignor shall, in all cases, prepare and attach to the 
deed, or instrument by which the assignment is made, “a 
full and complete inventory and schedule of all the assets 
of every kind, held, claimed or owned by such insolvent per- 
son, firm orgorporation at the time of the execution of such 
deed, or other instrument of assignment, which inventory or 
schedule shall be sworn to by the person making the assign- 
ment, and in case of assignments by firms, the oath may be 

* made by any member of such firm, orin cases of assignments 
by curporations, by the chief officer of the corporation;” and 
it is thereby further enacted ($2) that the affidavit therein 
previously provided for may be made before the officer in 
whose presence the deed of assignment is executed, and 
that the person or persons making such affidavit shall, 
upon indictment and conviction for filing a false, deceptive 
or incomplete schedule of assets, be liable to the pains and 
penalties prescribed by law for persons convicted of per- 
jury, and that no deed or other instrument of assignment 
by insolvent persons, firms or corporations shall be valid, 
unless accompanied by the sworn schedule required by 
the first section of the act. Acts 1880 and 1881, p. 174; 
Code, Add., p. x., $1953 (d), (e). 

In addition to the protection afforded to creditors against 
partial assignments by insolvent debtors, and to prevent 
them from suppressing or misrepresenting the extent and 
character of their liabilities, the legislature, by an act ap- 
proved the 17th of October, 1885 (Acts, p. 100), declared, 
§1, that, “in all cases of voluntary assignments,” made 
after the passage of the act, “by failing or insolvent 
debtors for the benefit of creditors, it shall be the duty of 
the person, firm or corporation making such assignment to 
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prepare and attach to the deed, or instrument by which 
such assignment is made, at the time of executing the same, 
a full and complete inventory and schedule of all indebt- 
edness of every kind of such insolvent person, firm or 
corporation at the time of the execution of such instru- 
ment or deed of assignment, Which inventory or schedule 
shall set forth in detail the names of, the amounts due to, 
anc the residence of each of the creditors of such assignor, 
and which inventory or schedule shall be sworn to by the 
person making the assignment;” and in case of assign- 
ments by firms, etc., shall be sworn to by a member thereof. 
Section 2 declares, “that no deed or other instrument of 
assignment by insolvent persons, firms or corporations shall 
be valid, unless accompanied by the sworn schedule re- 
quired by the first section of this act.” The assignment 
in question was made after this last act went into effect, 
and the uncontradicted averments in the bill, which were 
fully sustained by the proof, show that there were omis- 
sions of assets, as well as creditors from each of the sworn 
schedules attached thereto; but to this it is replied, that 
the creditors omitted were only such to an inconsiderable 
amount, as compared with the entire amount of assignor’s 
indebtedness; that it was doubtful, at best, whether some 
of them were creditors at all, and that the assets omitted 
from the other inventory were trifling in value and amount, 
and were omitted from oversight and forgetfulness, with- 
out any intention whatever, on the part of the assignor, to 
palm off a false, deceptive or incomplete schedule, as was 
evident from a general clause in the deed of assignment 
authorizing and empowering the assignees to take, hold and 
recover, not only the property and assets embraced in the 
schedule, but everything else belonging to the assignor at 
the making of the deed; and in addition thereto, the as- 
signor, upon discovering the omissions, stood ready and 
willing to supply them by an amended schedule duly ver- 
ified, and actually did so. 

We have held that the act of 1881 is a remedial statute, 
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and should be strictly construed as against the assignor 
and his assignee, and liberally in favor of creditors. Crit- 
tenden Bros. et al. vs. Coleman & Co. et al.,70 Ga., 293; 
Coggins vs. Stephens & Co., 73 Ga., 414. The act of 1885, 
being of the same character as the other act, and being in 
furtherance of the same policy, is subject to the same rules 
of construction. It is true, that in the first of the cases 
above cited, the schedule was made subsequently to the 
execution of the deed of assignment, and instead of being 
attached, was loosely folded away with it; in the other case, 
there was no attempt to make out and attach any inven- 
tory or schedule whatever. In point of principle, we can 
see no difference between these cases and one in which 
the schedule, made out and attached, is neither “ full” nor 
“complete.” The purpose the act was intended to ac- 
complish, and the rights it was designed to secure to 
creditors by affording them facilities to detect and expose 
fraud in such transactions, as clearly set forth by the court 
in its opinion in the first of the above cited cases, will con- 
demn such schedules as those now under consideration, as 
well as that then passed on. The difference between a 
schedule which is not full and complete and no schedule 
at all is a difference in degree only, and should not vary 
the application of the rule prescribed by the statutes. 

2. For the first time, we are asked to lay down a rule as 
to what may be safely omitted from such schedules, either 
by oversight or inadvertence, and without any intention 
to do so on the part of the assignor, or purpose to mislead 
creditors by filing a false, deceptive or incomplete schedule. 

From the very nature of the subject, it is impracticable, 
if not impossible, to lay down any rule upon that subject. 
Generally speaking, the requirements of the law and the 
conditions it prescribes should be closely followed; at least 
an honest effort should be made to carry it fully inte effect 
according to its purport and intent. While the omission 
of some slight and unimportant article of little or no value 
from the schedule of effects, or some one or more creditors 
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whose claims amounted to a trifle, and which would be 
probably overlooked or forgotten by the most careful, 
deliberate and painstaking person in'preparing his schedule, 
might not have the effect of invalidating the assignment, 
yet in a case where one party claimed that assets amount- 
ing to nearly three thousand dollars were omitted, and the 
assignor conceded, after these omissions had been brought to 
his notice by the evidence adduced on the trial, that assets, 
to the amount of nearly thirteen hundred dollars, had been 
omitted from one schedule, and sundry creditors, whose 
undisputed demands were shown to aggregate more than 
$1,000, were omitted from the other, and sought to supply 
the omission by then amending his schedules in both re- 
spects, we think that the consideration pressed would 
hardly avail to maintain the assignment. In point of 
fact, we know that these assignments, especially where they 
contain preferences to certain favored creditors, are hur- 
riedly made up and executed, especially since the passage 
of the act by the same legislature which passed the assign- 
ment: act. of 1881, and which was approved on the same 
day that act was approved, which enables the holder of 
any inatured debt against trading corporations, or traders, 
or firms of traders, where he has made a demand for his 
debt and payment has been refused, to file his bill and 
have the assets of his debtor placed in the hands of a re- 
ceiver for collection, and which prohibits a creditor, after 
the appointment of a receiver, from acquiring a preference 
by judgment or lien, on any suit or attachment, under 
proceedings commenced after the filing of the bill, and. 
declaring that all mortgages and assignments executed. 
after that time to pay or secure existing debts shall be 
vacated, etc. Acts 1880 and 1881, pp. 124,125. Code,. 
§§3149(a) to 3149(g). The haste resorted to in this case 
is probably deducible from the fact that an assignment was 
executed between these parties only a short time before 
that in question was made, and which, owing to their ignor- 
ance of the act of 1885, contained no schedule of creditors, 
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and fearing the appointment of a receiver by some disap- 
pointed creditor when this was discovered, they lost no 
time in vacating that and in hurrying up the other. This 
may not be so, but the attending circumstances might ren- 
der this view not altogether improbable. 

3. We cannot agree with the ingenious view, so urgently 
pressed and plausibly maintained by the eminent and able 
counsel for the defendants, that unless these omissions of 
assets and creditors were intentional, and designed for the 
purpose of making the schedules false, deceptive or in- 
complete, they would not avoid the assignment. It is true 
that such design, purpose or intention is a pre-requisite, 
by the act of 1881, to the indictment of the person or per- 
sons making the affidavit to the schedule of assets, in 
order to subject him or them, on conviction, to the pains 
and penalties of perjury. Usually in proceedings against 
a person for violating a criminal or public law, it is essen- 
tial, in order to sustain the indictment, to prove both the 
act and guilty intent of the accused; for a crime or misde- 
meanor consists in a willful violation of the public law.in 
which there must be a union or joint operation of act ana 
intention, or criminal negligence. This is the rule for de- 
termining the affiant’s liability on a criminal prosecution. 
Not so, however, where the question in issue is the validity 
of the assignment. This criminal clause is not in the act 
of 1885, which provides for the schedule of creditors, but 
both acts declare, in unmistakable language, that, unless 
these schedules are “full” and “complete,” the assignment 
shall not be valid. No provision is made by either of them 
for perfecting a schedule which is not “full” or “complete,” 
and by that means upholding the assignment. 

That this course has been pursued in some of our sister 
states, notably in New York, Indiana, and perhaps others, 
under their peculiar statutes, we are well aware. In those 
states insufficient assignments may be completed at the in- 
stance of the assignor, or the assignee, or the court to which 
they are returned, and in some of them on the application of 
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the creditors. This is a matter of statutory regulation (and 
may be, perhaps, a good one); at all events, these courts 
find express authority for their judgment in the provisions 
of their own state statutes. There are no such provisions 
in our law, and until the legislature shall so authorize us, 
we must decline to exercise the power of allowing these 
schedules to be amended. This would be too great a 
stretch of judicial legislation for any court to venture on; 
it would not be a legitimate exercise of power in constru- 
ing or interpreting a legislative act, but an addition to one 
by the arbitrary action of the court. 

4, The general clause in the assignment, conveying to 
the assignee such property of the assignor as was left out 
of the schedule of assets, so far from sustaining the posi- 
tion of counsel for which it was invoked, is rather adverse 
to it; at all events, it contravenes the policy of the legis- 
lature in enacting the laws in question, as was clearly in- 
dicated by this court in its judgment rendered in the case 
of Crittenden Bros. et al. vs. Coleman & Co., ut supra. 
The law looks with distrust upon such sweeping clauses in 
deeds, especially where particularity of detail is required. 
Ever since Twyne’s case, it has been, if not a recognized 
axiom, at least a well-settled principle that “ fraud lurks 
in generalities.” 

5. In concluding what we have to say on the law of this 
case, it may be well to remind the profession and the com- 
mercial community that, while preferences in assignments 
are allowed, they are tolerated rather-than encouraged, as is 
manifest from the drift of our legislation from 1881 down 
to the present day. The principle here announced is em- 
phasized by the acts above cited, and this provision of the 
act of 1885, to-wit, ‘‘ No assignment shall be set aside, ex- 
cept upon a direct proceeding filed for the purpose, and no 
creditor of the assignor shall obtain any priority or pref- 
erence of payment out of the assets assigned on any judg- 
ment rendered after the filing of the bill, in case the deed 
of assignment is set aside and decreed to be void.” The 
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act goes further, and carries fully into effect the policy 
proclaimed in sections 1945 and 1946 of the Code, as well 
as in art. 1, §2, par. 6 of the constitution of 1877 (Code, 
§5023), by throwing wide the doors of the court of equity 
to creditors of every class and description, whether they 
have a lien or not, and inviting them to enter and avail 
themselves of its remedial process and aid, that facilities 
may be afforded them to “detect, defeat and annul any 
effort to defraud them of their just rights,” and that they 
may be enabled to reach the property “ concealed ” from 
them by their debtors. 

Each of the positions taken in this case will be amply 
sustained by the authorities cited in the able and exhaust- 
ive briefs of counsel, found at the end of the reporter’s state- 
ment. As there must be a reversal of the decretal order 
excepted to in this case, it is certainly unnecessary, and 
might be improper, to pass upon the other questions made, 
at least so far as they affect the rights of contesting cred- 
itors to the property assigned, and the equities which may 
exist between themselves and others. The deed of assign. 
ment must be set aside for the reasons already given; and 
that the fund may be preserved for future adjudication 
and distribution among those who shall appear entitled to 
it on the final hearing of the bill, the injunction must be 
ordered and the receiver appointed, as prayed, and upon 
such other terms as may appear equitable and in accord- 
ance with law. 

Judgment reversed. 
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THE ALBANY AND RENSSELLAER IRON AND STEEL CoMPANY 
et al. vs. THE SOUTHERN AGRICULTURAL Works et al. 


|This case was argued at the last term, and the decision reserved.] 


1. The most material questions respecting the legal sufficiency of the 
assignment, as to the omission from the schedule required by the 
act of 1881 of valuable assets, and as to the effect of a general 
clause, conveying to the assignee all property of the assignor, which 
for any cause was omitted from the schedule, are identical with 
those made in the case of Turnipseed et al. vs. Schaefer et al., and 
to that extent are controlled by the decision therein rendered. 
Whether or not, under the general mercantile and commercial 
law, an insolvent corporation is capable of making a general as- 
signment for the benefit of creditors, either with or without giving 
preference and priority of payment to certain of them, yet under 
the provisions of the act of 1881, it may de so. 

. While in March, 1885, the general rule was that creditors without 
a lien could not invoke the remedial aid of a court of equity until 
their claims were reduced to judgment, ‘vet special circumstances 
might exist rendering the rule inapplicable, and some of these cir- 
cumstances exist in this case. 

(a.) The fact of provision being made to carry on the business by 
the aid of goods procured for that purpose, and which have not 
been paid for, raises a presumption, though not a conclusive one, 
of an intention on the part of the parties to the transaction to de- 
lay, hinder and defraud such creditors as were not favored and 
preferred by the deed, and it has the appearance of an arrange- 
ment to coerce them into an advantageous settlement. 

4b.) The complainants were not parties to the mortgages, and would 
have no right at law to intervene and prevent their foreclosure and 
enforcement; and the setting aside of the assignment would leave 
the creditors without remedy to enforce their rights and contest 
the mortgages alleged to have been made in aid of the assignment, 
unless equitable relief were granted. 

(c.) An injunction should be granted and a receiver appointed. 

May 1, 1886. : 


Debtor and Creditor. Assignments. Laws. Construc- 


tion of Statutes. Injunction. Receiver. Before Judge 
Hammonp. Fulton Superior Court. March Term, 1885. 


On March 25, 1885, the plaintiffs in error filed their bill, 
on behalf of themselves and such other creditors as might 
become parties, alleging, in brief, as follows: 
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Complainants are creditors of the Southern Agricultural 
Works in various sums, aggregating upwards of $90,000, 
for debts contracted for materials and supplies used by 
said works to carry on its business. On March 13, 1885, 
the company attempted to make an assignment for the 
benefit of creditors to L. DeGive, giving preferences 
therein. The leading recitals and provisions contained in 
the assignment were, in brief, as follows: 

It conveys all of the property, real and personal, and 
choses in action, more particularly described in schedule 
“A” thereto attached, and further recites, ‘and this convey- 
ance is intended to convey any and all real estate, choses 
in action and personal property, the schedule attached 
being a full and complete inventory, so far as it is possible 
to make one,” the conveyance being in trust for the fol- 
lowing purposes: 

Said works are indebted as follows: State and county 
taxes, and employés for daily wages, between $1,000 and 
$2,000, styled class first. Certain first mortgage bonds, 
about $60,000, secured by mortgage or deed of trust to L. 
J. Hill and P. Romare, trustees, covering the realty, build- 
ings and machinery of said works—$36,500 being regularly 
issued, and about $23,500 held as collateral by creditors 
of the thirdclass. Said issue of bonds is styled herein 
class second. 

Said works are also indebted for borrowed money, ac- 
commodation paper and discounts as follows : 


Chas. Beerman, trustee 

Mrs. FE. Keller 

H. A. Kuhn 

INE Ge TIIIRIG. « cvcsecce cesses cicncseccsencvcsvszisccossocseese 3,000 00 
G. C. Beerman 

Theo. Fechter 

H. Landauer 

Atlanta National Bank (two claims).................0000+ 2,000 00 
Gate City National Bank ,two claims)..................12,000 00 
L. 6,279 98 
H. G. Kuhrt (three claims) 6,500 00 
is PE ienanscnesneesesessecconsenccvocesoessesccsccasencoseons 2,700 00 
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H. G. Greenbaum, Cashie> 
Gate City National Bank (two acceptance of Land- 

SN Fh dirievctinsccenedsrenenntniapenenaninvisegeaeniess 2,500 00 
Atlanta National Bank (one acceptances of Land- 

auer & Co. and one of Liebman & Stern) 


Aggregate 


Notes, drafts and acceptances due to said works, dis- 
counted at said Atlanta National and Gate City National 
Banks. All this class is secured by two mortgages, dated 
March 11th, 1885, and this is styled class third. The rest 
of the creditors of said works, aggregating about $140,000, 
are next set forth and styled class fourth. 

“This conveyance covers all of the property of the 
Southern Agricultural Works; ” it is made in trust to pay 
debts, according to the priorities existing and hereinafter 
declared. 

The trustee is ordered to take charge, and convert the 
assets into money, for the benefit of first, third and fourth 
classes, and the deed provides for sale of property; the 
second class holds bonds at long time; the sale is to be 
made subject to their mortgage, unless they consent, in 
which event the bonds are to be first paid to an amount 
equal to the sum realized from the property mortgaged for 
their security. 

The trustee “is authorized to continue, for a reasonable 
length of time, said business. He is authorized to employ 
such assistance, including attorneys at law, as may be 
necessary for the execution of the trusts herein reposed in 
him, and to pay the same as part of the expenses of exe- 
cuting this trust.” 

He is authorized to sell the stock and products of the 
works privately, and in such quantities as may be judi- 
cious ; but sales of real estate or machinery must be public. 

The money derived from said assets, subject to the pro- 
vision for paying the bonds, the trustee shall apply: 


1st. To the payment of expenses, including his own 
compensation. 
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2d. To the payment in full of the debts of the third class, 
which is hereby made and declared a preferred class of 
indebtedness, to be paid in full before any portion of the 
indebtedness included in the fourth class is paid.” 

This preference follows, and is in addition to and inde- 
pendent of, the preference heretofore given this class by 
mortgage. 

Bonds held as collateral to be cancelled when the debt 
they secure is paid, and svch debt to be cancelled when 
such bonds are ‘paid. 

“3d. He shall pay the balance realized to the creditors 
holding claims designated as fourth class, prorating the 
amount equally upon their claims, if there is not sufficient 
to pay them dollar for dollar.” 

Executed with the approval of the board of directors, 
signed by the president and secretary and treasurer and 
by the stockholders. Accepted March 13th, 1885, by L. 
DeGive. 

Affixed to said assignment was a schedule marked “A,” 
purporting to be a full and complete inventory and sched- 
ule of all of the assets of said assignor, verified as such by 
the affidavit of E Haiman, president of said works. 

The bill denied that the inventory was complete, as 
required by law. It further alleged that at the time of 
attempting said assignment, said corporation was insolvent, 
and being a corporation, under the laws of Georgia, its 
assets were a trust.fund, charged equally with the pay- 
ment of its debts, and that it could not prefer certain of its 
creditors, and that the preferences in said attempted as- 
signment were void. 

That on the 11th of March, 1885, the defendant corpora- 
tion also attempted tocreate two mortgage liens on its prop- 
erty in favor of class three of its creditors, which mort- 
gages were made as a part of the scheme of assignment, 
and to cover the debts until the assignment could be drawn, 
and were founded on no new consideration of any sort, 
and were made after said corporation was insolvent and 
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known to be such by the mortgagees, and were void. One 
of said mortgages covers the realty and the improvements 
thereon, and the other covers all the personal property, 
consisting of notes and accounts, machinery and tools, etc. 

The bill further alleged that both said deed of assignment 
and mortgages were void, because they did not describe 
the debts, to prefer and secure which they were given, in 
this, that they are given to secure certain notes and drafts 
discounted at the Atlanta and Gate City National Banks, 
and the said notes and drafts are not described in any 
manner whatever. 

That the assignment was void because there was no 
complete inventory and schedule attached, as required by 
law. 

The bill charge that the inventory was incomplete in 
omitting entirely the following assets : 


Patents worth several thousand dollars. 


Interest in Southern Gotton Tie Association.........$ 7,000 00 
Mule and dray 250 00 


By amendment it was charged that the following assets 

were omitted : 

Consignment account $ 6,113 25 

Deer, Mansur & Co. account 3,491 02 

Also, Graham, Cousens & Co. account, (bal.)........ 1,045 42 

Culver, Moore & Culver account...ccccccceccsssseecceeeee 242 46 

A. B. Farquhar account 

Dudley Bros. & Liscombe account 

M. Wolf account ......... PIA 


Langstaff & Co. account 
L. A. Gray account 


Making additional omissions of 
One buggy and harness 70 00 
For this reason, the assignment was alleged to be void. 
The assignment is further alleged to be void for want of 
a sufficient schedule attached thereto at the time of its exe- 
cution, in this, that it grouped articles together, without 
making an inventory and schedule of the same, to-wit: 


“Exposition plows’’.....ccccscssesees 
I ae snes sccaverssvciscsnieneresesinen enseuineeves 
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‘‘Odd plows’’ 


‘*Wood and iron for gin feeders, conductors and 
presses’’ 


without specifying the number, kind and description there- 
of. 

And further, because in said schedule, in attempting to 
make an inventory of the machinery and appliances, the 
description is not sufficient to show the quantity, quality 
or kind of each, e. g.: 

“Shafting” is put at $1,285 00 
‘Polishing wheels’’ 

‘Pulleys’’ 

“Office fixtures, safe and stationery” 

The bill alleged that the defendant corporation had been 
making large purchases just prior to the assignment, and 
was receiving the same up to the day the assignment was 
made, and while its inventory and schedules were being 
made, in.oréer to have on hand a large lot of assets with 
which to break, which were bought of complainants and 
he other unpreferred creditors, and a great quantity of 
said goods are now in the hands of the assignee. 

That the assignee was, up to a short time before the 
making of the deed, a director and stockholder in said cor- 
poration, and acquainted with its financial condition ; is 
not an expert in the manufacturing business; is an alien, 
a citizen of Belgium, now consul of that country in At- 
lanta; is one of the pretended creditors attempted to be 
preferred under the assignment and pretended mortgages; 
he is in sympathy with the preferred creditors and antag- 
onistic to the unpreferred creditors, refusing to show the 
books or give information as to the status of the business; 
that DeGive is managing the business under the direction 
of E. Haiman, the man who so disastrously run The South- 
ern Agricultural Works; that the power given by the deed 
to the assignee is almost unlimited, and that, under the 
power to continue the business in his discretion, and em- 
ploy attorneys and assistants, this trust estate will be 
wasted. 
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That the assignment was avowedly made to delay, de- 
fraud and hinder creditors. Discovery was waived. 

The prayer was for judgment for the debts of complain. 
ants; the setting aside of said deed of assignment and the 
mortgages; the granting of an injunction and appoint- 
ment of a receiver; the marshalling and equal distribution 

-of assets among all the creditors, and general relief. 

The bill was sanctioned, filed and served on March 25, 
1885. DeGive was appointed temporary receiver. 

On the 10th of April, 1885, complainants amended their 
bill as follows: 

L. J. Hill and P. Romare, trustees, as hereinafter shown, 
and the cfficers and stockholders of The Southern A gricul- 
tural Works were made parties defendant. 

The amendment alleged that said company was incorpor- 
ated May Ist, 18§2, with a capital stock of $150,000, with 
authority to increase the same to $500,000. The order of in- 
corporation required, as a condition precedent to organi- 
zation, that the names of all subscribers should be by 
them signed in a book to be kept therefor, with the amount 
of each subscription set opposite the name subscribing, 
that the subscriptions might be in “a binding and authentic 
form.” On May 27th, 1882, a preliminary meeting was 
held, and thereat the following subscriptions were had: 


$115,000 


$159,000 

On May 30th, said stockholders elected said Haiman, 
Landauer, Beerman, DeGive and Keller directors, who 
elected Haiman, president, Landauer, vice-president, and 
J. Spiro, secretary and treasurer, and these officers, except 


DeGive, continued unchanged up to the time said corpor- 
ation failed. 
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Said Haiman had previously owned and operated the 
works merged into this corporation, and at said meeting of 
May 30th, said directors agreed to receive from said Hai- 
man his said works at the price of $150,000, and to assume 
all of his liabilities; to pay him $35,000 in cash and to 
issue to him $115,000 in stock. 

On June 2d, 1882, the directors met and accepted Hai- 
man’s conveyance, and issued to him $115,000 of stock, 
and issued to the rest of themselves the $35,000 as above 
shown. They ostensibly paid Haiman this $35,000 in 
cash, but in fact no money or thing of value passed, or was 
paid into said corporation by said stockholders on any of 
these subscriptions, and the whole transaction, as to the 
cash, was simply colorable. The property so received was 
not worth over $120,000. 

Haiman’s liabilities were then out of all proportion to 
the property and business conveyed to the corporation, 
His debts were $102,496.17. His “quick” assets were 
not over $99,000, and by this transaction these parties were 
simply aiding Haiman to avert an impending crisis, and 
said $150,000 was not bona fide paid up. $29.919.97 
of the assets so conveyed by Haiman were composed of 
his patents and the good will of his then embarrassed busi- 
ness. The patents were not worth over $5,000; the good will 
was worth nothing. It was not such an asset as could be 
received in payment of a stock subscription. The whole 
transaction was fraudulent; was done to relieve Haiman of 
his individual debts and all of the subscribers from paying 
in their stock subscriptions, and was calculated to mislead 
and deceive those with whom they should deal. 

Said stockholders and directors are each liable for the 
$30,000 discrepancy in said stock subscription, and the 
same is assets of the corporation. 

The result of this was that the corporation was always 
in straitened circumstances, and needed working capital. 
In December, 1883, it was compelled to bond its fixed 


) 
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assets for $60,000 by mortgage of date January 1st, 1884, 
to said Hill and Romare, trustees. 

The first year the business earned an ostensible profit of 
$10,562.85. 

The second fiscal year, ending April 30, 1884, eleven 
months only, involved a loss of $4,414.78. 

This reduced the ostensible profit to $5,948.07. Not- 
withstanding this, on June 9th, 1884, the directors declared 
a dividend of nine per cent on the capital stock, or $13,500, 
paid out as follows: 


To cover this up, and prevent the books showing an im- 
pairment of capital, they carried to profit account an alleged 
increase in the value of realty of $8,455.23, when, in fact, 
because of the prevailing panic, said real estate had largely 
deteriorated in value, which action of said directors was 
a breach of trust, and rendered them each liable for the 
amounts received by them, and for the whole amount. 

The by-laws of the corporation required the directors 
to meet monthly, and to exercise a general supervision of 
its affairs, but they failed to meet at all from 13th June, 
18§2,. to March, 1883; from that. time until June, 1883; 
from that time until December, 1883 (when the bond 
scheme was concocted); and despite the bad financial con- 
dition of said works, and the failing of strenuous efforts 
to sell its bonds, they met no more until June, 1884, and 
then to declare the fraudulent dividend aforesaid ; then 
no more till November, 1884, when said DeGive resigned 
as a director, and Spiro was attempted to be elected in his 
stead; and then no. more until 11th March, 1885, when 
they met for the purpose of attempting to authorize the 
fraudulent mortgages and.assignment aforesaid. 
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This was an abandonment of their trust and duty, where- 
by the said Haiman and Landauer were enabled to over- 
draw their accounts, so that in June, 1884, they had over- 
drawn—Haiman, $9,871.77, and Landauer, $5,248.08 ; and 
although said illegal dividends were credited on said over- 
draft, said Haiman, Spiro, Landauer and Keller, who was 
also an assistant, continued to appropriate the corpora- 
tion’s money, until, on the 13th March, 1885, when it at- 
tempted to assign, they owed it—Haiman, $2,473.16; 
Landauer, $3,349.60; Spiro, $608.01; Keller, $510.51. 
The directors are liable for whatever cannot be collected 
from said parties. 

The amendment further charges that DeGive knew of 
all this, and was present at the few meetings that were 
held, and participated in them. His individual interests 
are, therefore, antagonistic to his duty as assignee to col- 
lect said assets. 

The amendment alleged that the mortgages and deed of 
assignment were void, because there was no legally elected 
or qualified board of directors to authorize them to be 
made, and no meeting of stockholders was held to author- 
ize the same; that the corporation is, by its own admission, 
utterly insolvent as to its creditors and stockholders; and 
that, the said assets being a trust fund, the intervention of 
a court of equity is imperatively demanded by the cir- 
cumstances. 

After waiving discovery, the prayers asked the admin- 
istration of the rights of Hill and Romare, trustees, under 
this bill, the collection from each of the stockholders of 
his unpaid stock subscription, and of the fraudulent divi- 
dend of June, 1884, received by him, and of the $30,000 
discrepancy between the real value of said Haiman’s 
property and the sum at which it was accepted for said 
corporation; that the directors should be held liable for 
the $30,000 discrepancy aforesaid, and also for so much 
of the said fraudulent dividend and illegal overdrafts as 
could not be otherwise collected. 
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Divers other creditors became parties to this bill, making 
the debts of complainants exceed $100,000. 

To this bill and amendment the respondents demurred, 
and filed their answers as follows: 

On May 2d, 1885, The Southern Agricultural Works and 
the mortgage creditors demurred to said bill for want of 
equity and for misjoinder of parties. 

Said Southern Agricultural Works, also on the same day, 
answered the bill as follows: 

It admitted the execution of the assignment, but denied 
that it was withheld from record or from the creditors, and 
alleged its execution in good faith. It denied insolvency 
at the time of making assignment and mortgages, and set 
forth its financial condition, showing a surplus of assets, 
including notes and accounts at face valuation of $88,- 
392.26 over and above liabilities, or reducing them toa 
cash valuation, a net surplus of $49,647.16. 

It ‘averred that if it, or its assignee, should be let alone, 
the Stock on hand could be sold at a profit, thus swelling 
the assets. 

This estimate does not embrace the patents. 

It denied that the mortgagees knew of its insolvency at 
the time the mortgages were made, and alleged that they 
were made to secure borrowed money and endorsers. 

It asserted the right of manufacturing corporations to 
prefer their creditors. It denied that the mortgages and as- 
signment. failed to describe the debts they secured, and if 
they did as to some, this did not affect those described. 

That it tried to make out a complete schedule of assets, 
and for fear of omission, inserted a clause in the assign- 
ment providing that all of its assets were thereby trans-- 
ferred to its assignee, and submits that, if any were left out 
of the schedule, it was by clerical omission, and does not 
affect the validity of the assignment. 

The patents, consignment account and Deer, Mansur & 
Co. account were left out by the book-keeper’s error, and 
v 76-10 
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were reported to the assignee by the respondent before the 
bill was filed. 

Respondent did not own the accounts of Graham, Cous- 
ens & Co., Culver, Moore & Culver, Dudley Bros. & Lis- 
combe, nor Langstaff & Co., all of which had been trans- 
ferred to Mr. Hoke Smith in payment of fees. 

It denied owning any interest in the Southern Cotton 
Tie Association. 

It thought the mule, dray and buggy were mentioned 
in the schedule; they were turned over to assignee with 
the rest of the assets. . 

It denied having made large purchases of supplies in 
excess of its needs and capacity, or with any other expec- 
tation than of paying in full therefor; and it denied pur- 
chasing a heavy stock with which to prefer creditors. It 
showed that in the season of 1882-3, it purchased $155,- 
623.00; in the season of 1883—4, $135,012.00, and in the 
season of 1884—5, $148,191.00. The purchases for the bal- 
ance of the season of 1884-5 had been practically made. 

The trade in September, October and November, 1884, 
was light; December improved; January was the largest 
respondent ever sold. This induced heavy purchases, 
February trade fell below any similar month, rendering re- 
spondent unable to,meet its bills. 

It admitted that it received goods up*to the time the 
assignment was executed, but claims it notified its cred- 
itors as soon as this was done, that they might stop goods 
in transitu. 

After respondent had realized the impossibility of con- 
tinuing its business, it selected DeGive as assignee, because 
of his fitness and the leisure he had to give to the business. 
It denied-declining to show books and assignment or give 
information. 

It denied making mortgages or assignment to hinder, 
delay or defraud creditors. 

It denied that the power to continue business given to 
the assignee would result in waste, and claimed that the 
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complainant approved of this provision. and that the pres- 
ent charge is a subterfuge. 

It denied that DeGive was managing the business under 
Haiman, and stated that he preferred to do so under the ad- 
vice of creditors. It admitted the charges in the amended 
bill as to the time and manner of incorporation, and 
the amounts of subscription to stock, Haiman’s pre- 
vious ownership of the property merged into the cor- 
poration, and the sale to the corporation, the valuation put 
thereon, the election of officers, and that no money actu- 
ally passed to Haiman from the corporation. It alleged 
that Haiman, in 1876, began the plow business in Atlanta, 
and from that time up to the end of the fiscal year ending 
30th May, 1882, made profits aggregating over $150,000.00. 
At this time, he greatly enlarged and improved his plant 
“by the erection of buildings and the purchase of machine- 
ty,” the expense of which exceeded his expectations, leav- 
ing him without sufficient capital to utilize his business 
to its fullest extent. “Thereupon he conceived the idea 
of organizing a corporation with a stock first equal to the 
net value of his assets, but with the privilege of increas- 
ing the stock, his plan being to pay for the first stock 
with his assets, but to distribute a portion of it around 
among suitable persons who, when convinced of the merit 
of the enterprise, would join him in disposing of additional 
stock, the money to be derived from the sale of this addi- 
tional stock to be used for the purpose of filling the build- 
ings with machinery to their full capacity, and for the 
purpose of providing a cash capital with which to operate 
the buildings and machinery to their fullest extent. He 
selected a number of gentlemen of standing in the com- 
munity, such as Jno. Fitten, Donald Bain, Chas. Beermann, 
L. Detsive and others, but Chas. Beermann and L. DeGive 
alone subscribed for stock, of the number mentioned.” 

“ Haiman gave the company credit for the $35,000.00 
due him, requiring the company at the same time to give 
S. Landauer, C. Beermann, L. DeGive, J. Spiro and D. Kel- 
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ler, credit for their subscription for stock. KE. Haiman 
settled with said stockholders for said stock.” 

It denied that these parties were aiding to avert an im- 
pending crisis. The assets were delivered in good faith, 
and were worth, above the liabilities, $150,000.00. No 
crisis was impending, and business was profitable. The 
assets conveyed by Haiman amounted to $252,496.17. 
(These are itemized in the answer.) The realty and build- 
ings were placed in this statement at $77,500.00, but were 
worth much more, and other assets were put in at less 
than their cost. 

It denied that the patents were worth only $5,000.00, 
and that the good will could not be received for the stock 
subscription; that it alone was worth $30,000.00. The 
patents, estimated from profits derived by Haiman from 
their use, were worth $35,000.00. 

It denied the liability of the stockholders and directors 
for any alleged discrepancy in the value of the property 
received. 

It denied that the profit on hand 30th April, 1884, was 
reduced by 9th June, 1884, but alleged it was increased 
from $1,500.00 to $2,000.00. It admitted the dividend of 
June 9th, 1884, but denied that the carrying of increase 
in value of realty was done to cover shortage and prevent 
the books showing an impairment. This was done 30th 
April, 1884. It denied any deterioration in the value of 
realty at that time, but averred an increase justifying the 
above. No money was drawn on the dividend from the 
corporation, but the same was applied as a credit on the 
accounts of Haiman and Landauer, which were overdrawn. 
These overdrafts were created by their salaries being too 
small for them to live on, and by their gratuitous assumption 
of certain accounts to the corporation, for sales by Haiman, 
which had proved uncollectible, and by the assumption of 
$1.130.00 commissions for negotiating the company’s bonds. 
Another item in the overdraft is this: On the 22d Septem- 
ber, 1884, “ Haiman and Landauer negotiated the purchase 
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of certain mines in Mexico for certain parties here in At- 
lanta. (Haiman and Landauer were interested in said pur- 
chase to the amount just mentioned,—Haiman $476.00, 
Landauer $272.00.) The parties here purchasing paid 
cash for their interest; but as respondent needed money, 
Haiman and Landauer arranged to give the note of re- 
spondent to the seller of the Mexican property and to use 
the money of the purchasers in the business of respondent.” 

The note is out for this, but the consideration has failed, 
and respondent is relieved, therefore, from paying its note, 
and Haiman and Landauer from paying this overdraft 

It admitted regular meetings of directors were not held, 
but alleged that a majority of the directors were constantly 
in consultation with Haimian and Landauer as to respond- 
ent’s affairs. 

As to the indebtedness of Spiro and Keller to respond- 
ent, the facts are that respondent owed them and trans- 
ferred to them an account owed to it in payment, which 
was in excess of the amount it owed them. This excess 
was charged, and constituted the indebtedness. Since the 
assignment, they have paid off said indebtedness to res- 
pondent’s assignee. 

It denied that it had failed to attach a complete inven- 
tory and schedule to the assignment, and alleged that 
the charge of complainants, that it grouped articles under 
general heads, proceeded from ignorance of the meaning 
of technical terms : ; 

‘Exposition Plows” meant plows made for Louisville 
Exposition, and kept for display at expositions. They were 
kept separately, and known as such by respondent’s em- 
ployés. 

“Sample Plows” were collections of various kinds for 
comparison, and were kept separately, and known to re- 
spondent’s employés and the trade as such. 

“Odd Plows ” are remainder of a job lot, names and sizes 
obliterated, were knocked down, and could not be other- 
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wise designated, and are known as odd plows by respond- 
ent’s employés. 

The wood and iron patterns for gin feeders, conductors 
and presses is a perfect designation of a set of patterns, 
entirely understood by the trade. 

A schedule of machinery and appliances is unnecessary, 
as they are fixtures, anda part of the realty; none of 
them are merchandise, stock or articles for which respond- 
ent owes, and they are paid for. 

It is asserted that on 11th March, 1885, there was a duly 
constituted board of directors who authorized the mort- 
gages and deed of assignment, and the same were approved 
by all the stockholders. 

It denied that Wolffe owed $136.62 at the time of as- 
signment; he owed then $46.66 less than that, and since 
the assignment has paid $32.71, leaving only $57.25 due 
at the time of answer. 

A.B. Farquhar’s is a disputed account, and is really not 
due to respondent. . 

Respondent showed that, so far as its officers know, 
every item of assets accidentally omitted from the sched- 
ule has been mentioned by complainants, and no accounts 
or assets have been transferred to any person other than 
those already named, except an account of $699.14, trans- 
ferred to W. & A. R. Ki. to pay freight. 

The answer was sworn to by E. Haiman. 

DeGive demurred to the bill on the following grounds: 

(1.) No equity in the bill as against him. 

(2.) Misjoinder of subject-matters. The bill joins set- 
ting aside of assignment, collection of stock subscription, 
and recovery of illegal dividends, and of sums claimed by 
reason of his neglect as director. 

(3.) Misjoinder of parties. 

(4.) Because the bill does not allege that complainants 
extended credit on the faith that defendant was a stock- 
holder or director in said company. 

(5.) Because the creditors cannot inquire into the ques- 
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tion of the manner and status of defendant’s stock sub- 
scription unless they extended credit on the faith thereof. 

DeGive filed an answer as assignee and one as an indi- 
vidual, alleging, in brief, as follows: 

On 9th March last, Haiman called on him touching the 
assigneeship; explained that the company was sued on a 
contested claim, which had set rumors afloat which might 
alarm creditors and cause action affecting and destroying 
the business; that it could be saved, if it could be admin- 
istered without expensive litigation; that with the credit 
of the company impaired by said suit and rumors, it would 
be impossible to continue the business; that the company 
was solvent, and if prudently managed would pay out; 
and requested defendant to act as assignee. “This de- 
fendant at once comprehended the whole situation. He 
wished to save from destruction one of the finest industries 
in the south, if possible. He wished also to save, by ju- 
dicious and wise management, some remnant of the prop- 
erty of the company, after the payment of all its debts, for 
the stockholders.” He realized that through his standing 
with the banks of the city of Atlanta, who held $23,500 
of the company’s bonds, he could delay precipitate action 
on their part, and could contro] other creditors residing 
in the city, and was confident that, with the help of the 
book-keeper and other employés, he could conduct the 
business. On March 13th, 1885, he took possession of all 
the assets of the company of every sort, and has remained 
in possession ever since. 

On the first day of his administration, the book-keeper 
netified him that the debts of Deer, Mansur & Co and L. 
A.Gray “ were not specifically described in the schedule,” 
though on the books of the company. Defendant has since 
collected the latter. ‘ On the third day of his adminis- 
tration, Mr. Haiman, the president of the company, called 
his attention to the fact that he was in possession, as as- 
signee, of one mule and dray, one buggy and harness, and 
of one bundle of patents in the drawer of the safe, because 
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these items were not specifically described in the sched- 
ule.” About the same time, Haiman notified him of the. 
consignment account. Defendant has been using this 
property and the patents, and collecting on the accounts. 
Defendant has been running the business as assignee and 
receiver. From jMarch 13th to April 20th, he has sold 
$24,513.69 of goods, “and yet the stock assigned to this 
defendant is so large that, to the casual observer, it does 
not see that it is diminished.” Defendant denied knowl- 
edge of the condition of the company, or of large purchases 
by it before the assignment, but believed the business pros- 
perous. He denied that he refused to show the books; 
stated that he instructed the book-keeper to refer all inqui- 
ries to his attorney, Henry Jackson. Since his receivership, 
he has shown the books to all inquirers; before that, he 
referred them to his counsel, but don’t remember that any 
inquiry was made. He denied that he was acting under 
Haiman’s advice or direction. 

While he has had no large experience as a manufacturer 
of iron, “ that a long experience in successful business-life 
enables him to satisfactorily discharge all the duties in- 
cumbent uponhim.” He admitted that he was a foreigner 
and the Belgian consul at Atlanta, Georgia. The assign- 
ment was withheld from record until the 7th day after its 
execution, under the advice of defendant’s counsel, with 
whom it was left, and said attorney was to show said paper, 
except the list of creditors and debtors, to attorneys rep- 
resenting creditors; said attorney stated he would use dis- 
cretion as to exhibiting the same, so as to prevent precipi- 
tate action until the largest creditors could examine for 
themselves, and denies that he withheld it for any other 
purpose. He denies that the company was insolvent when 
it assigned, and asserts it is solvent and will pay dollar for 
dollar, if properly managed; asserts the right of a corpora- 
tion, under the laws of Georgia, to prefer, and says that, 
subject to the preferences made, the assets are a trust fund 
to pay debts. Admits that the mortgages were made to 





MAROH TERM, 1886. 153 


Albany and Renssellaer Iron and Steel Co. et al. vs. So. Agricultural Works et al. 


preferred creditors. Denies that the mortgages and assign- 
ment are void, as not describing debts preferred. Denies 
that the schedule was incomplete. Sets up that it is im- 
possible to describe assets minutely in an assignment of 
this sort. Denies that the company owned any interest 
in the Southern Cotton Tie Works. Mule and dray were 
turned over to the assignee under the deed, and are in his 
possession. He denies that the works had been “ stocking 
up” preparatory to assigning and preferring favorite cred- 
itors, and denies knowledge of purchases. He ceased to 
be a*stockholder or director on November 10th, 1884. 
Since then had not been at the works or consulted the 
officers until just before assignment, and knew nothing of 
its financial condition. It is true defendant is not an ex- 
pert in manufacturing iron, is a creditor by mortgage, and 
desires the preferred creditors paid, but denies that he re- 
fuses to show the books and assignment, or to give infor- 
mation to creditors. gSays he is honest, has large business 
experience, and can carry on the business with assistance 
and proper “employés. He has the confidence of all the 
moneyed institutions of this community, and of the people 
thereof, and thus situated, can certainly make the assets 
yield as much as, if not more than, any other person. Has 
resided in Atlanta twenty-five years. He is solvent, and 
much interested, under the charges in the bill, in making 
the assets pay the debts. Denies that mortgages or assign- 
ment were made in bad faith, or to hinder and delay cred- 
itors. Denies that the business was run at a loss for three 
or four months prior to assignment, but asserts it was run 
at a fair profit. This defendant is unable to perceive how 
the appointment of a receiver will prevent bills of costs 
and fees, and says same is a most expensive way of wind- 
ing up estates. He admits that his subscription to the 
stock of The Southern Agricuktural Works was substan- 
tially as stated by complainants, except that he gave his 
check on a solvent bank to the secretary and treasurer in 
payment thereof, who handed it to Haiman in part pay- 
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ment of the $35,000 due him. Defendant “ was abund- 
antly able to make said check good, had he been called 
upon to do so.” Haiman accepted same in payment, and 
afterwards returned the same to defendant, the facts being 
as follows: Haiman had come to sccatae organized 
the plow business; by reason of enlargement of his plant, 
and an under-estimate of its cost, he found himself obliged 
to raise and invest more money, in order to utilize the 
same. Under the advice of friends, he determined to fol- 
low the usual plan and turn his works into a stock company, 
and by sale of stock raise the money. He sold his busi- 
ness and works to the company for its original stock as 
charged, Defendant says they were worth fully $150,000 ; 
that patents and good will were valuable, and were assessed 
too low. Haiman came to defendant and asked him to take 
stock in the company ; he was impressed with the enter- 
prise, but by reason of other investments unable to do 
much. Haiman offered to “carry him” for any stock he 
would take until he (DeGive) should determine whether 
or not he would invest permanently therein. Under these 
circumstances, he subscribed $5,000, gave his check as 
aforesaid, and the same was returned to him by Haiman, 
as aforesaid, under this arrangement. Defendant thinks 
Mr. Beermann subscribed in the same way. The other sub- 
scribers were the parties who expected to actively run the 
business and owned it all. 

Landauer is Haiman’s brother-in-law, Keller his nephew, 
and Spiro is Landauer’s nephew. Within thirty days, he 
transferred to Haiman $4,000 of this stock, leaving the 
defendant the owner of $1,000. Denies entering into any 
combination with Haiman, or any one else, to relieve Hai- 
man from paying debts, or to relieve himself, Haiman or 
other subscribers from paying for stock, or to avert a crisis. 
He denies all liability as stockholder or director on any 
account, and denies under-value of property turned in by 
Haiman, or the receipt by defendant of any dividend. The 
depression in the iron business began about the time the 
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company was organized, “ and from that time until the 
present has continued, reaching its lowest point shortly 
previous to the assignment.” He admits that the com- 
pany did not have sufficient cash to carry on the business, 
and therefore bonded fiself for $60,000. “The small 
amount of surplus capital in the city of Atlanta had a ma. 
terial influence in preventing the sale of stock here,” but 
it was thought that an 8 per cent. bond could be disposed 
of elsewhere. ‘ But the company failed even in this, and 
could only negotiate them to the amount of $36,500. It 
would thus seem that defendant’s name, as a stockholder 
and director, had proved utterly useless to the company in 
enabling it either to sell its stock or its bonds.” In April, 
1884, $4,040.45 was added to the surplus fund for increase 
of realty ‘“‘ and other profits,” without reference to a con. 
templated dividend. On June 9th, 1884, a nine per cent, 
dividend was declared. Haiman and Landauer had over- 
drawn their accounts respectively $9,871.77 and $5,248.08- 
This should not have been done. This defendant protested 
_ and voted against the dividend, but it was claimed that they 
had large families and salaries were too low. They had 
no resources outside of business, and insisted the sarplus 
justified it, and that it was best to declare a dividend, 
which would be paid by crediting their accounts. Defend- 
ant never received the dividend so declared. Only $117 
was paid in money. It is true, defendant did not attend 
monthly meetings of board, but a majority thereof, own- 
ing nearly all the stock, were practically in daily session, 
and with the exception of these overdrafts and dividends, 
did nothing defendant disapproves. He denies liability 
for this course of conduct on his or said officers’ part. under 
the allegations of the bill. 

On December 29th, 1881, respondent loaned Haiman 
$5,000, and took his note at 8 per cent interest, and never 
called for principal or interest till a few days before the 
making of the assignment. He had perfect confidence in 
the company’s solvency. Respondent alleges that he is the 
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most suitable person to make the assets available; that 
if continued in charge of the trust, his other business ar- 
rangements are such as to enable him to give his undi- 
vided attention and time to the discharge of the duties 
devolving upon him. 

“ And having thus fully answered, this defendant sub- 
mits the issues made, with perfect confidence, to the de- 
cision of the court.” 

Charles Beermann answered the bill, alleging, in brief, 
as follows: 

In 1882, he learned from Haiman of the contemplated 
corporation that was to be organized on the basis of the net 
value of said Haiman’s assets, “ with the privilege of an in- 
crease, after said organization, by the sale of stock to out- 
siders, the plan being to sell to outsiders to such an extent” 
as was necessary to raise enough money to utilize Haiman’s 
plant. He agreed to aid in the organization, and to that 
end subscribed $5,000 to the stock. Respondent believes 
Haiman’s property was worth, net, the $150,000 at which 
it was received. Haiman agreed to “carry” respondent 
for his subscription until he could settle for it. He at once 
paid him a part of the amount, and afterwards sold him the 
balance of said stock. He actedin good faith. Haiman and 
Landauer’s salaries were fixed at much less than they were 
worth. The increase in the value of realty, carried to the 
surplus account in April, 1884, defendant knew nothing of 
until in June, 1884; but it was done bona fide, and not in 
contemplation of a dividend. He never doubted the solv- 
ency of the company. On June 9th, 1884, the dividend was 
declared, instead of increasing salaries of Haiman and Lan- 
dauer. ¢These salaries were too small. These parties, 
otherwise frugal, were lavish with their immediate rela- 
tives, and defendant yielded to declaration of the dividend, 
believing they would be more frugal in spending dividends 
than salaries. Defendant did not hope for any early in- 
crease of capital by sale of stock, and was anxious to in- 
crease by saving profits. He drew no part of said dividend, 
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Denies abandoning business to Haiman and associates, 
States institution of suit and crippling thereby of credit, 
as answered by The Southern Agricultural Works, and it 
was deemed necessary to assign.. DeGive was selected 
because of his integrity, capacity and leisure. Denies all 
allegations of bill charging fraud, misconduct or negligence, 
and says the assets of the company are worth more than 
its liabilities. 

Haiman, Landauer, Spiro and Keller answered the bill, 
in brief, as follows: 

On May 2d, 1885, t hese defendants, having demurred on 
the same grounds as said defendant company, answered the 
bill. They adopted the answer of The Southern Agricul- 
tural Works. They denied fraudulent or negligent con- 
duct. The assets received from Haiman were worth $150,- 
000 net. When the dividend was declared, it had been 
earned. For a long time defendants had been overtaxed, 
because capital was not sufficient to carry on business, 
Just prior to assignment, a suit against the company was 
filed, with the result stated in the company’s answer, and 
they felt unable, under this pressure, to go on, and the as- 
signment was made as the best thing for creditors and all 
concerned. They deny that the company is insolvent. 

H. G. Kuhrt and other preferred creditors answered the 
bill, in brief, as follows: 

The amounts stated in assignment are justly due them 
for money loaned, accommodation endorsement and paper 
discounted, as therein specified. These claims are valid, 
and the mortgages were taken without notice of insolvency 
of The Southern Agricultural Works. They believed 
works solvént when money was loaned, etc., but it was 
then understood they should have mortgages whenever 
they desired. . 

L. J. Hill, trustee, answered the bill, in brief, as follows: 

He and Romare are trustees of the bond-holders of The 
Southern Agricultural Works, under a mortgage covering 
its realty, machinery, etc. They have no interest in the 
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issues here presented, except where they may affect said 
mortgage, and as to such, they ask the court’s protection 
and to be heard. 

“ They do not regard themselves as proper parties to this 
litigation, but understand that they are brought before the 
ccurt as interested spectators of the great battle between 
the secured and unsecured.” 

Thinks assignment should stand. “The assignee is a 
gentleman of fine business capacity, of the highest integ- 
rity, and in every way qualified to exercise faithfully and 
impartially the trust.” 

(This answer is signed only by counsel, and is not veri- 
fied. ) 

The testimony introduced on the hearing was, in sub- 
stance, as follows: 

The assignment, exhibits and mortgages were introduced: 

The affidavits introduced by complainants showed, in 
brief, the following facts: The claims of complainants 
were proved. They sold to The Southern Agricultural 
Works on the faith of reports of mercantile agencies, 
showing its solvency, and on the belief that it was solvent. 
Two of them stated that they were influenced in selling 
by statements of the president,—one in May, 1884, show- 
ing asurplus of assets over liabilities of $175,000, the other 
about September, 1884, showing works $150,000, stock 
$80,000, accounts $35,000, debts $95,000, of which $36,500 
were bonds secured on works and due at long time. One 
of these stated that Landauer, the vice-president, also 
stated that the works were in a prosperous condition in 
May, 18+4,and making money. The purchases made were 
in excess of the needs of the company, and they were not 
prepared with machinery to manufacture some of them. 
One witness stated that he found that they over-bought to 
defraud creditors. A considerable amount of goods was 
shipped in February, and the bulk of the personalty was 
bought within sixty days before the assignment, when the 
company must have known that it was insolvent; and 
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some of complainants’ goods were received at a time when 
it must have contemplated making the mortgages of March 
11, 1885* shipments being made between the last of Jan- 
uary and the 20th of February. There was delivered to 
the company from the Western and Atlantic Railroad, on 
March 9, 1885, one car-load of slab steel, and on March 
10, one car-load of bolts and one car-load of whiffletrees 
and bolts. Three witnesses stated that Haiman, the presi- 
dent of the company, told them that he made the assign- 
ment to avoid paying a note of $2,300 on which the com- 
pany was sued; and a fourth stated that Haiman told him 
that this was one of the reasons for assigning. Several 
witnesses stated that a proposition for settlement was form- 
ulated on behalf of the unsecured creditors, looking to De- 
Give’s displacement, but Haiman declined to accede to 
any proposition which would take the business from his 
(Haiman’s) control and management, and said he would 
never consent to any receiver being appointed who would 
not let him manage the company, and that he did not mean 
to be deprived of control of its affairs. One witness tes- 
tified that Haiman said that if they did exclude him, he 
would start a rival business. He admitted that the values 
attached to the manufactured articles in the assignment 
were at selling prices, and did not deny that prices affixed 
to materials therein exceeded their cost. Several appli- 
cations were made to DeGive to see the company’s books 
and papers, but were refused, as well as any information, 
without consulting his attorney. One witness so stated; 
another said that DeGive refused to allow him to see the 
books; a third said that he applied to Haiman, who re- 
ferred him to DeGive, who referred him to his attorney, 
and the latter said he did not have the books, and witness 
could not get the books until a receiver was appointed, 
and under order of the court. One witness, a representa- 
tive of one of the complainants, admitted that he had said 
that the business could only be wound up by a disinter- 
ested receiver; and another admitted that he had said that 
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the business ought to be run, so as to use up material on 
hand; but both denied acquiescing in the control by De- 
Give. A witness, who examined the books of the company, 
stated that they showed the following, among other facts: 

A comparison of the ledger accounts receivable with the 
schedule filed in the office of the clerk of the superior 
court with the deed of assignment, shows that the follow- 


ing items have béen omitted therefrom, representing 
amounts due the company: 


Deer, Mansur & Co., St. Louis 

Graham, Cousens & Co., Memphis, ledger 
balance $1,596.79, amount stated $551.35, 
Deficiency j 

Culver, Moore & Culver, Macon 

A. B. Farquhar & Co., Macon.....ccorsccssceeses 

Dudley Bros. & Liscombe, Nashville... 

Langstaff & C»., Memphis 


Fon hie Dea ocvesecvccccesanescsseseyoos aececeereesesceeees 18 65 $ 6,581 86 


Goods out on consignment, not enumerated 
in the inventory 6,113 25 


$12,695 11 


This witness then detailed the history of the organiza- 
tion, division of stock, declaration of dividends, profits and 
losses, etc., substantially as set out in the amendment to 
the bill. 

Another witness, who stated that he was an expert book- 
keeper, testified that the stock ledger and stock certificate 
books showed as follows: 1,500 shares issued 5th June, 
1882, and that 15. days later, 80 of the 100 shares issued to 
Beerman and DeGive were surrendered to Haiman, leavy- 
ing each with 10 shares. Beermann surrendered his remain- 
ing 10 shares to Haiman 26th May,1884, and DeGive sur- 
rendered his remaining 10 shares to Beermann 10th Octo- 
ber, 1884, though the stock was not transferred on the books 
then; Spiro transferred all of his stock ut five shares to 
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Haiman, 9th April, 1884, and owned only five shares when 
elected a director, in November, 1884. Haiman re-trans- 
ferred 10 shares to Spiro 10th March, 1885. 

In round numbers, the purchases of merchandise were 
as follows: In 1882-3, $174,500; in 1883-4, $156,000 ; in 
1884-5 (to March 12), $179,000. Purchases for four months 
preceding failure largely exceeded those in corresponding 
months in previous years, while sales were less. Valuation 
put on machinery at time of organization was $39,462.25 ; 
on March 12, 1885, it was $53,544.29. No allowances were 
credited for wear and tear, though charges were made for 
work done and material furnished for old and new ma- 
chinery. Numerous articles in inventory are scheduled 
at prices without regular discount to trade off. If this 
were done, it would reduce prices in inventory about 
$20,000. All material worked up and ready for market, 
is inventoried at selling prices. 

A number of affidavits as to value of the assets were 
introduced by complainants. The witnesses estimated the 
realty, including the buildings, at from $37,500 to $45,000 ; 
and two witnesses stated that the machinery would not 
sell for more than fifty per cent. of cost prices. The land 
was assessed for city taxes in 1884-5 at $15,000, and the 
whole taxable property was returned for state and county 
taxation at $60,000. Such property had depreciated by 
reason of the financial crisis and the failure of similar en- 
terprises in Atlanta. 

The affidavits on behalf of the defendants showed, in 
brief, as follows: It is not true that the company 
bought more than it had capacity to manufacture. The 
company delayed purchasing in 1884-5 because of un- 
settled market. The entire purchase of steel in 1884-5 
was less than for previous seasons, and owing to its not 
coming in promptly, the company could not fill a con- 
siderable number of orders, The comparative state- 
ment of sales and purchases for corresponding months of 


1882-3-4 is not correct, The purchases for 1882-3 were 
v 76-11 
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$149,203.19; in 1883-4, $148,844.74; in 1884-5, $143, 
720.68. The purchases in November and December, 1883, 
and January and February, 1884, were less than those in 
corresponding months in 1884-5, because of heavy pur- 
chases which were made in the spring and summer of 1883, 
and because stock was less at beginning of season of 1884-5 
than in preceding years. The assignment was not made to 
avoid the suit against the company. Landauer testified that 
he told Bailey (a witness for complainants), and showed 
him by items, that merchandise in assignment schedule was 
estimated with discount off, plus freight, and manufactured 
goods at cost, with freight and labor added, and not at sell- 
ing prices; that dividends were not paid according to stock 
held, but as stockholders wanted them paid; $1,500 worth 
of goods were stopped zn transitu by one of complainants, 
and the company owes that much less than the account 
sued on. The assignment was not made to hinder or de- 
lay creditors; and the suit against the company did not 
cause the assignment, except as it may have affected the 
credit of the company. Spiro, the secretary and treasurer, 
denied that the assignee refused Caldwell (a witness for 
complainants) access to the books, but referred him to his 
(the assignee’s) attorney ; also stated that D. Keller owned 
more than ten shares of stock when elected director; that 
the machinery account shows only cost and additions to ma- 
chinery, and $3,917.40 expended upon same has not been 
entered upon said account; that he failed to show Bailey 
annual statements, because he could not find them; that 
the merchandise account does not show all merchandise, 
because not balanced at time of assignment; that up to a 
few days before assignment, corporation could have bought 
unlimited stock convertible into cash; that it frequently 
cancelled accepted orders, and declined solicited ones; and 
that malleables must be ordered same two months before 
they are received; also that the resolution authorizing 
the making of mortgages and assignment was unanimously 
passed, and that he, Beermann and Keller acted as direct- 
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ors with the full knowledge of the stockholders; and all 
of the stockholders, within twenty-four hours after the 
execution of the mortgages and assignment, ratified them. 
The day after the assignment, the assignee employed 
Henry Jackson, Esq., as his attorney. Mr. Jackson ad- 
vised that the assignment be left with him, and that all 
inquiries as to it or the books be referred to him, and that the 
deed be not recorded until the arrival of the larger cred- 
itors, as attorneys might garnish debts in other states and 
persons might, by colored statements to creditors, precip- 
itate litigation. 

In the affidavit of Mr. Jackson occur the following state. 
ments: 

‘‘ Deponent stated he would exhibit to attorneys repre- 
senting creditors the assignment, except the list of credit- 
ors and debtors, and would present the entire paper to the 
creditors when they arrived.” Also that he gave the assign- 
ment freely to creditors for inspection, and furnish them 
with a private office; that he offered to have Haiman and 
his attorney and DeGive meet them; that the deponent 
does not recollect that any creditor, or representative of a 
creditor, asked him to let them see the books; that the 
books were not at his office ; but had he been requested, he 
would have permitted the inspection of them. 

Haiman made affidavit, in brief, as follows : 

The letter to Ridgely (referred to in affidavits for com- 
plainants) was written six weeks after deponent left home, 
and did not pretend to be accurate. He denies that the 
purchases were made in bad faith, or in order to fail. He 
denies that they Jacked machinery to cut slab steel into 
different shapes. He denies that he declined to have a re- 
ceiver appointed because he wanted to control the business, . 
but says he did so because he thought the creditors’ propo- 
sition unfair, and he had no right to consent to the appoint- 
ment of areceiver. The creditors told him that, ifhe did 
not give security to pay 100 cents on the dollar, or pay 75 
cents cash, they would litigate regardless of consequences ; 
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that assets ought to pay 100 cents easily. This took place 
in presence of Messrs. Bailey, Schuyler and others repre- 
senting more than one-half of complainants. Deponent 
sought to give complainants all information, and they have 
distorted his statements; he denies that he ever said as- 
signment was made to defeat claim of the Silver Mining 
Company. Did say that it had been partly the imme- 
diate cause thereof. Knows nothing of statements made 
to R. G. Dun, or any one else, and they are inaccurate. 
Also that on March 13, 1885, he sent a circular to the 
creditors, informing them of the assignment and its terms; 
that the footings in the schedule attached to the assign- 
ment are with discounts off; that he handed Bailey (repre- 
senting one of complainants) a circular and told him that 
mercliandise and materiais footed up about $120,000; that 
all of the directors were present at the meeting of March 
11, and voted unanimously for the mortgages and assign- 
ment; and ihat they owned all the stock. 

The book-keeper made affidavit that on the books en- 
tries were made showing assignment to DeGive at 9 a. m. 
on March 13, 1885, and other entries were continued under 
him as assignee, and the assignee had managed the busi 
ness ever since; that the amount of purchases cannot be 
made up, as done by the witness for the complainants, and 
the amounts stated by him were not correct; that he, as 
beok-keeper, took off the amounts from ledger for the 
schedule of assignment ; that an account of Deer, Mansur & 
Co., of St. Louis, Mo., $3,491.02, L. A. Gray, Waynesboro. 
Georgia, $18.65, were omitted by error, and not intention- 
ally, and he had received no instructions as to putting in 
or leaving out said accounts. The consignment account, 
$6,113.25, was left out of schedule, as same was usually, 
and should have been included in inventory of stock. It 
was for machinery on consignment, and he thonght those 
attending to the taking up of the inventory of stock would 
include said account. 

DeGive made affidavit that as assignee and temporary 
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receiver, he had to order divers goods stopped in transitu 
by sellers to Southern Agricultural Works in order to 
carry on business; that in regard to the language testified 
to by Mr. Caldwell in his affidavit, as used by deponent, as 
to his being appointed receiver, it isolates and thus mis- 
represents it. 

Other affidavits went to show that for two or three days 
before the recording of the assignment, creditors had access 
to it and had copies of all except the lists of creditors and 
assets; that five or six days after the execution of the 
assignment, they paid a copyist to make copies of the list 
of third and fourth classes of creditors, and expressed them- 
selves satisfied ; and that during the time the assignment 
was veing recorded, every facility was afforded for its ex- 
amination. 

A number of affidavits were introduced by defendants 
on the subject of values of the property. They estimated 
the real estate as worth from $80 to $100 per front foot, 
the frontage being 5134 feet, or, in bulk estimate, the land 
was valued at from $40,000 to $50,000; the buildings at 
from $50,000 to $64,060.75; and the machinery at from 
$52,000 to $61,809.50. 

Upon the hearing, on the 23d May, 1885, the chancellor 
refused the injunction and receiver prayed for, but re- 
strained DeGive, assignee, from paying out the money or 
disposing of the property until his judgment might be re- 
viewed by the Supreme Court. Complainants excepted. 


Aspott & Smita; CanpLer, [Homson & Canpier; My- 
natt & Howe.i; Harrison & Peeptes: Kine & SPALDING, 
for plaintiffs in error, cited as follows: If patents and 
good will were not worth value placed on them in paying 
for stock, subscribers owe that sum, and it is omitted as- 
sets: Mor. Corps., §§575, 589; 19 Cent. L. J., 465. 

Full and complete schedules required: Code, §$1953(d) 
and (e); Acts 1880-1, p. 174; 70 Ga., 293. Coggins vs. 
Stephens & Co.,73 Id., 414. 
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Rights of creditors favored: Oliver & Co. et al. vs. Vic- 
tor & Co. et al., 74 Ga., 543; 70 Ga., 293; 71 Ga., 815. 
Act strictly construed, party claiming under, must come 
within letter: Knoxville Iron Works vs. Wilkins Post & 
Co.,74 Ga., 493; and Scott vs. Jones, 1b., 672; 71 Ga., 678. 
General words insufficient : Code, §1953(d). 
If insolvent, object was to defeat particular debt: Code, 
§1952. 
If solvent, assignment ipso facto a delay and hindrance 
and fraud: 4 Minn., 204; 3 Barb. Ch., 644; 40 N. H., 237, 
246; 1 San. Ch., 4,9; 7 Jones L. (N. C.), 313; 21 Kans., 
73; 95 Ill., 298; 10 Mo. App., 7. 
Continue business, provision to, avoids: 49 Conn., 282, 
325; 95 Ill.,298, 308: 52 Md., 211. 
Sacrifice to stockholder, assignment to prevent, is fraud, 
3 Mon. (Ky.), 1,4; 7 Pick., 74. 
Fraud proved by slight circumstances, Code, §2751; 67 
Ga., 500. 
] Corporation cannot stop business and assign with pref- 

erences ; creditors have equitable lien: 40 Ga., 102; 18 /d., 
86 ; Wood’s Field on Corps., §§132, 154, 129, 365 and notes; 
Story Eq. Jur., §1252(a.); Mor. Corps., §$559, 563 and note 
4; 571-2-4-9, 585, 381, 581-2; 7 Wall. 392; 17 Id, 
610; 91 U. S.,60; 103 U.S., 508; Taylor on Corp., §§654- 
5-6,44; Thompson Liability of Stockholders, §10 ; 65 Ge., 
649; 4 Cold. (Tenn.), 471; 8 @a., 486, 493; Taylor Corp., 
668, 753; 43 N. H., 2683; 1 Sm. & Mar. (Ch.), 207, 258- 
264; 9 Lea (Tenn.), 713; 66 Ga., 615; Code, §$1688, 1675 
(5); Hotchkiss Dig., p. 370, §116 ; Code, §1939. Contrast, 
6 Conn., 232; 6 Gill & J., 205; 5 Watts & S., 373; 40 Ga., 
391; 70 /d., 501. 

Receiver necessary, whether insolvent or not; trust fund 
in danger: Code, §§274, 3098, 3149, 3195; 10 Ga., 274, 
(h. n. 9,10); High on Rec., p. 195; 54 Eng. Ch., 911; 70 
Ga., 661, 665; 11 Ga., 570; 2 Woods, 409, 414; Mor. 
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Corps., §$572, 585; Taylor Corp., §658; Kerr on Rec., pp. 
19, 26; 70 Ga., 313. 

Equity jurisdiction, though no judgment lien: 42 Ga., 
46; 58 Jd., 50. 

Insolvent, the company is: Code, §1953(a). 

Value defined: 17 Wend., 399; 3 N. H., 359. 

Insolvency, what is: 2 Bouv. Inst., p. 151; 4 Hill, 650; 
9N. Y., 594; 3 Gray, 594, 600; 3 Allen, 114; 4 Cush., 
127; 8 Iowa, 239; 2 Woods, 23; 16 Wall. 599; 3 Cal. 
620; 2 Young & J., 459; 1 Maule & Sel., 338, 350. 


Hoke & Burron Smitu; Jackson & Krna, for defendants, 
cited as follows: 

Not insolvent and not within act of 1881: Acts 1880-1, 
p- 124; 68 Ga., 530. 
| No lien or title, creditor cannot file bill: 56 Ga., 139, 
145, 428, 611; 42 Jd., 124, 46, 58 J/d., 50, 69 Jd., 665, 
670; 55 /d., 639; 60 Jd., 11: 64 Jd., 359; Bish. Insol. D., 
§§114, 289; Burr. Ass.,336, 47 Ga.,530; 50 Zd., 370. 

Corporations may assign with preferences: Angell & A. 

orp., §191 and notes; Mor. Corp., §582 and notes (Con- 
trast, Taylor Corp., §668); 6 Am. & Eng. Corp. Cas., 298 
and note ; Code, §1952 ; 37 Ga., 612, 618; Code, 1861, §§1953, 
1954, par. 1; Acts 1865-6, p. 29; Code, §5; 8 Ga., 506; 
37 Id., 614; 40 Jd., 402, 1 Sm. & M. Ch. (Miss.), 207 
‘Compare 7 How., 276: 4 Cold. (Tenn.), 471; 43 
N. H., 263); Green’s B’s. Ult. Vir., 123; 1 Jones Mtges., 
124; Burr. Ass., §64; 6 Conn., 233, 342; 6 Gill & J., 205; 
26 Am. Dec., 256; 13 Ark., 563; 5 Watts & S., 223; 3 
Bab. Ch., 119; 20 Vt., 444; 2 Stew. (Ala.), 410; 4 Hump. 
(Tenn.), 403; 13 Met., 497 ;9 S. & M., 430 (17 Miss., 394). 

Omission of patents, etc., from schedule not invalidate: 
9 Met., 339; 2 Pick, 472; 4 Mason, 218; Bish. Ins. D., 
289; 85 N. Y., 464. 

Hinder and delay creditors, this assignment does not: 
23 Fed. Rep., 425; 22 Pick., 474; 4 Mason, 210; 68 Gz., 
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531,532; 98 U.S., 509,510; 37 Ga, 612; 45 Jd., 204; 47 
Id., 82. 

Legal remedy adequate, if assignee unfaithful: Code 
§9953 ; 31 Am. R, 319 (88 Mich., 363); Old Hickory, etc., 
Co. et al. vs. Bleyer et al., 74 Ga. 201. 

Receiver, no necessity for: 59 Ga., 270; 67 Jd., 52. 

DeGive holds either as assignee or as trustee or agent, 
66 Ga., 67; Bump. Fraud. Conv., 334. 

Solvency not prevent assignment: Burr. Ass., pp. 79, 83; 
Bump. Fraud. Conv., 330, 369, 371, 372; 21 N. Y., 23; 
12 Mich., 241; 13 Wis., 644, 15 Barb., 562; 7 Ala., 690; 
11 Wen., 240. 

Solvency, what is: Bump. Fraud. Conv., 372. 

Fraudulent procurement of goods, proper remedy: 45 
Ga., 218. 


Hat, Justice. 


1. The most material questions, as respect the legal suffi- 
ciency of the assignment in this recerd, arc identical with 
those made in Turnipseed et al. vs. Schaefer et a., and to 
that extent are controlled by the decision therein rendered. 
Here, as there, valuable assets, belonging to this alleged 
insolvent corporation, were left out of the schedule required 
to be annexed under the act of 1881 to the deed or instru- 
ment of assignment at the time it was executed, and here, 
as there, this deed contained a general clause, conveying 
to the assignee all property of the assignor, which for any 
cause was omitted from the schedule. 

2. Notwithstanding, there are many cases to that effect, 
we cannot agree with counsel for the complainants, who 
argued the case with such learning and signal ability, that 
an insolvent corporation is incapable of making a gen- 
eral assignment for the benefit of creditors, either with or 
without provisions giving preferences and priority of pay- 
ment to certain named creditors. The cases relied on go 
upon general principles of the mercantile and commercial 
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law, and in the absence of statutory provisions like those 
contained in the act of 1881, under which this assignment 
is claimed to have been made, may possibly be correct, 
although there are others to the contrary, and especially 
the case of McCallie & Jones vs. Walton et al., assignees, 37 
Ga., 613, in which Harris, J., broadly says, “ In Georgia 
no statute prevents an assignment by an existing corpora- 
tion.” The above cited act of our legislature in ex- 
press terms gives the right by name to such corporations, 
and provides by whom and in what manner the schedules 
annexed to the assignment are to be sworn to. The briefs 
of counsel for both sides will furnish the authorities upon 
the point. 

3. Another question made and argued with much ability 
and force by the learned and indefatigable counsel for the 
repondents is, that the complainants, who are creditors 
without any lien, have no right to invoke the remedial aid 
of a court of equity until their claims are reduced to judg- 
ment; and that such was generally the rule at the time 
this conveyance was executed is undeniably true; but that 
special circumstances may exist rendering the rule inap- 
plicable is equally true, and we find that some of those 
circumstances do exist in this case: such, for instance, as 
the insolvency of the debtor, who, it is alleged, has fraud- 
ulently transferred his property to one who is in com- 
plicity with him in the fraud, and who is rapidly dispos- 
ing of the property, or where the property is obtained by 
fraudulent representations with which the assignee is con- 
nected. Cohen vs. Meyers, Cohen & Co. et al.,42 Ga., 46; 
Cohen & Co. et al. vs. Morris & Co. et al., 70 Ga., 313. And 
when to these circumstances is added the further fact that 
large supplies of goods were obtained with a view of mak- 
ing the very assignment in question, to enable the assignee 
tocarry on the business of the party making the assign- 
ment for an indefinite period of time, and that these goods 
are embraced not only 1n the deed of assignment, but like- 
wise in mortgages cotemporaneously executed to certain 








170 SUPREME COURT OF GEORGIA. 


Albany and Renssellaer Iron and Steel Co. et al. ve. So. Agricultural Works et al. 


of the creditors preferred by the conveyance, including the 
assignee himself, to aid, as charged, any defects existing 
therein which might render it void, and thus prevent the 
accomplishment of the scheme entered into by the parties, 
we think a strong case is made for the interposition of 
equity by an injunction and the appointment of a receiver, 
whether the complainants had reduced their demands to 
judgment or not. The fact of provision being made to 
carry on the business, by the aid of goods procured for 
that purpose, and which have not been paid for, raises a 
presumption, though, perhaps, not a conclusive one, of an 
intention on the part of the parties to the transaction 
to delay, hinder and defraud such creditors as are not 
favoréd and preferred by the deed. This looks like an 
arrangement to coerce them to a disadvantageous settle- 
ment and compel them to submit to such terms as their 
debtors may see proper to dictate. In support of these 
positions. see authorities cited in brief of counsel. 

But of what avail would it be to declare the assignment 
void, as we have done, for its want of conformity to law, 
if the parties holding these mortgages were allowed to pro- 
ceed to foreclose them at law, although it might turn out, 
upon a full hearing of the case, that they were made in 
aid of this void assignment and with a view to hinder and 
delay the creditors of the assignor and mortgagors? The 
complainants are not parties to these mortgages, and would 
have no right to intervene to prevent their foreclosure and 
enforcement at law. Code, §3965, and citations. So they 
would, in that event, be without any remedy to redress 
their wrongs and enforce their rights unless a court of 
equity should open its doors and invite them to enter. 
The issues formed by the facts, as they are presented at 
this preliminary hearing, must be submitted for determin- 
ation by the court on the final trial ; and as the assignment 
has been declared void, and the property in dispute is to 
be preserved until it can be finally disposed of by a full 
decree, settling the rights and priorities of the parties as 
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they existed at the time of exhibiting this bill, an injunc- 
tion must issue and a receiver be appointed as prayed, or 
upon such other conditions as may appear to be equitable 
and proper under the law. 

Judgment reversed. 


McMutay, trustee, vs. S. T & E. J. Kyapp et al. 


{This case was argued at the last term and the decision reserved.] 






1. Where one who made a voluntary assignment for the benefit of 
creditors omitted from the schedule attached thereto the right of 
redemption which he had in certain premises which he had con- 
veyed for the security of adebt, the omission was fatal to the 
assignment. 

2. Where the affidavit verifying the schedule of assets attached to a 

voluntary assignment for the benefit of creditors stated that it 

contained ‘‘a true, complete and perfect sehedule of all the prop- 
erty of which I am possessed, both real and personal, including 
my stock in trade, accounts, promissory notes, executions and 

* real estate, all of which is marked Exhibit A, and household and 
kitchen furniture,’’ this did not meet the requirements of the 
statute. which provides that the assignor shall swear that the 
schedule attached is a full and eomplete inventory and schedule 
of all the assets of every kind held, claimed or owned by him at 
the execution of the deed of assignment. The affidavit made 
covers only the property actually in the assignor’s possession and 
under his control at the time the assignment was made. 

May 1, 1886. 















Debtor and Creditor. Assignments. Laws. Construc- 
tion ot Statutes. Before Judge Harpen. City Court of 
Savannah. July Term, 1885. 





A fi. fa. in favor of S. T. & E. J. Knapp against James 
G. Watts was levied on a stock of goods, anda claim was 
interposed by F. F. Watts. By agreement, the property 
was sold and the fund was brought before the court for 
distribution, and the case was left to his determination 
withouta jury. The parties claiming the fund were as 
follows: Plaintiffs in fi. fa. and other judgment cred- 
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itors of James G. Watts, who had lodged their 7. fas. 
with the sheriff; F. F. Watts, who claimed as a purchaser 
of the stock of goods by reason of a sale ander the assign- 
ment set out below; and W. D. McMillan, trustee, who 
claimed as a preferred creditor under the assignment, but 
insisted that the sale to F. F. Watts was invalid, or, if it 
was valid at all, under the facts, it inured to the benefit 
of the trust estate. It was agreed that, if the assignment 
was good, the levy of plaintiffs in fi. fa. should be dis- 
missed and the fund go to F. F. Watts, if the purchase by 
him individually was good, or, if not, then to McMillan, 
trustee. If the assignment was held not to be good, the 
fund should be awarded for distribution among the execu- 
tion creditors. 

The following facts were agreed to be true: On April 11, 
1885, James G. Watts made an assignment for the benefit 
of creditors to F. F. Watts, as assignee, including in the 
inventory the stock of goods in controversy. The stock of 
goods was put up for sale by the assignee and knocked off 
to himself individually for $1,125 on April 28, 1885. F. 
F. Watts was also trustee for Mrs. Caroline M. Watts and 
her children, and as such held certain notes due to the 
trust estate by the assignor, and which werc preferred 
debts in his assignment. When F. F. Watts bid off the - 
goods at the sale, he did not pay any money, but credited 
the amount o1 his bid tn one of these trust notes. He 
went into possession. On May 4, 1885, plaintiffs in fi. fa. 
recovered judgment against James G. Watts, and on May 
18, the fi. fa. issuing thereon was levied on the goods in the 
hands of F. F. Watts. He claimed individually, and hav- 
ing resigned his office as trustee, his successor, McMillan, 
filed the claim on behalf of the trust estate. 

The deed of assignment was introduced. It contained 
the following clauses : 


‘* . » . and also all choses in action, notes, accounts, books of 
account, and all claims whatsoever in law or equity which may in 


any wise belong to the said James G. Watts. . . . Andalsoall 
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property, both real and personal, belonging to the said James G. 
Watts, a true inventory of which is hereto attached, marked Exhibit 
A, and to which reference is made, together with all his estate, right, 
title, interest, property, claim and demand of, in or to the same - . 

* * forthwith to take possession of all and singular the property 
hereby assigned and conveyed, and within such convenient time as 
to him, the said F. F. Watts, shal] seem proper, either at public or 
private sale, to sell and dispose of the same for the use and benefit 
of his said creditors, to be paid in the manner hereinafter men- 
tioned,. .. .° ete. 


There was an inventory of assets, attached to which was 
the following affidavit : 


“State or Georcia—Chatham County. 


‘‘T, James G. Watts, of the county and State of Georgia, do sol- 
emnly swear that the foregoing pages contain a true, complete and 
perfect schedule of ail the property of which I am possessed, both 
real and personal, including my stock in trade, accounts, promissory 
notes, executions and real estate, all of which is marked Exhibit A, 
and household and kitchen furniture.’’ 


Besides the agreed facts, plaintiffs in fi. fa. introduced 
testimony, in brief, as follows: James G. Watts, the as- 
signor, was the owner of a lot in the city of Savannah. Be- 
ing indebted to one Fisher the principal sum of $1,500, he 
made a deed to Fisher on April 3, 1883, and took a bond 
for title to be made by Fisher to him on repayment of the 
money, which was due two years after date. Subsequently 
James G. Watts borrowed $2,000 from the Pulaski Loan 
Association and made them a deed and took a bond to 
re-convey upon payment of the loan, it being payable in 
monthly installments. This loan was made subject to the 
Fisher claim, and on the same day (March 14,1884), James 
G. Watts transferred the bond in writing to the association. 
The assignment is dated April 11, 1885. A witness, who 
stated that he was familiar with the affairs of the associa- 
tion and often acted for the secretary, testified that he had 
seen J. G. Watts both before and since the assignment in 
regard to his indebtedness to the association and giving 
up his property in payment of the same; that he was in 
arrears ; that the association got possession sometime after 
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‘the assignment, and final action, closing up the matter, 
was not taken until the meetings in June and July, 1885, 
and it was closed by an agreement that the association 
should take the property in satisfaction of the debt due 
them and the Fisher claim. which ft appears they had 
taken up: that witness drew a quit-claim deed, but Watts, 
after consulting with his lawyer, did not want to sign it, 
saying that he did not wish to prejudice this case, which 
was then pending; also that he drew the bond for title 
from the association to Watts ; thought it had been sent to 
Watts’; could not find it. As to the value of the lot, this 
witness testified as follows: 

“T do not know what said property is worth, but believe 
that at a sale it would have paid off the debts and there 
would have been a margin over to the association. That 
margin might be a small one; but if. a foreclosure was 
made, there would have been no margin to any one.” 

Another witness testified that J. G. Watts had arranged 
to procure a loan of $3,500 on this lot as security, in order 
to pay off the loan association and the Fisher claim, but 
after the assignment, nothing more was done in the mat- 
ter. Witness did not consider the property worth more 
than $2,500. 

The minutes of the association of June and July were 
introduced in evidence, showing the closing of this matter; 
also the deed to Fisher and bond back from him, the as- 
signment of this bond to the association. The deed from 
Watts to the association and their bond to re-convey were 
introduced. Across the face of the bond for re-conveyance 
from Fisher to Watts was written an entry of cancellation 
by reason of being performed “ by proper conveyance un- 
der it,” dated June 17, 1885, and signed by the association. 

The claimant introduced the following testimony: 

James G. Watts, the assignor, testified, in brief, as fol 
lows: Does not recollect bond referred to from the asso. 
ciation tohim. [f he ever had it, he surrendered it when 
he relinquished his right to the lot. Got loan of $2,000 
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from the association, gave a deed, and took their bond to 
re-convey on payment of indebtedness to them, this being 
subject to the Fisher claim. Was unfortunate, and could 
not meet installments as they fell due, and got in arrears 
and saw no way out. Surrendered all interest in lot sev- 
eral months before making assignment. After the as- 
signment, he was asked to sign a quit-claim deed, but 
refused because he did not consider that he had any inter- 
est in that property. Has never claimed to own any 
interest in it since he surrendered his right to the asso- 
ciation. The Fisher claim was for $1,500, besides interest 
and attorney’s fees, and the debt to the association was 
$2,000. The lot and improvements were not worth as 
much as the debts by a considerable amount. 

The attorney who drew the assignment testified that 
Watts told him of the making of the deed to Fisher and 
the taking of the bond to re-convey ;. that he could not pay 
the debt upon the lot, and had surrendered all his interest, 
and completely relinquish it; that thereupon the attorney 
advised him, that if he had made an absolute deed to the 
property, and had failed to comply with the condition of 
the sale, he need not put it in his schedule. 

The assignee testified that he had disposed of the prop- 
erty, except certain notes and accounts, which were not 
worth more than $400, and certain executions worth little 
or nothing. 

The presiding judge held the assignment void, and ren- 
dered judgment in favor of the execution creditors. Mc- 
Millan, trustee, moved for a new trial on various grounds, 
the substance of all of them being that the court held that 
the inventory or schedule attached to the assignment should 
have contained the equity of redemption in the lot, and 
was void because of its omission. 

The motion was overruled, and McMiilan, trustee, ex- 
cepted. 


Lester & RaveneL; A.Frep B, Smits, for plaintiff in 
error, cited as follows: 
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Title absolutely in association; 54 Ga., 45; 57 Zd., 601; 
55 Jd., 691, 650, 412; 60 Jd., 562, 590; 61 Jd., 398, 400; 
64 /d.,651, 776; 66 Zd., 704. 

Schedule: Acts 1880-1, p. 174; Code (Addenda), §§1958 
(d), (e). 

GaRRARD & Metprim; J. S. ScoHtEy; Ricnarps & Hey- 
warp; Lawton & CunnincHaM; Cuas. N. West, for de- 
fendants, cited as follows: 

Schedule: Acts 1880-1, p. 174; 32 Ga., 81; 50 Jd., 1. 

Strict construction: 70 Ga., 293; Coggins vs. Stephens 
& Co., 73 Ga., 414; 7 Ga.,167; 20 7d.,577; 14 Zd., 231; 
60 Jd., 113; 9 Zd., 598. 

Power of assignee fraudulent: Pargi, 37; 47 Md., 545. 

Equity of redemption is property: 7 Ga., 187; 20 Jd., 
728; 57 Id.,59; 59 Id., 234; 72 Id., 863; 4 Peters, 511; 
5 L/.,117; 50 Ala., 516; 15 Ark., 202. 


Hatt, Justice. 


The assignment in this case was adjudged invalid, be- 
cause the schedule of assignor’s effects was not a full and 
complete inventory and schedule of “ all the assets of every 
kind held, claimed or owned” by him at the execution of 
the deed, and because it was not verified, as required by 
the act of 28th of September, 1881. The property left out 
of it was the right of redemption which the assignor had 
in certain premises conveyed for the security of a debt he 
owed, and which right of redemption he surrendered to 
the party holding the deed, shortly after the execution of 
the assignment. 

1. This omission from the schedule was fatal to the as- 
signment, as we this day held in Turnipseed et al. vs- 
Schaefer et al. 

2. The affidavit was that the schedule contained “a true, 
complete and perfect” inventory of “ all the property of 
which” the assignor was “then possessed, both real and 
personal,” “ including ” his “ stock in trade, accounts, prom- 





MARCH TERM, 1886. 177 


_——_ 


Hubbard vs. Andrews & Company. 


issory notes, executions and real estate, all of which is in 
schedule marked Exhibit A, and household and kitchen 
furniture.” It will be seen at a glance that this is rot 
the affidavit required by the statute, and that the enumera- 
tion of the several kinds of property contained in the 
schedule excludes that which was leff out of the assign- 
ment. It goes only to the property actually in his pos- 
session and under his control at the time the assignment 
‘was made; the oath required by the statut.: is more com- 
prehensive. The party is required to swear that the sched- 
ule attached is a full and complete inventory and schedule 
of all the assets of every kind held, claimed or owned by 
him at the execution of the deed of assignment. The 
words underscored are conspicuously and it may be sus- 
piciously absent from this affidavit. The safer rule in 
such cases is to follow the words of the act, and to comply 
substantially, if not literally, with all its conditions and 


requirements ; otherwise the deed may and ought to be set 
aside. 
Judgment affirmed. 


HvusBBARD vs. ANDREWS & COMPANY. 


1, A mortgage, if valid at the place where executed, is valid every- 

where ; and a mortgagee of personalty in another state may follow 
it into this state and foreclose the mortgage in the county where it 
may be found. 
Where a mortgage on personal property was regularly made and 
rec \rded in another state, and the property having been brought 
into this state, the mortgagee followed it and foreclosed his mort- 
gage in the county where the property was found, and caused it 
to belevied. which was done before the expiration of the time al- 
lowed for the registry of such a mortgage in this state, the fore- 
closure was valid as against a bona fide purchaser of the property 
without notice of the encumbrance, although the mortgage was 
not recorded in this state until after its foreclosure. 

(a.‘ This case differs from those of Douglass vs. McCrackin, 52 G1., 
596, and Richards & Bro. vs. Myers & Marcus, 63 Id., 762. 

June 1, 1886. 
v 76-12 
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Hat, Justice. 





The defendant in fi. fa. executed a mortgage in Ala- 
bama to the plaintiff in fi. fa., which in all respects con- 
formed to the laws of that state, and was duly recorded 
there; a part of the mortgaged property, a mare, was 
brought into this state and sold to the claimant, who pur- 
chased her bona fide and for valuable consideration, with- 
out notice of the mortgage. Both mortgagor and mort- 
gagee were non-residents; the mortgage was foreclosed in 
Troup county within less than ten days after the property 
was brought into the state and bought by the claimant, but 
it was not rec orded in that‘county previous tothe foreclosure. 
Upon this agreed statement of facts, by consent of parties, 
the case was submitted to the judge for decision without a 
jury, and he held the property subject to the 7. fa. issuing 
on the judgment of foreclosure of the mortgage. To this 
decision the claimant excepted, and brought it to this court 
by writ of error. 

1. The principle that a mortgage, if valid at the place 
where executed, is valid everywhere, is too familiar and 
too well settled to require the citation of authorities in 
its support, or to admit of dispute, and in this case it was 
not questioned. Neither was the mortgagee’s right to 
follow the mortgaged property into this state and to fore- 
close the mortgage in the county where it was found 
called in question; for the very point had been ruled in 
Grifin & Clay vs. Marshall et al., 45 Ga., 549. The only 
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difference between that and the case at bar was, that there 
the mortgage had been recorded in this state previously to 
foreclosure, and in thisit had not, and that difference makes 
the question now presented for adjudication, viz., whether 
the foreclosure of a mortgage made in another state, pre- 
viously to its record in this state, although the foreclosure 
takes place before the expiration of the time allowed for 
the registry of such a mortgage, is valid as against a bona 
fide purchaser of the mortgaged property who had no no- 
tice of the particular incumbrance. 

2. By our Code, §1956, the mortgagor had six months 
within which to record his mortgage after the property was 
brought into the state, and if the mortgage is not recorded 
within that time, although it remains valid against the 
mortgagor, yet it is not available as against purchases 
made or liens created or obtained before the actual record 
thereof, unless such lien-holder by contract or purchaser 
has notice of the unrecorded mortgage. Code, §1957. The 
precise question here, however, is whether one who has 
purchased bona fide without notice of a mortgage which 
has not been recorded, but which has been foreclosed 
within the six months allowed for record, and where the 
mortgaged property has been seized under the execution 
issuing on the foreclosure before the expiration of that 
time, is protected against the mortgage; in other words, 
whether the lien of the mortgage thus enforced has priority 
over and issuperior to the purchaser’s title. The answer 
to this question, we think, must be in the affirmative. 

Neither of the cases cited by the able and experienced 
counsel for the complainant (Douglass vs. McCrackin, 52: 
Ga., 596; Richards & Bro. vs. Myers & Marcus, 63 Id.,. 
762) is opposed to this conclusion. In the first of these: 
cases, the mortgagee proceeded to foreclose an unrecorded 
mortgage after the time in which it should have been re- 
corded had elapsed. Pending the proceeding to foreclose, 
and before final judgment of foreclosure had been ob- 
tained, the Mortgaged premises were sold to a bona fide 
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purchaser, who had no other notice than such as might be 
implied from the pending foreclosure proceedings of the 
existence of the mortgage; and the court held that the 
notice was not that required by the statute, and that the 
vendee of the mortgagor took an unincumbered title to 
the premises. In the other case, the contest was between 
junior judgment creditors and the liens of prior unre- 
corded mortgages, and although one of these mortgages 
was foreclosed before the judgments were rendered, pref- 
erence was given, as it should have been, to the latter. 
This was the whole of that decision. The statute regu. 
lating the priority of liens under such circumstances makes 
a distinction between judgment liens and such as are cre- 
ated by contract and purchasers bona jide, and without 
actual notice. It is true that Bleckley, J., who delivered 
the opinion in this case, says, “It is not suggested that 
foreclosure took place within three months after the dates 
of the mortgages” (the time allowed for recording them); 
“and did that fact appear, we do not know that it would 
have been any substitute for the actual recording. There 
is no intimation in the statute that such would be its effect.” 
It is apparent that this is obiter, as no suggestion was 
made that the fact on which the question could arise was 
in the case. But be this as it may, we apprehend that, if 
the foreclosure had taken place, and the property had 
been seized by the fi. fa. issuing therefrom before the expi- 
ration of the period prescribed by the statute for the 
recording, the court would have hesitated before pro- 
nouncing in favor of judgments rendered after a seiz- 
ure under such a process. To hold otherwise would 
be to afford facilities to debtors living on the bor- 
ders of the state to evade their contract by running 
away their property and putting it beyond the reach 
of process issuing from the forums of the domicile of 
both parties. No such inducements should be held out to} 
dishonest debtors. In order to secure their rights, prompt 
action on the part of creditors is indispensable; the least 
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delay might not only imperil their security, but absolutely 
lose them the only opportunity of making their money. 
It does not appear from this record that the six months 
allowed the creditor to record his mortgage in this state 
had expired when this trial was had. We cannot afford to 
close our courts to such meritorious suitors as this cred- 
itor, and to deny them the use of our processes to obtain 
that to which, by the terms of their contracts, they are 
entitled, at least without giving them ample opportunity 
to appeal to us for that justice which is due to all who 
come or whose property is thus brought within our borders. 
To say nothing of the rights of citizens of other states, which 
we might be bound, under the federal compact, to respect, 
and to which, as records, we should give the same force and 
effect as they are entitled to in the’state from which they 
come, to deny them the use of our court processes, under 
different conditions than those prescribed by our law, 
would be but scant comity to a neighbor. 
Judgment affirmed. 


THE TRUSTEES OF THE First METHODIST EpIscopaL CHURCH, 
Soutn vs. THe City or ATLANTA eé al. 


{[Jackson, C. J., being disqualified, did not preside in this case.] 


1. In 70 Ga., 817, this court held that an act of the general assembly 
conferring upon a municipal corporation authority to assess real 
property, abutting on a street, for improvements made thereon, 
did not involve the exercise of the taxing power, within the mean- 
ing of that term as used in the constitution, and there was a dis- 
tinction between such assessments and taxation ; but the question 
was not considered whether such assessments, being made and 
collected for the benefit of the public and as a substitute for other 
services required of the citizen to effectuate that particular pur- 
pose, were not in the nature of taxation; nor did this court hold 
that they were not ‘‘ ejusdem generis ’’ with ordinary taxation. 
No corporation, whether private or public, can exercise any power 
not expressly conferred or necessarily implied to enable it to carry 
into effect the purposes for which it was created. 

(a.) It can never be presumed that the general assembly intended, by 
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such local acts as that authorizing assessments for the improve- 
ment of streets, where they have used no language expressly re- 
ferring to the matter, to modify, alter or change the general law 
or the uniform and unvarying practice of the government in rela- 
tion to that and kindred subjects. 

. The policy of this state, as exhibited in its constitution and in the 
history of its legislation, is to encourage and advance religion and 
to foster charity, and an act allowing local assessments for street 
improvements will not be so construed as to violate this declared 
public policy, or as intending, by general expressions, to impose 
burdens upon religious or charitable institutions. 

(a.) The constitutional inhibition against taking any money from the 
public treasury, directly or indirectly, in aid of any church, sect 
or denomination of religionists, or any sectarian institution, does 
not conflict with the declaration of a public policy generally en- 
couraging or advancing religion or charity , nor with the power 
granted to the legislature to encourage religious instruction, by ex- 
empting from taxation for the support of the state government 
places of religious worship. 

(b.) It is dangerous to imply a legislative intent contrary to previous 
legislation from doubtful expressions which may admit of different 
interpretations. 

4. It was not the intention of the legislature, in passing the act of 
Septe mber 3, 1881 (acts 1880-81, pp. 358-365), to make either pub- 
lic property or property held exclusively for the purposes of reli- 
gious worship, orany other property named in §§798, 5182 of the 
Code, subject to the provisions of that act. 

(a.) The trustees of the First Methodist Episcopal Church, South, of 
Atlanta could not create any lien, by their acts, upon the property 
they held in trust, without express authority to do so. 


June 1, 1886. 


Constitutional Law. Tax. Streets and Sidewalks. 
Public Policy. ReligiousCorporations. Laws. Construc- 
tion. Trusts and Trustees. Before Judge Marsnatu J. 
CuaRKE. Fulton Superior Court. September Term, 1885. 


The trustees of the First Methodist Episcopal Church, 
South, filed their bill against the city of Atlanta and J. W. 
Loyd, the marshal thereof, to enjoin the sale by the marshal 
of the church building under a ji. fa. issued by the city 
against it for assessments amounting to $1,091.61 for pave- 
ments in front and on each side of the church, on Houston, 
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Peachtree and Pryor streets. The act under which the 
assessment was made was approved September 3, 1881 
(Acts 1880-81, p. 359), and contained the following pro- 
visions : 


“Section I. Beitenacted by the General Assembly of the state of Geor- 
gia, That the mayor and general council of the city of Atlanta shall 
have full power and authority, in their discretion, to grade, pave, 
macadamize, and otherwise improve, for travel and drainage, the 
streets and public lanes and alleys of said city, and to construct side- 
walks and pave the same, to put down curbing, cross-draiys, cross- 
ings, and otherwise improve the same. 

“*Sec. II. That in order to fully carry into effect the authority 
above delegated, the said mayor and general council shall have full 
power and authority to assess the cost of paving and otherwise im- 
proving the sidewalks, including all necessary curbing for the same, 
on the real estate abutting on the street, and on the side of the street 
on which the sidewalk is so improved. 

‘Sec. ITI. That said mayor and general council shall also have full 
power and authority to assess one-third of the cost of grading, paving, 
macadamizing, constructing side-drains, cross-drains, crossings, and 
otherwise improving the roadway or street proper, on the real estate 
abutting on each side of the street improved: Provided, that before 
any street, or portion of a street, shall be so improved, the persons 
owning real estate, which has at least one-third of the fronting on the 
street, or portion of a street, the improvement of which is desired, 
shall, in writing, request the commissioners of streets and sewers to 

make such improvements, and said commissioners shall have ap- 
' proved the same, and shall forward the same, with their approval, 
to the mayor and general council, with a statement of the character 
of the improvement proposed to be made, and an estimate of the cost 
of the same, and said mayor and general council shall by ordinance 
direct the said work tobe done. . , 

‘*Sec. IV. Said mayor and general council shall have full power 
and authority to adopt, by ordinance, such a system of equalizing 
assessments on real estate, for the above purposes, as may be just 
and proper, estimating the total cost of each improvement made, and 
pro rating the cost thereof on the real estate according to its frontage 
on the street or portion of a street so improved. ° ‘ é 

‘““Sec. V. The amount of assessment on each piece of real estate 
shall be a lien on said real estate from the date of the passage of the 
ordinance providing for the work and making the assessment.’’ 


By said act it is also provided that no work shall be 
done for less than an entire block ; and that the collection 
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01 said assessments may be enforced by execution issued 
by the city clerk. 

The bill charged that the requirements of the act had 
not been complied with, and therefore that no lien or right 
to proceed by execution arose ; that church property is, by 
the constitution of the state, exempted from taxation ; that 
this is aspecies of taxation, or in the nature of a tax; that 
it is contrary to public policy to require a building used 
exclusively for church purposes to bear such a burden, 
and that it should not be included in the provisions of 
such an act unless expressly so stated ; and that the com- 
plainants hold the property in trust, and the ji. fa. is issued 
not against them, but against the church. They alleged 
that the remedy by affidavit of illegality is inadequate in 
this case. 

The answer alleged that all of the requirements of the 
act were complied with; that the property levied on was 
subject to the assessment made ; and that the complainants 
had an adequate remedy at law. 

Affidavits as to compliance with the terms of the act 
were introduced. They need not be set out in detail. 

The chancellor refused the injunction, and the com- 
plainants excepted. 


Howarp E. W. PaumMer; Harrison & Pexpves, for plaint- 
iffs in error, cited: All acts beyond the scope of the 
powers granted are void: 1 Dill. Mun. Cor. (3d ed.), 
§§89, 91, 96. : 

Conditions precedent must be strictly complied 
with before the corporation has any authority to act: 
2 Dill. Mun. Cor. (3d ed.), §§769, 779, $00, $11; 51 Tex. 
302; 11 Md., 1 6; 19 Mich., 39-47; 8 Ga., 13; 4 Bush 
(Ky.), 464. 

“The pow er of a city council in the matter of street im- 
provements is a specially delegated authority, and the acts 
of the city government thereunder are legal only when in 
strict conformity with its directions:” 41 N. J. L., 90; 28 
Ohio St., 542; 2 Dutch. (N. J.), 594, 600. 
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“It is high power and must not be extended by con. 
struction :” 6 Cush. (Mass.), 224-5. 

There are no presumptions in favor of the city : 1 Dill. 
Mun. Cor. (8ded.), §423; 89 Ill., 196-7; 12 Ga., 480. 

Onus is on city to show compliance with the law: 
69 Pa. St., 365, 367, 363; 11 Ga., 423; Byars et al. vs. 
Curry et al. 15 Ga., 515; 5 Cow.,,462, 465; 55 Ga., 
45; Code, §2182; 3 Am. R., 624; Cooley Const. Lim., t. p. 
249. 

Churches not covered by operation of statute: Code, 
§798; Cooley Const. Lim., t. p. 234,583, 706-8; 70 Ga., 
817; 8 Jd., 23; 11 Jd., 79, 91; Code, §§659, 1060, 3939, 
4574, 4575-4580, 4582, 2343; 67 Ga., 492. 

Public policy : 54 Ga., 111; 11 Zd., 91; 8 Zd., 23. 

Trust estate: Code, §2378. 

No estoppel: Code, §3753*105 U. S., 148; 75 Ga., 14. 


J. B. Goopwin; J. T. Penpteton, for defendants, cited : 
A simple exemption from taxation is an exemption from 
general taxation for the support of the government, and 
not from special assessment for‘local improvements: 2 
Dillon, §777; Zb., page 756; Cooley on Taxation, 458, 
note 1, 146; Burroughs on Taxation, 473, note 7; 10 Am, 
R., 35; 11 Jd., 412; 8 Zd., 480; 17 Zd., 153; 11 Johns, 
77; 4 New York, 419, 432; 7 Md., 517; 31 Pa. St., 69; 4 
Gill, 394; 24 Mo., 20, 26; 5 Am. & Eng. Cor. Cas., 535, 
547. 

If the property is liable for the tax, a mistake in the 
name of the owner is immaterial: 2 Mo. App., 193; 44 
Mo., 137; 20 Pick., 418; Burroughs on Taxation, 288; 
46 Ga., 412; 69 Jd., 194. 

The recitals in the ordinance are prima facie true: 
Cooley on Taxation, 465 ; 2 Dillon, page 797 ; Burroughs on 
Taxation, 478 ; 2 Desty on Taxation, 1353-4 ; 8 Md., 352; 34 
Mo., 404; 30 Jd., 587; 60 Jd., 292; 38 Jd., 29; 69 Ga., 
194. 

Estoppel: 29 Ind., 829, 331; 80 Jd., 192; 34 Jd., 141, 
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146 ; 94 Ill., 27, 7th head-note, and pages 34 and 35; 18 
Mich., 496; 1 Cal., 455-7; 15 Ohio, 64, 68; 24 N. J. Eq., 
148, 3d head-note; 25 N. J., 295; 38 Conn., 422, 432 (9th 
Am. R., 399); 10 Cush., 252-4; 7 Am. and Eng. Cor. Cas., 
293; 71 Ga., 107, 125-6; Code, §§2966, 3753; 59 Ga., 
171. 


Hat, Justice. 


1. In Hayden vs. the City of Atlanta, 70 Ga., 817, we 
determined that an act of the general assembly conferring 
upon a municipal corporation authority to assess real prop- 
erty abutting on a street for improvements made thereon, 
did not involve the exercise of the taxing power within 
the meaning of that term as used in the constitution, and 
that there was a distinction between such assessments and 
taxation; and to that ruling we still adhere. We then 
maintained the constitutionality of the act now in ques- 
tion, on the ground that it was a rightful mode of carrying 
into effect the police power of the state in regard to the 
opening and repairing of streets and highways, and was a 
sanitary regulation which the legislature had authority to 
make, if, in their discretion, they deemed it essential to the 
convenience and health of the community upon which it 
was to operate. We did not then consider the question 
whether such assessments, being made and collected for 
the benefit of the public and as a substitute for other 
services required of the citizens to effectuate that. particular 
purpose, were not in the nature of taxation, or whether 
they were ejusdem generis with ordinary taxations The 
title of this very act, as well as some of its enacting clauses, 
associates them with such taxation, and to some extent in- 
dicates what was in the mind of the legislature upon that 
particular subject,—mainly the relation which assessments 
on account of benefits conferred by public improvement 
bore to ordinary taxation. 

In Hammett vs. Philadelphia, 65 Penn. St. R., 146, 
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Judge Sharswood, who delivered the opinion of the 
court, after saying, “It may be considered as a point 
fully settled and at rest in this state, that the legis- 
lature have the constitutional right to confer upon munici- 
pal corporations the power of assessing the cost of localim- 
provements upon the properties benefited,” declares such 
assessments a species of taxation, and not the taxing of pri- 
vate property by virtue of eminent domain ; and in Hayden 
vs. Atlanta, we held that such an assessment was not an 
exercise of the right of eminent domain. See also Jones 
vs. Sligh et al., 75 Ga., 7,in which the distinction between 
the exercise of these powers and the power of taxation 
either for state or county purposes is carefully pointed out, 
and the manner and occasions on which each is to be re- 
sorted to and applied is limited and defined. This case arose 
under an attempt to levy a tax to carry into effect the 
provisions of the stock law, and we held that levy 
obnoxious to the provisions of the constitution in relation 
to the objects for which county taxes might be assessed ; no 
question of the exercise of police power was involved here, 
and the distinction between that and the laying of assess- 
ments for opening and keeping up streets and highways 
is made obvious, as was likewise done in Hammett vs. 
Philadelphia ut sup. We have deemed this discussion 
necessary to prevent confusion of subjects which should 
be kept distinct in the applications of the principles here 
announced to the case made by this record, and as explan- 
atory of our view of the positions assumed by counsel 
for the city, who seemed impressed ‘with the idea that the 
power of the municipal government to make and enforce 
the assessment in question upon the property of the church 
resulted from the recognition of the distinction between 
taxation and assessment, and from the liberal grant of au- 
thority to them contained in §§1, 2, 3, etc., of the act ap- 
proved 3d September, 1881 (Acts 1880 and 1881, pp. 358 
to 365.) 


2, 3, 4. It is familiar learning that no corporation, 
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whether private or public, can exercise any power not 
expressly conferred or necessarily implied to enable it to 
carry into effect the purposes for which it was created. 
This is inseparable from the very definition of a corpora- 
tion as given by our Code, §1670, which declares that it is 
“an artificial person created by law for specific purposes, 
the limit of whose existence, powers and liabilities is fixed 
by the act of incorporation, usually called its charter.” 
Hence it foilows that this is a high power, which cannot 
be extended by construction. In all matters of street im- 
provements as well as others, a city government ordinarily 
acts under a specially delegated authority, and such acts 
are legal only when they conform strictly to the direc- 
tions conferring the powers. 

It is not pretended that “ public property, or places of re- 
ligious worship, or places of burial, or institutions of purely 
public charity,” etc.,exempted by law from taxation (Code, 
§798), are brought directly by name within the provisions 
of this act, and we do not think they can be brought within 
it by construction or necessary implication, unless it is 
made to appear that the property so exempted from tax- 
ation is used for purposes of “ private or corporate profit 
or income.” In case it should appear that such prop- 
erty was used for the purpose of deriving private income 
or gain from it, then we should be of opinion there would 
be no occasion to resort to implication or construction to 
bring it within the city charter, the terms of which we 
consider sufficiently comprehensive and explicit to in- 
clude it. The constitution by its terms inhibits the legis- 
lature from exempting such property, and declares any 
law passed with such object void. The law above cited 
follows the constitution in that as well as in all other re- 
spects relating to such exemptions. While it is true that 
a distinction exists between assessments made for benefits 
conferred by local improvements on the property thus 
improved and taxation, as that term is used in the consti- 
tution and laws of the state, and while the constitution 
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does not in express terms prohibit the legislature from pass- 
ing laws authorizing such assessment and providing a pro- 
cess for collecting them, yet it should be borne in mind that 
these assessments so far partake of the nature of taxation 
as tobe spoken of by judges, as well as by the community 
in general, as “local taxation for local purposes,” or as 
‘taxation on the benefits conferred, and not beyond the 
extent of those benefits,” and that there are, from the na- 
ture of the power thus assumed, other necessary limitations 
to its exercise, as where it comes in conflict with the set- 
tled policy of the state as declared in its laws, or where it 
is against the unvarying practice of the government, or 
impairs or interferes with rights reserved by the funda- 
mental law, such, for instance, as are excepted out of the 
general powers of the government and declared to be in- 
violate. It can never be presumed that the general as- 
sembly intended by such focal acts, where they have used 
no language expressly referring to the matter, to modify, 
or alter, or change the general law, or the uniform and 
unvarying practice of the government in relation to that 
and kindred subjects. A construction which would leave 
the least doubt as to such a design does not seem to us to 
be warranted, and would be neither proper nor legitimate, 
and this is eminently true, when we take into considera- 
tion the serious consequences to which such legislation, 
when applied to places of religious worship, or to purely 
charitable establishments or public burial-grounds, which 
ate not kept for gain or income, might lead. This court 
has spoken on this question in no uncertain language. In 
the Mayor, etc., Savannah vs. Hartridge, 8 Ga., 23, it 
said, the histery of the legislation of the state, in reference 
to a particular subject-matter of taxation, may be referred 
to as tending to aid in the construction to be given to the 
statute, and where the state has never taxed income, the 
power to do so in a corporation must appear by express 
words or unavoidable implication; that a charter author- 
izing a municipal corporation to tax real and personal 
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estate does not necessarily confer the right to tax income; 
that, in the construction of statutes made in favor of cor- 
porations or particular persons, and in derogation of com- 
mon right, care should be taken not to extend them beyond 
their direct terms or clear import; and finally, that stat- 
utes levying taxes should be construed most strongly 
against the government and in favor of the citizen. 
Where, let us ask, in the legislation of this state cana 
statute be found, which imposes any tax, or burden in the 
nature of such tax, either upon “ public property,” or upon 
“‘ places of religious worship,” or “places of burial,” or 
upon “property used purely for charitable purposes?” 
When has any municipal corporation, created by our laws, 
or authorized by our constitution, under any general power 
to make assessments, ever before set up a claim to impose 
burthens for the support of the city governmert, or for the 
maintenance of its police powers upon property held by the 
public, or for purposes of religious worship or charity or 
sepulture? If there were nothing else but what is sug- 
gested by these considerations, we would find it impossibie 
to conclude, without disregarding every rule of construc- 
tion applicable to such cases, that the legisiature ever in- 
tended to confer upon the city rulers and officers the 
power they are endeavoring to exercise. Does it nct sur- 
pass belief that the framers of this act thought they were 
enabling the municipality to burthen and incumber the 
capitol grounds, locatedin Atlanta, with assessments, in 
order to open and keep their streets in order, to lay down 
pavements, to construct sewers, drains, etc., and upon fail- 
ure or refusal to pay the assessment made for these pur- 
poses, to bring the capitol] and the ground on which it stands 
to sale, and thus force the state to pay its portion of what- 
ever liability was incurred for the making of such improve- 
ments? It is inconceivable that the legislature, by any 
general grant, could have relinquished its power over this 
subject even temporarily, so as to enable a few persons, 
owning one-third of the land in a block abutting on a street 
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in which its property happened to be located, to burthen 
it with the expense of such costly improvements as the 
city authorities might see proper to direct, and in certain 
contingencies to bring it to sale and divest the title of the 
state and oust it from its use and possession; and if they 
could not do this to the capitol grounds, why should they 
be entitled to do it to the county court-house and jail, the 
poor-houses, the various public schools, or the premises 
occupied by churches or charity hospitals, or such as are 
used for burial purposes? All these establishments are 
found in the same ciause of the constitution, and of the 
act giving effect to it, with the public property, and, so far 
as concerns their ijabiiity to taxation, are placed upon pre- 
cisely the same footing with it; and there is good reason 
for the close and intimate association of these several pos- 
sessions, in that they are devoted, as well as the public 
property, to the attainment of the legitimate ends of gov- 
ernment, and each contributes its share to securing that 
great and paramount object. The preamble of our consti- 
tution proclaims the purpose for which it was ordained 
and established, viz., “ to perpetuate the principles of free 
government, insure justice to all, promote the interest and 
happiness of the citizens, and to transmit to posterity the 
enjoyment of liberty,” and in order to secure these great 
blessings, the people of Georgia piously and devoutly in- 
voked the protection and guidance of Almighty God. The 
policy of, the state is to encourage and advance religion, 
as was said in forcible and eloquent language by the now 
venerated Judge Lumpkin, who delivered the opinion of 
this court in the case of Doe, ex dem. Gladney, vs. Deavors, 
11 Ga., 79, 91, and who showed by the law, as it then ex- 
isted, that even the state itself was in the declared policy 
of the acts of the general assembly, passed with a purpose 
to foster the families of the people, to provide for their 
health and comfort, and to preserve the charities of life 
by doing whatever tends to promote the peace and good 
order of society. 
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Every government, to carry out its obligations to the 
people, it seems to us, is bound to adopt measures to pro- 
- mote these great objects. ‘The public recognition of re- 
ligious worship,” says an eminent author, » however, is 
not based entirely, perhaps not even mainly, upon a sense 
of what is due to the Supreme Being himself as the author 
of all good and of all law; but the same reasons of state 
policy, which induce the government to aid institutions 
of charity and seminaries of instruction will incline it also 
to foster religious worship and religious institutions, as the 
conservators of public morals and valuable, if not indis- 
pensable assistants in the preservation of public order.” 
Cooley’s Const. Lims., p. 471 marg. The bill of rights or 
declaration of fundamental principles which form; the 
basis of our state constitution, speaks in no uncertain 
terms upon this subject. Having guaranteed to all men the 
natural and unalienable right to worship God, each accord- 
ing to the dictates of his own conscience, and protected 
this right in all cases from control or interference by any 
human authority, and prohibited the civil authority from 
molesting the inhabitants of the state in person or prop- 
erty, or forbidding them denying to any one the power to 
hold a public office of profit or trust on account of his re- 
ligious opinions, it declares in emphatic terms, “but the 
right of liberty of conscience shall not be so construed as 
to excuse acts of licentiousness or justify practices incon- 
sistent with the peace and safety of the state.” So, too, 
on referring to our statute of charitable trusts, it will be 
found that this restriction upon the liberty of conscience 
is in substance repeated in terms only slightly variant from 
those found in the bill of rights, but none the less signifi- © 
cant, clear or decisive. Code, §§3159, 5004, 5005. The 
duties enjoined by religious bodies and the enforcement by 
them or the obligations arising therefrom, though beyond 
the power or scope of the civi: government, such as benev- 
olence, charity, generosity, love of our fellow-men, defer- 
ence to rank, to age and sex, tenderness to the young, active 
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sympathy for those in trouble or distress, beneficence to the 
destitute and poor, and all those comely virtues and amia- 
_ble qualities which clothe life “in decent drapery ” and 


impart a charm to existence, constitute not only the “cheap” 


defence of nations,” but furnish a sure basis on which the 
fabric of civil society can rest, and without which it could 
not endure. Take from it these supports,and it would 
tumble into chaos and ruin. Anarchy would follow order 
and regularity, and liberty, freed from its restraining influ- 
ence, would soon degenerate into the wildest license, which 
would convert the beautiful earth into a howling pande- 
monium, fit only for the habitation of savage beasts and 
more savage men.‘ The restraints thus imposed by incul- 
cating duties and enforcing obligations, which, from the 
very nature of things, it is beyond the power of the state 
either to call into operation or to constrain obedience to, if 
they do not create, at least permeate, and impart vigor and 
‘give full effect to, its police regulations, thus rendering 
them efficient and practical ; at least they become, in con- 
nection with the sanctions properly prescribed by law, 
indispensable instrumentalities in the administration of 
the government, and so they have ever been regarded by 
our legislators 

No civil officer, from tne governor down to the bailiff 
of a district, no juror or witness is qualified to enter 
upon his office, or give testimony in any matter without 
taking an oath or equivalent affirmation, to the observance: 
of which he solemnly and reverently appeals tothe Supreme: 
Being for help and guidance. Nor is this the only recogni- 
tion by the state of its dependence upon this overshadow- 
ing, all-pervading and all-important influence in shaping: 
and controlling the affairs of men and nations. Gifts and. 
bequests for such purposes are more highly favored by our: 
laws than other species of trusts. Courts of equity are 
placed under peculiar obligations to see, even in cases of 
bequests or devises, that the use is sustained and carried 
into effect, and in all cases where there is a general inten- 
v 76-13 
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tion manifested by the testator to effect a certain purpose, 
and the particular mode in which he directs it to be done 
fails from any cause, a court of chancery may, by approxi- 
mation, effectuate the purpose in a manner most similar to 
that indicated by the testator. Code, §2468, and citations. 
Again, “if the specific mode of execution ” designated by 
the testator or founder or donor “be, for any cause, im- 
possible, and the charitable intent be still manifest and 
definite, the court may, by approximation, give effect in a 
manner most consonant with the specific mode prescribed.” 
Id., §§3155, 3156, and cases cited. Nor does the law stop 
here in the high regard and favor shown by it to provisions 
having for their object (to adopt the language of the stat- 
ute) “ the relief of human suffering or the promotion of hu- 
man civilization” (Jd., §3157, sub-sec. 8), for if “the 
terms of the bequest or deed are obscure, doubtful or equiv- 
ocal,” extraneous evidence may be resorted to “ to ascer- 
tain the sense in which particular expressions are used,” 
and this with a purpose of effectuating the intention of the 
creator of the trust, and with but a single limitation on the 
application of the principle, viz., that. it may not be in- 
voked to make that “definite which in itself is too indefi- 
nite for execution.” J/d., §8160, and citations. These 
barriers to the execution of ordinary trusts are removed in 
the case of charitable trusts, and, as we are authorized to 
infer, these exceptions are made to promote their objects 
on account of their paramount importance to the main- 
tenance and support of the authority of the common- 
wealth, in advancing the ends and securing the purpose for 
which all legitimate and orderly civil government is es- 
tablished, as set forth in the preamble to our constitution. 
The ministers of the various religious denominations are 
exempted from the performance of many public duties on 
account of the sacred character of their vocation, as jury, 
road and military duty, such as devolves upon the great 
body of the citizens. 

The desecration of the Lord’s day is prohibited in various 
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ways and under heavy penalties; worldly affairs, as a gen- 
eral thing, except in cases of necessity, cannot be transacted 
on Sunday; the keeping open of tippling-houses on that 
day is inhibited and classified in the same act of the legis- 
lature with “open Iewdness and other notorious acts of 
public indecency tending to debauch the morals ” of the 
people. Oode, §4535. Places of worship on this day and 
other days when the services of the church are in progress 
are protected from intrusion by forbidding traffic from being 
carried on upon their grounds or in their immediate 
vicinity. Paper guaranties, unless protected and enforced 
by legal sanctions, are of no avail. Of what value would. 
the right to conduct religious worship be, if it was subject 
to be interrupted and disturbed, either by the action of the 
government itself or by the conduct of every evil-disposed 
person to whom its salutary teachings were distasteful, and 
with the indulgence of whose wicked propensities and pas- 
sions the lessons it inculcates, the duties it enjoins and 
the obligations it enforces might happen to interfere, in 
order to keep them within the bounds of decency and law ? 
The constitution protects the right from governmental in. 
terference, and the law interposes to restrain and punish 
invasions or obstructions to its exercise by individuals, 
It is scarcely necessary to remark that it stands in more 
danger of being impaired by covert than by open attacks, 
The latter can be met and successfully resisted, while the 
approaches of the former, veiled under some plausible pre- 
text, as the promotion of the commonwealth, are not so 
readily discernible and so easily warded off. If this right 
and the means provided for its exercise were subject to be 
assessed for the purpose of carrying on the government, it is 
possible that the impositions upon it might become too 
onerous to be borne by worshipping congregations, and 
they would be thus compelled to disband their organiza- 
tions and submit to the confiscation of their property. No 
civilized government, at least no government claiming to 
be free, has ever gone so far as to lay on the instrumen- 





196 SUPREME COURT OF GEORGIA. 


Trustees of the First Methodist Episcopal Church, South, vs. The City of Atlanta. 


talities of its administration, or the piety and benevolence 
of its citizens, a tribute so heavy and monstrous. This 
would not be the legitimate exercise of the power of rais- 
ing revenue in any of its recognized modes or forms, but 
a total perversion and gross abuse of that power. It is 
no reply to this view of the matter to assert, as was done 
in this case, that the bill of rights (Code, §5008) declares, 
‘* No money shall ever be taken from the public treasury, 
directly or indirectly, in aid of any church, sect, or denom- 
ination of religionists, or of any sectarian institution.” 
The exemption here insisted on, we remark, is not at all in 
‘ conflict with this clause of the bill of rights; it takes no 
money, either directly or indirectly, from the public treas- 
ury—nothing that ever could have gone into the public 
treasury—and appropriates it to the aid of any church, sect 
or religious denomination. The manifest object of the pro- 
vision was to prevent any appropriation or subsidy that 
might look even remotely to the establishment of a state 
religion, and thereby prevent the full enjoyment of that 
freedom of worship secured by the same instrument to 
every inhabitant of the state. 

Judge Cooley, Const. Lim., pp. 470, 471, has dealt di- 
rectly with this subject, and has expressed reasons 
so sound and convincing as to entitle them to the 
careful study of all who are in pursuit of truth and cor- 
rect principle, and what was said by him so fully conveys 
our own views that we offer no apology for transferring it 
at length to this opinion : 

“ But while thus careful to establish, protect and defend 
religious freedom and equality,” says this eminent author; 
“the American. constitutions contain no provisions which 
prohibit the authorities from such solemn recognition of a 
superintending Providence in public transactions and ex- 
ercises as the general religious sentiment of mankind in- 
spires, and as seeme meet and proper in finite and depend- 
ent beings. Whatever may be the shadesof religious be- 
lief, all must acknowledge the fitness of recognizing in 
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important human affairs the superintending care and con- 
trol of the Great Governor of the Universe, and of ac- 
knowledging with thanksgiving His boundless favors, or 
bowing with contrition when visited with the penalties of 
His broken laws. No principle of constitutional law is 
violated when thanksgiving or fast days are appointed; 
when chaplains are designated for the army and navy; 
when legitlative sessions are opened with prayer or the 
reading of the Scriptures, or when religious teaching is 
encouraged by a general exemption of the houses of reli- 
gious worship from taxation for the support of state gov- 
ernments. Undoubtedly the spirit of the constitution will 
require, in all these cases, that care he taken to avoid dis- 
crimination in favor of or against any one religions denom- 
ination or sect; but the power to do any one of these 
things does not become unconstitutional simply because of 
its susceptibility to abuse.” Our constitution, while it 
takes away the temptation and power to make such dis- 
crimination either in favor of or against any one religious 
denomination or sect, leaves it open to the legislature to 
encourage religious instruction by exempting from taxa- 
tion for the support of the state government “ places of 
religious worship.” Code, §51&2. 

In attributing to the legislature a purpose to confer upon 
this municipality authority to exact from religious bodies 
} acommutation in lieu of police duties to the city, we should, 
by the sheerest and most strained implication and broadest 
construction, impute to them a design to allow it to exer- 
cise a power which it has always foreborne to exercise. It 
would be neither respectful nor just to a co-ordinate de- 
partment of the government to insinuate remotely, much 
more to charge openly, that it entertained a purpose to 
ignore the former practice of the state or to reverse its policy 
declared by its statutes since its foundation, without, so far 
as we have been able to ascertain, exception in a single 
instance. Were it possible to ascertain the views of the 
members who composed that body, and who aided in the 
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passage of this act, we are satisfied that each and all of 
them would, with one consent, disclaim the purpose sought 
to be attributed to them; the truth is there was nothing in 
the bill which they were asked to enact into a law which © 
called their attention to this particular grant of power, 
and had there been a special provision to that effect, we 
are not prepared to say that it would have secured their 
approval, and that it would not have resulted in a defeat 
of the measure. It is dangerous to imply froia doubtful 
expressions, which may admit of different interpretatious, 
a legislative intent ; thus implied, repeals or modifications 
or alterations of a law, or on entire body of laws, are never 
favored, and are not allowed except in clear cases of ne- 
cessity, and as we have said on several occasions, it is mat- 
ter of doubt whether they exist at all under our present 
constitution. Central Railroad vs. Hamilton, 71 Ga., 461 ; 
Montgomery, ex’r, et al. vs. The Board of Education of 
Richmond County et al., 74 Ga., 41. 

From an examination of the various provisions of this 
act in relation to the conditions upon which the contem- 
, plated improvements may be had, as well as the methods 
of enforcing the assessments ordered, we are well satisfied 
that it was never the intention of the general assembly to 
make either “ public property,” or property held exclu- 
sively for the purposes of religious worship, or any other 
property name in §§798 and 5182 of the Code, subject to 
the provisions of that act. As to “ public property ” there 
can be no question. No attempt has ever bccn made to 
subject it by levy and execution to the payment of the 
assessment; on the contrary, both the legislature of the 
state and the congress of the United States have been peti- 
tioned to pay the amount assessed on their property, and 
both have rufused the prayer of the petitioner. Neither 
species of property had, or could have had, any voice in caus- 
ing the improvement to be made, and had they responded 
favorably to the petition and paid the assessment, it would 
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have been a gratuity, and not the discharge of a legal ob- 
ligation. So the party holding property in trust for the 
First Methodist Church, South, of Atlanta, could have had 
no voice in inaugurating the improvement. Trustees 
could not create any lien by their act upon the property 
they held in trust without express authority to do so. 
The act in question, while it creates a lien upon property 
within its terms, makes no express provision empower- 
ing such trustees either to petition for the improvement 
of an adjacent street or to encumber the trust property 
with such a charge; besides, the remedy provided for the 
enforcement of the lien is not that recognized by the law 
in such cases. The absenée of power to create such liens, 
and of appropriate remedies to enforce them, as well as all 
allusion to the tribunal having exclusive cognizance of the 
subjects, seems to us to afford an additional and a very 
strong reason that it was not the intention of the law- 
makers to include this species of property within the scope 
ahd purview cf the act, or to give the city authorities ju- 
risdiction over it. Being satisfied on this point, we doubt 
if we can take cognizance of other questions made in the 
case, as to a compliance with the conditions prescribed by 
the act for obtaining street improvements, or the form 
and substance of the process employed by the city to en- 
force the payment of such assessments against property 
which is subject to the charge; and even were we fully 
assured of our right to consider and determine such ques- 
tions, we would refrain from its exercise, because in this 
case it could serve no practical purpose, and its consider- 
ation might possibly serve to retard or suspend a great and 
necessary system of municipal improvements which we 
should regard as a calamity not to be brought upon a 
prosperous and growing city, except for reasons of a more 
imperative nature than any advanced in the discussion of 
these minor topics. 

For the reason that the property in question is not as- 
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sessable under the act, and is not within its scope and 

purview, we think the injunction should have been granted 

as prayed by the complainant, and we so order and direct. 
Judgment reversed. 


TRIPPE, executor, vs. WYNNE. 


1. Tho justice of this case, under the law applied to the facts, has 
not been reachéd, and the several exceptions and assignments of 
error are sufficiently specified to authorize a ruling on the vital 
point involved, though no motion for a new trial was made. 

2. Where a sum of money was placed in the hands of the defendant 
by the plaintiff to loan out for her, and he so loaned it, or made 
use of it himself, and the rate of interest agreed upon and calcu- 
lated between the parties was twelve per cent per annum up toa 
certain time and eight per cent thereafter, and an account stated 
was made between the parties showing such rates, in a suit for the 
balance due, in the absence of any plea of usury, the calculation 
should have been made from the date of the account stated, as 
fixing the true indebtedness; and it was error for the court to di- 
rect a verdict based upon a calculation at the rate of seven per 
cent per annum from the time the fund was received. 

(a.) 1f any clear and palpable mistake had been made in the account 
as stated, or there had been any omission of items clearly and sat- 
isfactorily proved, to the same extent and with the same certainty 
that courts of equity require in order to correct mistakes, then 
such mistake or omission could be corrected at law in this state; 
but in the absence of pleadings to that effect and of clear proof. 
before the auditor of such mistake, or before the jury on exceptions 
to the auditor’s report, the account stated must stand. 

June 2, 1886. 


Practice in Supreme Court. Principal and Agent. Ver- 
dict. Accounts Stated. Mistake. Auditors. Practice in 
Superior Court. Before Judge Wi1LIs. Muscogee Supe- 
rior Court. November Term, 1885. 


On April 17, 1£83, Mrs. V. C. Renfroe brought suit 
against Thomas K. Wynne, and subsequently filed an 
amendment to her declaration. As amended, the declar- 
ation contained three counts, first on an open account for 
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$9,296.00, for money had and received, with interest from 
April 8, 1872, to March 1, 1880, at twelve per cent. per 
annum, and from March 1, 1880, at eight per cent. per an- 
num, the rates of interest being fixed by written promise. 
The second count was on an account stated for $7,455.76, 
principal. The third count was for $9,296.00, principal, 
alleged to have been placed in the hands of the defendant 
about April 1, 1872, as her agent, to be placed at interest 
at twelve per cent., which interest was made, reported to 
her, and accepted by her as correct up to March 1, 1880, 
when it was agreed that the sum remaining in his 
hands, as shown by his account stated ($7,455.76), should 
draw interest at the rate of eight per cent. per annum. 

The defendant pleaded as follows: 

(1.) The general issue. 

(2.) Payment. 

(8.) Set-off. To this plea was attached a bill of partic- 
ulars, showing a balance in favor of the defendant of 
$1,139.15. 

At the November term, 1883, a verdict was found in 
favor of the plaintiff for $4,200.00, with interest from 
April 16, 1888. A new trial was granted, and on excep- 
tion, the judgment was affirmed by the Supreme Court. 
When the case again came on for trial, counsel for the 
defendant moved to refer it to an auditor, which was done, 
over the objection of counsel for the plaintiff, and excep- 
tion was taken pendente lite. The order of reference an- 
thorized the auditor to pass upon all questions involved 
in the case, and to make all calculations which might be 
required for a proper understanding of the amounts nec- 
essary to be ascertained. 

The auditor made an elaborate report, discussing ques- 
tions both of law and fact, the only parts of which neces- 
sary to be stated are as follows: 

That on March 1, 1880, the defendant reported, and the 
plaintiff accepted as correct, the balance on hand as being: 
$7,455.76, which was reduced by subsequent payments to 
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about $6,100.00 in the spring of 1881; that this was re- 
cognized as correct at various times up to January, 1883, 
and frequent promises to pay were made by the defendant 
in writing, the rate of interest being stated as twelve per 
cent. up to 1880 and eight per cent. since; that the plaintiff 
acted on the statements of the defendant; and that the 
account was stated, and no sufficient cause was shown for 
it to be re-opened and re-stated. He found against the 
plaintiff on the first count, and for her on the other two 
counts. He held that the relation of principal and agent 
existed; that, while such expressions as “ paying ”’ plaint- 
iff and her asking for the money “owed” her occurred in the 
correspondence, defendant also spoke of reporting to her; 
that, construing the letters altogether in the light of 
the facts, the relation between the parties was not changed ; 
that she acted on defendant’s etatements as to the rate of 
interest the money was bringing, and defendant could not 
re-state the account, charge himself with only seven per 
cent. and set-off his payments against the principal with 
that rate of interest. He held that it was unnecessary to 
make a calculation of the set-off claimed from the begin- 
ning of the transaction, and refused to make certain cor- 
rections claimed in the account prior to its statement, and 
found for the plaintiff $4,281.71, principal, to January 24, 
1883, with interest to date. He declined to consider the 
question of usury, on the ground that no plea of usury 
ad been filed. 

The evidence accompanying the report was voluminous, 
and need not be reported in detail. It is only necessary 
to state that the plaintiff claimed that she had left with the 
defendant certain sums of money to loan out for her; that 
he made the reports and statements briefly set out in the 
report of the auditor ; and that he was indebted to her the 
balance shown by the account stated, less certain payments, 
The defendant claimed that he tried to loan the money 
for a time, and then ceased to do so and made use of it 
himself. He denied the correctness of the balaneées. re- 
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ported to the plaintiff, though admitting the writing of 
such letters or reports and the making of tax returns 
as her agent, and certain explanations were made as to 
how the calculations were footed up. The defendant testi- 
fied to the payments claimed as a set-off. 

On the return of the report, counsel for defendant filed 
eighteen exceptions thereto, which counsel for plaintiff 
moved to strike as insufficient. Counsel for defendant 
moved that the case be again referred to the same auditor 
for the purpose of stating the account between the parties 
upon the basis of a calculation of interest on the amount 
in defendant’s hands and the ¢ems of set off at seven per 
cent per annum. 

The court, without deciding upon the exceptions or mo- 
tions made, and without accepting or confirming the re- 
port, ordered the case to be referred again to the auditor 
for a new calculation on the basis of allowing interest at 
seven per cent. per annum. Plaintiff excepted pendente 
lite. and assigned this action as error. 

The auditor made a second report containing a calcula- 
tion on the basis of allowing interest at seven per cent., 
which would make a balance in favor of the plaintiff of 
$111.57 on April 16,1883. At the conclusion of this re- 
port, he added : 

‘*T still report the balance due estate of Virginia C. Renfroe, Jan- 
uary 24, 1883, as in my last report, to be $4,290.94, and I make this 
calculation of interest at seven per cent. in obedience to the order of 
the court, referring the case back to me for the purpose of making 
such alternative calculation.”’ 

On the filing of the report, counsel for the defendant 
added two other exceptions, numbered 19 and 20. The 
twentieth exception was in effect that the auditor erred 
in not allowing as a credit a payment of $200.00, sent to 
plaintiff by defendant on January 18 1873 with interest 
thereon at seven per cent. 

Plaintiff’s counsel moved to strike exceptions 19 and 20 


as being too general and containing mixed questions of 
law and fact. 
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Exception 20 alone was submitted to the jury, and they 
found a verdict against it. The court then adjourned for 
the day. On the next morning, defendant’s counsel offered 
eight exceptions as a substitute for exceptions previously 
filed. These were as follows, and have the entries oppo- 
site them made on the margin, as appears below: 

(1.) Because the auditor erred in finding that the rela- 
tion between Mrs. Renfroe, plaintiff’s testatrix, and the 
defendant was that of principal and agent, and not that of 
debtor and creditor. [‘* Withdrawn” entered on the 
margin. | 

(2.) Because the auditor erred in finding that the ac- 
counts rendered by the defendant tothe said Mrs. Renfroe 
were “stated accounts.” [ Approved” entered on the 
margin. | 

(3.) Because the auditor erred in finding that the ac- 
counts rendered by the defendant to the said Mrs. Renfroe 
were conclusive upon the defendant as to the amount of 
money in his hands and due by him, and that the defend- 
ant was estopped from going behind these accounts and 
showing what amount was actually in his hands and due 
by him. [“ Approved” entered on.the margin. | 

(4.) Because ihe auditor erred in taking, as the starting 
point and basis of his calculations, the balance appearing 
on the last of the accounts rendered by defendant to said 
Mrs. Renfroe, to-wit, the sum of $7,455.56 as due March 
1st, 1880, and in not taking, as the starting point and basis 
of his calculations, the amount of money which went into 
the hands of defendant April 8, 1872. [‘“ Approved” en- 
tered on the margin. ] 

(5.) Because the auditor erred in not finding what 
amount, if anything, was due by the defendant, upon a cal- 
culation showing how much interest was actually made by 
defendant, as agent of Mrs. Renfroe, or upon a calculation 
showing what, if anything, would be due, charging the 
defendant with interest on the money received by him at 
the rate of seven per cent. [* Disapproved ” entered on 
the margin. | 
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(6.) Because the finding by the auditor that the defend- 
ant was indebted to the plaintiff $4,118.73, principal, with 
interest from 24th January, 1883, is erroneous in this, that 
it is based upon the accounts rendered by the defendant, 
and which the auditor finds to be conclusive, and not upon 
a calculation showing what amount, if anything, was actu- 
ally due on 25th January, 1883. 

(7.) Because the finding of the auditor that the defend- 
ant was indebted to the plaintiff $4,290.94, with interest 
at eight per cent from January 24th, 1883, is erroneous in 
this, that it is based upon the accounts rendered by the 
defendant, and which the auditor finds to be conclusive, 
and not upon a calculation showing what amount, if any- 
thing, was actually due by the defendant on the 24th day 
of January, 1883. [‘* Approved ” entered on the margin. ] 

(8.) Because the finding of the auditor that the balance 
due the estate of Mrs. Renfroe on the 16th of April, 1883, 
is erroneous in this: 

1st. That the said balance is arrived at by the auditor 
charging this defendant both with all the interest actually 
made by him in loaning out the money in his hands, which 
interest amounts to $360.04, and also by charging this de- 
fendant with interest on the money in his hands during 
the time he was so loaning out said money and making 
said interest, to-wit, with the amount of $180.98, interest, 
and by charging this defendant with interest on said 
$180.98 from November 19, 1872, to April 16, 1883, to-wit, 
$131.95, making in all the sum of $312.93, which is ille- 
gally charged as interest against this defendant and for 
which he is entitled to a credit or deduction in said report. 
[“ Disapproved” entered on the margin. ] 

2nd. Because the said balance is arrived at by also refus- 
ing to credit this defendant with the sum of $200.00, money 
sent to Macon, as appears in the set-off, and which was 
actually sent on January 18th, 1873, which amount this 
defendant says should be credited to him as of that date, with 
interest thereon from January 18, 1873, to April 16, 1883, 
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to-wit, $157, and making $357, and which should have been 
credited to this defendant; and after giving to this defend- 
ant credit for said two sums, to-wit, $369.98 and $357, so 
making $726.98, the auditor should have found that the 
plaintiff was indebted to the defendant on said 16th of 
April, 1883, in the sum of $675.40. [‘‘Approved ” entered 
on margin. ] 

Counsel for plaintiff demurred to these exceptions as 
coming too late ; because they were not classified with ex- 
ceptions of law and fact; because they were too vague and 
general; and because they were merely cumulative of ex- 
ceptions formerly filed. The court overruled the demur- 
rer and refused to strike the exceptions, except the first, 
fifth and first clause of eighth, “to which ruling and de- 
cision plaintiff duly excepted.” 

Defendant offered no evidence. Plaintiff offered in evi- 
dence both reports of the auditor. The court ruled out 
the first report, ‘to which ruling and decision the plaintiff 
duly excepted.” 

Plaintiff offered in evidence the second report of the 
auditor and the plaintiff's evidence. The evidence closed, 
and plaintiff proposed to take a verdict for $4,290.94, with 
interest from January 24, 1883, which the auditor stated in 
his second report he still found due the plaintiff, as stated 
in his first report. The court ruled out that portion of the 
second report as based on an erroneous calculation which 
had been ruled, and ordered a verdict taken for the plain- 
tiff for $111.57, with interest and costs, as being the 
amount found by the auditor in his second report and not 
excepted to, “to which ruling and decision plaintiff duly 
excepted.” 

Plaintiff asked to sybmit the papers to the jury under 
the charge of the court. The court ruled that he would 
not charge the jury at all, and stated to counsel that they 
could take a verdict for $111.57, with interest and costs, 
that being the amount found by the auditor in his second 
report and not excepted to, “to which ruling and decision 
plaintiff duly excepted.” 
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A verdict and judgment were taken for the amount just 
stated. Plaintiff filed a bill of exceptions, and assigned 
the following as errors: 

(1.) The reference of the case to an auditor. 

(2.) The second reference of the case to the auditor. 

(3.) The allowing of the substituted exceptions on the 
part of the defendant. 

(4.) The overruling of the demurrer and motion to strike 
the substituted exceptions, except as stated above. 

(5.) Holding and trying the case under the act of 1885, 
in regard to proceedings before an auditor, and holding 
that act to be applicable to the case. 

(6.) Ruling out the first report, as based on erroneous 
calculations. 

(7.) Refusing to allow a verdict to be taken for 
$4,290.94, with interest from January 24th, 1883, and or- 
dering a verdict for $111.54, with interest and costs for the 
plaintiff, “to which ruling and decision plaintiff excepted.” 

The plaintiff died pending the litigation, and her exec- 
utor, R. B. Trippe, was made a party in her stead. 


R. B. Trippe; A. A. Dozier, for plaintiff in error. 
Preasopy & Brannon; Smitu & RusseEx1, for defendant. 


Jackson, Chief Justice. 


From the report of this case at the head of this opinion, 
it is manifest that the justice of the case, under the law ap- 
plied to the facts, has not been reached, and that the sev- 
eral exceptions and assignments of error are sufficiently 
specified to authorize a ruling on the vital point involved, 
though no motion for a new trial was made below. 

It will be seen that, though from an account stated in 
1880, as wellas from various letters of defendant to plain- 
tiff’s testatrix, the rate of interest agreed upon and calcu- 
lated between the parties up to 1880 was twelve per 
cent., the verdict directed by the court allows interest only 
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at seven per cent. for that time; that no plea of usury was 
before the auditor or the court, and none appears to have 
been filed or considered and passed upon; and therefore 
such direction and refusal to allow the interest at twelve 
per cent. up to the date of the account stated, are clear 
error. 

We think that the basis upon which the auditor made 
his calculation in his first report is correct. The account 
rendered in 18£0 is the time from which the calculation 
should be made, and the sum reached as due by that re- 
port as made first by the auditor is the true indebtedness 
of the defendant to the estate of Mrs. Renfroe. If any 
clear and palpable mistake had been made in that account 
as stated, any omission of items clearly and satisfactorily 
proved, to the same extent and with the same certainty that 
courts of equity require in order to correct mistakes in 
their forum, then equity would correct them here, and 
under our statute, courts of law would do the same thing; 
but in the absence of pleadings to that effect, and of clear 
proof to the auditor of such mistake, or to the jury on 
exceptions to the auditor’s report, that account stated must 
stand. Certainly when the rate of interest was fixed and 
solemnly recognized by the agent for the use of the prin- 
cipal’s money at twelve per cent., and her account stated 
to that effect with and by him, then to change it to seven 
per cent. with no plea or proof of usury or of facts bring- 
ing the case within the laws against usury, is not to correct 
a mistake in the legal or equitable sense of a proceeding 
therefor. The auditor was right not to consider the same 
under the pleadings and facts before him. 

In a word, the direction of the court to the jury to re- 
turn the verdict based upon the seven per cent calculation 
from the time the fund was first received by the defend- 
ant, in our judgment, was error, and a new trial is awarded 
on that ground. We see no other material error not in- 
cluded in this point. 

Judgment reversed. 
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- In an action for damages on account of a personal injury, it is 
doubtful whether it was admissible to prove statements of the 
plaintiff, made some months after the accident, to show that he 
threatened that, if he did not get better, he would take his life, 
and that he contemplated suicide. But where the admissibility of 
evidence is doubtful, the rule in this state is to admit it, under 
proper instructions to the jury to consider its douptful competency 
as a circumstance bearing upon its credibility in estimating the 
effect to be given to it. 

. The charge excepted to in relation to the negligence of the defend- 

ant, as an abstract proposition, was accurate and correct, and when 
taken in connection with the other instructions given to the jury, 
fairly submits the rule which would acquit the defendant of lia- 
bility, namely, its freedom from negligence in the transaction, the 
want of ordinary care on the part of the plaintiff, by the exercise 
of which he could have avoided the consequences to himself, and 
the rule as to the measure of damages in cases of contributory 
negligence. 
In an action against a railroad for damageson account of a personal 
injury, where the negligence of the defendant, if there was any 
at all, seems to have been but slight, and that of the plaintiff ap- 
pears to have been greater, a verdict in favor of the plaintiff for 
$10,000 is not only flagrantly extravagant, but so excessive as to 
disclose cither bias in his favor or prejudice against the defendant, 
or that the jury wholly mistook and misapprehended the instruc- 
tions given to them by the court, and a new trial is required. 

(a.) A party who makes an arrangement to be carried on a freight 
car impliedly agrees to accept and be satisfied with such accom- 
modations, as regards carriages and seats, and places of entering 
and leaving the carriages, as may be found in the usual course of 
the business. If the cars, at the time of agreeing to his passage 
and taking his seat, are at a freight depot, he should be satisfied 
with such means of entering them as are provided for the loading - 
of freight. If the cars are, at the time, standing on a part of the 
track, where there is no provision for landing or receiving either 
goods or passengers, he should be satisfied with such means and: 
facilities as may casually be within hisreach. Thecompany is not 
bound in either case to make landings or any provision whatever for: 
the reception or discharge of passengers where none are expécted. 
to be. 

(b.) No opinion is expressed as to the facts of the case. 


June 1, 1886. 


v 76-14 
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Evidence. Railroads. Damages. Negligence. Ver- 


dict. Before Judge Harpen. City Court of Savannah. 
July Term, 1885. 


Reported in the decision. 
Lawton & CunnineHay, for plaintiff in error. 
J. R. Saussy, for defendant. 


Hatt, Justice. 


The plaintiff recovered of the defendant ten thousand 
dollars damages, resulting, as he alleges, from an injury 
which was occasioned by the negligent conduct of its 
agent in conducting him from the freight depot of the 
company in Savannah to its passenger depot, whence he 
had access to the street, where he could obtain a convey- 
ance to his lodgings. The court overruled a motion fora 
new trial made by the defendant upon the following 
grounds: 

(1.) Because the verdict of the jury is contrary to law. 

(2.) Because the verdict of the jury is contrary to the 
evidence. 

(3.) Because the verdict of the jury is against the weight 
of evidence. 

(4.) Because the verdict is excessive. 

(5.) Because the court erred in charging the jury as 
follows: ‘“‘ Now, wasthe defendant negligent or not in this 
case? If the defendant was not negligent; if the defend- 
ant used all reasonable care and diligence in taking care 
of him ; if all reasonable and proper care was used on the 
part of its emp!oyés tosee that he got from the place where 
he was put out into the city, then the defendant would 
not be guilty of negligence—would not be liable; but if it 
did not, then it would be liable.” 

(6.) Because the court erred in admitting in evidence, 
over the objection of defendant, the following testimony 
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of one of the witnesses: ‘“ Indeed, he threatened that if he 
did not get better, he would take his life ; he contemplated 
suicide,”"—The said statements referring {o statements 
made by the plaintiff to the witness, and said staterrents be- 
ing no part of the ves geste, and made months after the ac- 
cident referred to. 

To the overruling of this motion, the defendant excepted, 
and these exceptions make the questions on which we are 
to pass: 

1. At most, the competency of the evidence excepted to 
in the sixth ground of the motion was doubtful, but while 
this may be so, that is not sufficient uf itself, as has been 
frequently decided, to exclude it from the consideration of 
the jury. This fact goes rather to its weight than its ad- 
missibility, and the jury should have been instructed to 
consider its doubtful competency as a circumstance bear- 
ing upon its credibility in estimating the effect to be given 
to it. Had the plaintiff's declarations been made in de- 
scribing his sufferings to a person other than a physician, 
with whom he was consulting at the time, and whose 
treatment of his complaint he was endeavoring to avail 
himself of, there would perhaps have been more doubt, to 
employ the apt and forcible language used by counsel for 
the defendant, of their being “ the baldest hearsay.” 

The general rule, as laid down by writers on evidence, 
is that “the representations by a sick person of the 
nature, symptoms and effects of the malady under which 
he is laboring at the time, are received as original evidence. 
If made to a medical attendant, they are of greater weight 
as evidence; but, made to any other person, they are not 
on that account to be rejected.” 1 Greenleaf’s Ev., §102. 
But this rule, particularly its latter branch, is to be very 
carefully guarded and restricted in its application, espe- 
cially where it is apparent that the declarations constitute 
no part of the res gestz, and may have been made for the 
purpose of promoting some ulterior scheme, as for the pur- 
pose of being used in evidence in a contemplated or pend- 
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ing lawsuit brought to recover damages for the injury 
from which the party insists he is suffering. The rule 
seems by some of the cases to be restricted to “‘ exclama- 
tions of present pain or statements of present symptoms,” 
and “all statements made by the sick person relating to 
past transactions, however closely they may be connected 
with the present sickness, and even (it is heid in most 
states) though stating the cause of the sickness or injury, 
should be rejected, unless the statements are otherwise 
admissible as part of the res gestw.” Cases cited in note 
(b) to §102 of Greenleaf’s Ey. The authorities on this 
point are somewhat confused, and so inharmonious that 
it would be difficult, if not impossible, to connect them. 
In Barber vs. Merriam, 11 Allen (Mass.) R., 322, language 
is used which would seem to imply that the declarations 
were admissible as to past events when made to a physi- 
cian for medical advice. It is said, however, “this is an 
obiter dictum in that case, and the general current of au- 
thority is contrary.” 0. 

In view of the fact that the tendency of our later legis- 
lation is to admit rather than exclude evidence, especially 
in cases where its competency is doubtful, we cannot go 
so far as to say that this testimony should have been re- 
jected; but we hold that, where doubt is cast by the cir- 
cumstances attending the declarations, especially where 
they are made some time after the injury has been done, 
and where it may be probable that they have been made 
with a view to enhance the damages the declarant seeks 
to recover in any suit to be instituted or then pending, 
the jury should be directed to attach little if any weight 
at all to them as evidence. Since the party making the 
statements is a competent witness, there would seem less 
necessity for relying on such testimony, but considering 
the injurious effects that frequently flow from it, and 
speaking only for myself, I sincerely regret that the old 
rule, which excluded interested testimony from the jury, 
should have been abolished. Any good that may have 
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been effected by the changé is more than counterbalanced 
by the facilities which it has afforded unscrupulous suitors 
to commit fraud upon the rights and property of their op- 
ponents, especially if such opponents are more conscien- 
tious in regarding the obligations of their oath to speak 
the truth, the whole truth and nothing but the truth. I 
speak only in a general way, and certainly do not intend 
any particular application of the remark to this more than 
to other cases that have arisen or may hereafter arise; all 
that I mean to assert is, that the tendency of such rules is 
generally hurtful to the highest interests of justice, and is 
promotive of wrong. While the better policy might beto 
reject rather than admit such evidence as that now under 
consideration, still the law is otherwise, and our duty is 
plain; we must follow its mandates, whether we agree 
with its policy or not. 

2. The charge excepted to in the 5th ground of the mo- 
tion, as an abstract proposition, is accurate and correct, and 
when taken in connection with the other instructions given 
to the jury (which come up with and make a part of the 
record), fairly submits the rules which would acquit the 
defendant of liability, viz., its freedom from negligence in 
the transaction, the want of ordinary care upon the part 
of the plaintiff, by the exercise of which he could have 
avoided the consequences to himself, and the rule as to the 
measure of damages in case of contributory negligence. 

3. One thing, however, is apparent to us, that these in- 
structions were not regarded as they should have been by 
the jury trying this case. Upon the undisputed facts, the 
verdict for ten thousand dollars, in a case where the negli- 
gence of the defendant, if there was any at all, seems to 
have been but slight, and that of the plaintiff appears to 
have been greater, is not only flagrantly extravagant, but 
so excessive as to disclose either bias in favor of the plain- 
tiff, or prejudice to the defendant, or (as our charity in- 
clines us to believe), that the jury wholly misstook and 
misapprehended the instructions given to them by the 


court. . 
‘ 
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The plaintiff took passage on the cab attached to the 
defendant’s freight train, and was safely carried from the 
point at which he entered this car to his place of destina 
tion; he makes no complaint that he did not have all the 
accommodation and comfort while on the route that his 
contract entitled him to, or that the cab in which he rode 
was not carried to its usual place of stopping in the freight- 
yard of the defendant at Savannah ; thus far it is conceded 
the contract was faithfully and fully performed, but he in- 
sists that it was the duty of the defendant to afford him 
the means of a safe exit from its freight-yard to the passen- 
ger depot, and that in this respect it was negligent. The 
law regulating the rights of passengers travelling on such 
trains, and the liabilities of railroad companies for a fail- 
ure to accord them these rights, is nowhere, so far as we 
have been able to ascertain, more definitely and clearly 
laid down than in Murch vs. Concord R. R. Corporation, 
29 New Hampshire R., 9, 42, quoted in Thompson’s Carriers 
of Passengers, 235, in which the court says: 

“The party who makes an arrangement to be carried 
on a baggage wagon or a freight car impliedly agrees to 
accept and be satisfied with such accommodations, as re- 
gards carriages and seats, and places of entering and leav- 
ing the carriages, as may be found in the usual course of 
the business. If the cars, at the time of his agreeing for 
his passage and taking his seat, are at a merchandise depot, 
he is to be satisfied with such means of entering the cars 
as are provided for rolling in the cask or box on which he is 
to be contented to take his seat, if nothing better offers. If 
the cars are at the time standing upon a part of the track 
where there is no provision for landing or receiving erther 
goods or passengers, he is to be satisfied with such means 
and facilities as may casually be within his reach. The 
company, considered as owners of the road or as carriers, 
are not in either case bound to make landings, or any pro- 
vision whatever. for the reception or discharge of passengers, 
where none are expected to be. The duties anJ obliga. 
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tions of parties are to be construed reasonably with refer- 
ence to the nature of their business. . . . . It would 
be of mischievous consequence to adopt a rule which 
would deprive the railroad companies of the power to 
accommodate those whose occupations compel them to use 
these undesirable modes of conveyance,” (The italics are 
ours.) 

When the cab had been stopped at its usual place in 
the yard, and before the defendant had been landed, it 
was discovered that the conductor had gone off and left 
the train, carrying with him his lantern, and that he had 
neglected to provide a light for the plaintiff to get from 
the cars or from thefyard to the depot; and this is the sole 
negligence attributable to the defendant and from which 
it is alleged the injury, which is the subject of this suit, re- 
sulted. To thisit is replied, that he alighted safely to the 
yard and was provided with a train hand, in place of the 
conductor, who took charge of and carried his luggage, and 
who undertook to act as his guide and see him safely to 
the depot ; that he was directed to follow this guide, who 
was familiar with the locality ; that instead of doing this, 
and without complaining of any obstacles to his locomo- 
tion, or asking the assistance or direction of the guide, who 
was a short distance ahead of him, and could have been 
easily consulted, he undertook to seek for himself an easier 
and less obstructed way than that on which he was walk- 
ing; that the night was very dark; that he wandered off 
from the track on which he was walking some distance, and 
in so doing, he encountered a wall erected on the outer 
edge of the yard over an arch through which the public 
road or street from one part of the locality to another 
passed, that: this wall was elevated some two feet above 
the traek, was broad and smooth on the top, and from it 
he fell, a distance of ten feet, to the road belaw. That he 
was greatly shocked by the fall, and deprived of the power 
of locomotion, is not dénied, but there is no evidence that 
he was otherwise injured; nu bones were broken, no joints 





216 SUPREME COURT OF GEORGIA. 
The Central Railroad vs. Smith. 


were dislocated, no bruises were visible, there was not 
even an abrasion of the skin, He contends, however, that 
his nervous system was so affected by this fall as ta occa- 
sion him intense suffering ; that in consequence of it one 
of his testicles perished away ; that it grew smaller all the 
time, and he considered it entirely lost ; that in connection 
with it he suffered from involuntary seminal discharges, 
which were a constant drain upon his vital energies, occa- 
sioning great debility and rendering it impossible for him 
to pursue his accustomed avocation with his usual effi- 
ciency; that these injuries which resulted from this fall 
were permanent in their character and were incurable. 
In reply to this, the defendant contends that it showed that 
these effects to his nervous system were not solely at- 
tributable to his fall; that he had previously contracted 
the venereal disease in the form of gonorrhea; that his 
other testicle had been swollen and enlarged from this 
disease; and that it may have occasioned the derangement 
to his nervous system, which he attributed to the fall; 
that it at least contributed to the damage with which he 
sought to make it chargeable. He asserted that at the 
time of this injury, he was cured of this disease ; but, on the 
‘other hand,it was shown from his own confessions that he 
had made use of an instrument called Allen’s “ bougie,” 
for the purpose of removing from his urethra the obstruc- 
tions which it had caused ; that instead of remedying this 
difficulty, the use of the instrument had aggravated it, and 
he avowed his purpose of bringing suit against its proprie- 
tors for the injury it had occasioned ; that soon after he fell 
from the wall, he abandoned this purpose and avowed his 
determination to prosecute this action against the Central 
Railroad Company. A careful examination of this record 
leads to the conciusion that the foregoing is an accurate 
statement of the material facts deducible from the evi- 
dence had on the trial. 

While, as a general rule, we will not interfere with the 
discretion of the lower court in granting or refusing a new 
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trial on the ground that the damages found are either in- 
adequate or excessive, any more readily than upon other 
grounds where the testimony is conflicting upon the ques- 
tions involved, yet where it is apparent that the finding is 
so excessive as to lead us “to suspect bias or prejudice 
from such excess” (Code, §3067), or to “justify the infer- 
ence” on our part that the verdict was the result “ of 
gross mistake or undue bias” (Zd., §2947; Savannah, Flor- 
ida & Western Railway vs. Harper and wife, 70 Ga. 
122 et seq.), we will not hesitate to interpose and control 
the discretion where it has been improperly exercised, as 
we think it was in this case, in denying the defendant an- 
other hearing. On one point in this case, there was no 
conflict of evidence, or at least none such as was apparent, 
and that was on the question of contributory negligence. 
The most that can be said in favor of this plaintiff is that 
the negligence complained of is attributable to both par- 
ties. There was certainly much more on his part than 
there was on the part of the defendant, and if entitled to 
recover damages at all, his recovery should have been 
diminished, not only in proportion to the amount of de- 
fault attributable to him in going from the freight-yard to 
the depot, but also to the extent to which his injuries may 
have been occasioned by the previous disease contracted 
by his lascivious intercourse with abandoned women and 
his own unskillful treatment of that disease, Had this 
verdict been rendered in view of these considerations, its 
amount must, upon any fair computation aa‘ apportion- 
ment, have been greatly less than that returned. Code, 
§3034, and citations. See particularly Georgia Railroad 
vs. Neely, 56 Ga., 540, 543, 544, wrere this subject of 
contributory negligence, with the rule for apportioning 
damages in such cases, is ably treated by Bleckley, J., and 
from which it follows that this court should feel author- 
ized to control the discretion of the inferior court. 

To guard against misapprehension, we desire to be un- 
derstood as expressing no opinion whatever upon the other 
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questions arising in this case. We do not undertake to 
determine whether or not the defendant was in the exer- 
cise of all ordinary and reasonable care and diligence, or 
whether the plaintiff, in any measure, either expressly or 
impliedly by his conduct, consented to the injury done, 
or whether it was caused solely by his own negligence, or 
whether, by the exercise of ordinary care, he could have 
avoided the consequences to himself, although they might 
have been caused by the defendant’s negligence, or 
whether it was caused by disease contracted by his own 
reprehensible indulgence and illicit intercouse with lewd 
women, or by his fall from the wall on the edge of defend- 
ant’s freight-yard, or to what extent each of these causes 
contributed to his injury. These are all questions for the 
jury, and with proper instructions from the court should 
be pussed on by them without bias to one party or preju 
dice against the other. As the case is to be tried again, 
it would be improper to influence the finding or its extent 
for or against either of the parties by any such expression 
of opinion on our part. . 
Judgment reversed. 


Harrison e¢ al., executors, vs. Powrrs, and vice versa. 


[These cases were argued at the last term, and the decision reserved.] 


1. If drafts were accepted and delivered on Sunday, they were void 
between the parties, but if they were falsely dated as of another 
day, and came into the hands of an innocent hoider, who took 
them for value without notice, and in the due course of trade, the 
acceptor was estopped from setting up that defence in a suit 
against him by such holder. But if the contract of purchase was 
on Sunday, then it was not in the due course of trade, and the 
holder would not be protected. 

(a.) The acceptances sued on in this case were dated on Saturday, 
and the evidence in this record fails to show either that the holder 
was present at their execution, or that he knew they were executed 
on Sunday, or that they assigned to him and that he became their 
owner on that day, 
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(b.) The charge contained in the fourth ground of the motion for new 
‘trial was Iterally correct, as far as it went. 

(c.) The charge contained in the fifth ground of the motion, while 
substantially correct, would have been more accurate, after in- 
structing the jury that, if the transfer of the papers sued on was 
not finally completed on the Sabbath day, but was afterwards con- 
summated on another day, then it would, for all purposes, be 
valid, and the piaintiff would be entitled to recover, if the court 
had omitted the latter clause of the charge, namely, ‘‘ unless some 
other goud defence was established by the evidence, under the 
law, as the court wili expiain.” In the connection in which it 
occurred, this charge was not sufficiently explicit or guarded. 

. The evidence in this record fails to show that the defendant paid 
the firm from whom he bought goods, or their assignees in bank- 
ruptcy, or the holder of the draft, for the goods purchas.d, and 
for which the acceptances sued on were made. 

.) it appears that the assignees, under an order of the court, had a 
settiement with the holder of the draft for the effects traced to his 
nands, including these papers; that in such settlement he was 
allowed to retain these papers, and upon accounting for other 
effects that had come into his hands, to which the assignees were 
entitled, he was discharged from all suits seeking to render him 
liable on account of his dealings with the bankrupts, it being pro- 
vided that he might retain ‘‘ any collaterals which he might hive 

- uncollected, until he collects his full unsettled balance ’’ due from 
the bankrupts to him, after satisfying claims that he proved 
against them in the bankruptcourt. It was coneeded that neither 
the holder nor the acceptor could settle with the assignees unless 
the other settied with them, and it was not denied that the ac- 
ceptor ‘was cognizant of all that transpired in relation to this set- 
tiement, and it does not appear that he objected or set up any 
opposition to it until long after its const umation: 

Held, that when this arrangement was completed, the jurisdiction of 
the bankrupt court over the subject was at an end, and the parties, 
in relation to the paper, occupied the same position as they would 
have done had it never been administered or disposed of in that 
court. 

(b.) If the jury found that the holder was a bona fide holder of these 
acceptances, then this law should have been given them in charge, 
as applicable to. these particular issues, instead of the charge 
givén, as excepted to in the tenth, eleventh and twelfth grounds 
of the motion for new trial. 

(c.) It is immaterial what was the motive of the defendant in making 
the arrangement for a settlement of the matters in bankruptcy, or 
what induced him to submit to tlie judgment then rendered, unless 
he was misled by the fraudulent representations or practices of a 
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party thereby benefited, or unless he was so situated as that, by 
the exercise of diligence, he could not have obtained accurate 
knowledge of the facts which, in its absence, influenced him to act. 
. Testimony to the effect that the holder of the paper sued on was 
the uncle of one of the bankrupt firm from whom he obtained it, 
wes admissible, as tending to show fraud in the dealings between 
the holder and the firm. 
The allowing of the re-introduction of a witness after both sides 
had closed their case, and after some argument and the intervention 
of a night, was a matter of discretion with which this court will 
‘not interfere, unless it is made manifest that the party objecting 
suffered serious detriment therefrom. 

(a.) The evidence rejected, as complained of in the ninth ground of 
the motion for a new trial, should have been admitted, both as 
tending to corroborate a witness for the plaintiff whose testimony 
had been attacked, and also as bearing upon the question on what 
day the holder became the owner of the acceptances. 

5. One who is a party to the record, when offered to testify in his own 
favor with respect to the contract or cause of action in issue or on 
trial, is incompetent, if the other party thereto is dead. 

6. The pursuit of one’s ordinary avocations on Sunday is an indictable 
offence, and a party is not bound to testify to such facts against 
himself; nor should he be subjected toinjury for availing himself 
of the privilege of refusing to answer questions which might have 
a tendency either to criminate him or subject him to penalty. 

(a.) The other depositions relating to bankruptcy were irrelevant 
to any issues made by the pleadings as they then stood, and if ad- 
missible under any circumstances, their rejection worked no in- 
jury, as the date of the dealings in bankruptcy was admitted. 
June 1, 1886. 


Contracts. Sunday. Charge of Court. Bankruptcy 
Evidence. Practice in Superior Court. Witness. Crim- 
inal Law. Constitutional Law. Before Judge Hammonp. 
Fulton Superior Court. March Term, 1885. 


J. M. Ball brought suit, March 14th, 1876, against Henry 
R. Powers, in Fulton superior court, on two acceptances, 
each for $5,000, dated November 27th, 1875, drawn by 
West, Edwards & Co. on Henry R. Powers and accepted | 
by him, payable sixty and ninety days after date, and en- 
dorsed by Shelton Edwards and West, Edwards & Co. 

J. M. Ball having died, Z. D. Harrison and IE. P. Miller, 
his executors, were made parties plaintiff. 
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Defendant filed the following pleas: 

1st. General issue. Filed September 16th, 1876. 

2nd. That the bill of exchange sued on was drawn by 
West, Edwards & Co. in the business or work of their 
ordinary calling, and not in pursuance of works of neces- 
sity or. charity, on the Sabbath day, and that the bill was 
presented and accepted on the same Sabbath day that it 
was drawn, and that said bill of exchange was transferred 
by one of the partners of the said firm of West, Edwards 
& Co. to the said James M. Ball, in pursuance of the or- 
dinary calling or business of the said West, Edwards & 
Co. on the same Sabbath that the said bill of exchange was 
executed, as above stated, and that said transfer was not a 
work of necessity or of charity. Defendant says that the 
bill of exchange and the transfer thereof to plaintiff are 
void. Filed November 29th, 1876. 

3rd. That the drafts sued on are the property of G. T. 
Dodd and J.C. Francis, as assignees of West, Edwards & 
Co., and that defendant paid off said notes to said Dodd and 
Francis on May 24th, 1876, or about thattime. Filed May 
15th, 1878 

4th. That the two bills of exchange were drawn on Sun- 
day, November 28, 1875, in part payment for goods bought 
by defendant of West, Edwards & Company a short time 
before, and were by West, Edwards & Company trans- 
ferred to plaintiff on the same Sunday in settlement of a 
debt due plaintiff by West, Edwards & Company; that 
a few days after they were accepted, West, Edwards 
& Company were, on their own petition, adjudged bank- 
rupts, and G. T. Dodd and J. ©. Francis were made 
their assignees; that said assignees claimed that defend- 
ant owed them the value of said goods and filed a bill in 
Fuiton superior court to compel defendant to turn over to 
a receiver of the court all goods purchased by him from 
West, Edwards & Company. and also to pay the receiver 
the proceeds of all such goods as had been sold, and a re- 
ceiver was appointed for said purpose, who seized all of 
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said goods remaining unsold, but defendant refused to pay 
over to said receiver the proceeds of the goods sold, and a 
rule nist issued against defendant to show cause why he 
should not be attached, that defendant employed able 
counsel to defend him, etc.; that on a preliminary hearing 
his answer was adjudged insufficient, and a verbal order 
given to attach him for contempt; that he procured fur- 
ther time, on giving bend in the sum of $10,000 for his 
appearance, to make further answer, but on informing his 
counsel of the facts above stated in regard to said bills of 
exchange, he was advised they were void and it was hisduty 
to settle the claims of said assignees. Plaintiff, Ball, told 
defendant that he, Ball, had made a settlement with the 
assignees and defendant would have to settle with them. 
Defendant thereupon madea full and complete settlement 
with them, paying them about $11,000 in cash and goods 
for the same goods for which the bills of exchange sued on 
were given. 

That Ball was an uncle of Edwards, one of said firm of 
West, Edwards & Company, and the managing partner of 
the financial affairs of the firm, and was on intimate terms 
with said Edwards: that said firm, on November 28, 1875, 
being insolvent and within two months of their bankruptcy, 
with a view to give a preference to said Ball over their 
other creditors, transferred the said bills of exchange to 
said Ball, and that at said time said Ball had reasonable 
cause to believe that said firm was insolvent, and knew 
said transfer to him was in fraud of the provisions of sec- 
tion 5128 of the United States Revised Statutes, and that 
said bills rightly belonged to said assignees of West, Ed- 
wards & Company and not to Ball. Filed May 13,1878. 

Defendant, on April 1st, 1885, amended his plea, num- 
bered 4 above, and stated that about March 24th, 1876, 
plaintiff compromised and settled certain matters of dis- 
pute mentioned in said original plea between plaintiff and 
the assignees, of which settlement defendant was notified 
by plaintiff on or about April Ist, 1876, and defendant was 
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then directed by Ball to pay the amounts of money sued 
for in this case to said assignees, which he did accordingly. 

It was agreed that A. J. West, of W., E. & Co., was dis- 
charged in bankruptcy July 16,1879; that the other mem- 
bers of the firm had never been discharged, and that the 
assignees of the firm were discharged July 23, 1881. 

On demurrer, part of plea numbered 4 above, from alle- 
gation of Ball’s relationship to Edwards down to the end 
of the plea, was stricken. To this ruling of the court, de- 
fendant excepted, and assigned error thereon. 

The evidence offered on the issues made was, in brief, 
as foliows : 

Plaintiff introduced the acceptances sued on and closed. 

Defendant introduced the following evidence: 

A J. West:—Wasa member of the firm of West, Edwards 
& Co., which was in the wholesale grocery business. Ball 
was a special partner of West & Edwards up to January 
1st, 1875. He was uncle to Edwards. In 1875, he kept 
his office in our store adjoining our office. 

Do not know whether the bills sued on bear the proper 
date. I first saw them November 23th, 1875. Shelton 
Edwards had them, It was Sunday morning, in the office 
of W., E. & Co., and myself, Edwards, Ball and two or 
three others were present. I was sitting at the desk writ- 
ing a letter, and my attention was called by Mr. Edwards 
saying to me that he wanted to settle with Mr. Ball by 
transferring Mr. Powers’s notes and others to Ball instead 
of ours, and Mr. Ball said he preferred to receive them 
from my hands, and I handed them to him, Ball, taking a 
memorandum of the papers, and I asked him if that made 
us “even,” and he said it did. I gave him Powers’s notes 
and others and took up notes that he held against the firm. 
Those notes he gave to me. I was sitting at the desk 
and took up a pen and was about cancelling them, 
when Edwards said, “No; don’t do that,” and I took 
them and placed them in a drawer of the desk. These 
notes were placed in a drawer of this desk, and when 
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the firm went into bankruptcy, it was carried to Judge 
Lochrane’s office up stairs; this drawer slipped out and 
these notes fell out, and that is the last I saw of them. 
That was after the bankruptcy. I Knew this wasa full and 
final settlement with Colonel Ball, because I took a mem- 
orandum and knew the amounts, and it was understood 
and accepted as full and final. Had no other transaction 
with Ball from that time until the bankruptcy. Edwards 
left that day for Savannah at half-past one o’clock. He 
returned on the following Tuesday. Do not know who he 
brought back with him. I heard Colonel Ball say he had 
settled with the assignees. Hetoldm:2so, I donot know 
as these notes were mentioned. He met me; there was 
an effort being made to settle all these matters, and he 
told me that he had settled with the assignees, and he sup- 
posed they could bring Mr. Powers to a settlement. 

That was some time in February or March, 1876, after 
the assignees were appointed. Do not know how long 
after. Think it was after the failure of the effort to get a 
composition in bankruptcy. Don’t remember how long 
after. It was in the spring, not far, I think, from the 1st 
of April. Powers was not present. The notes were not 
mentioned, but Ball said he had settled the Powers matter 
with the assignees. 

I was examined by interrogatories in this case before, on 
November 10th, 1877. Said nothing about this then. No 
question was asked about it by the counsel, and I did not 
volunteer any information. 

E. P. Howell:—I do not know where the answer to the 
bill filed by the assignees against Henry R. Powers is. 
It is net in my possession. 

Don’t remember that, in the settlement the assignees 
made with Powers, Ball was settled with as between him- 
self and Powers. Ball was no party to it. That is my 
recollection. I was Powers’s attorney. Cannot remember 
that Ball had any attorney there to settle anything. So 
far as I know, he was not settled with at that time. There 
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was a settlement made in which all parties settled, which 
failed. It was not approved by the court, and it failed. 
Powers and myself discussed whether or not those notes 
could be got rid of on account of being a Sunday transac- 
tion, at the time of the last settlement between Ball and 
Powers and the assignees. It was known that these notes 
were outstanding and 1ad to be defended. Don’t remem- 
ber Edwards being at the settlement betwcen Powers 
and the assignees and his being in possession of any bills 
of exchange of Henry Powers. They had so many settle- 
ments, I don’t remember what took place. Edwards was 
with us sometimes, but I don’t remember any one time. 

I can’t state the contents of Powers’s answer to the bill. 
It denied all the charges of fraud made in the bill and set 
forth that the goods were transferred in the course of trade in 
good faith. It wasswornto. It denied all the allegations 
in the bill. Powers’s settlement with the assignees had 
nothing to do with the answer. The answer denied that 
he got as much as was charged by the bill. It set up that 
these notes were in the possession of Ball. The court 
made an order in the case ; whether verbal or written, I do 
not remember. The order was on the bill. There was 
another order, but I don’t remember what it was. It is 
my impression that under that order he was to turn the 
goods over to the receiver, or the money. Q. “Was it done?” 
A. “We settled it.” 

In his answer, Powers set up that these notes were re- 
ceived in good faith by him and transferred to innocent 
parties who had no notice. 

Powers gave some other notes in liquidation of his in- 
debtedness to W., E. & Co. that were transferred to the 
Citizens’ Bank and elsewhere. Powers was ordered to 
turn over the goods, etc., or in default to go to jail. He 
didn’t take the case to the Supreme Court. He concluded 
it was best to settle rather than go to jail. 

P. L. Mynatt :—As attorney in this matter, I hada sud- 
pena duces tecum served on Judge Hopkins to bring into 
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court a paper which was reported to me to be a settlement. 
Tn answer, he appeared in court, and had the paper, which 
he declined to produce, saying it was left in his hands by 
Edwards, his client. Judge Clark required him to pro- 
duce it in court, and it was introduced for Powers on the 
trial of this case. It was a settlement between Francis 
and Dodd and Colonel Ball, and it was written by Judge 
McCay, who was Ball’s counsel. I was representing the 
assignees, and they hada claim against Ball and one against 
Powers, and were trying to make a settlement, but I did 
not see it until it was brought into court under this sub- 
pena. I was absent at the time of the settlement. As 
I remember, it was a settlement, either wholly or in part, 
between Ball and the assignees. I cannot say it included 
these notes, but my recollection is, it gave the assignees 
the right to collect them. The paper produced by Judge 
Hopkins was not copied in the record when this case 
went to the Supreme Court. I discovered this, I think, in 
the argument there. 

A. J. West, recalled:—The indebtedness by West, Ed- 
wards & Co. to Ball, for which these notes of Powers were 
given, was $28,500.00. I never saw the notes of Powers 
any more after they were given Ball. 

Our firm had owed Ball $28,000.00 from eight to twelve 
months. The other $500.00 was gotten, I think, some time 
in the fall. We didn’t pay all the debt with this $10,- 
000.00 of Powers’s acceptances; we gave others. We may 
have given another acceptance of Powers for $4,500.00. 

I did not hear the conversation between Ball and Ed- 
wards at the time of the transfer of these notes sued on. 
Edwards came to me and said he wanted to settle with 
Col. Ball; that he was going to Savannah, and preferred 
to settle that day, and said, here are the Powers notes and 
others, «mounting to our indebtedness and interest, and he 
said that he was going to give them to Col. Ball; and Ball 
said he preferred to receive them from my hands, and I 
handed them to him. There was no reason given for this 
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preference. This was Sunday morning about ten o’clock 
Knew Edwards’s character. Would not believe him on 
hisoath. At the time of the transfer of these notes to Col.: 
Ball, he was engaged in loaning money and shaving notes 
and taking collaterals. He dealt in negotiable papers. 

Reuben Arnold, F. A. Arnold and G. T. Dodd swore 
that, from some knowledge of the character of Edwards: 
they would not believe him on-his oath. 

Depositions of Ball, dated September 30, 1876 :—I am 
plaintiff in this case. Of Powers’s bills or notes I have the 
two sued on. Witness declined to answer further. 

The bill of G. T, Dodd and J. C. Francis, assignees of West, 
Edwards & Co. vs. Powers, was introduced by defendant. 
It alleges that in the latter part of November, 1875, West 
Edwards & Co. fraudulently conveyed to Powers a large 
quantity of goods, bill of particulars attached. Powers 
admitted, in the presence of witnesses, to complainants 
that he took many of the goods from the store of West, 
Edwards & Co. without invoice, etc. Goods were staple 
goods, easily convertible into cash. He has as much 
as $12,000.00 in money of the proceeds. This allega- 
tion is made on the faith of statements of defendant to 
complainants and others, that he had this much and was 
ready to pay it to complainants, or to the holders of 
the notes he gave for the purchase money, according as 
he found that in making payments to one he would not 
have to pay it to the other; that the notes given for the 
goods are now held by innocent purchasers. Asserts title 
tothe goods. Prays for injunction and receiver, etc. Bill’ 
of particulars was attached for goods amounting to $24,-- 
706.23. 

This bill was filed in office March —, 1876. Service,,- 
March 21, 1876. 

On the bill is an order dated March 18, 1876, by Judge 
Underwood appointing Hubbard temporary receiver, and 
ordering that he be put in possession, and that defendant 
deliver goods, etc., to him, ete. 
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A petition of assignees for attachment against Powers in 
Fulton superior court was introduced, alleging the appoint- 
ment of Hubbard; that demand was made on Powers for 
the money and goods in his hands, as ordered hy the court, 
and that Powers refused to turn over the money or any 
part of it, making vague and unsatisfactory responses, etc. 
Therefore, attachment for contempt was prayed. Sworn 
to March 21, 1876. On this an order was taken, requiring 
Powers to show cause, on March 24, 1876, why he should 
not be held in contempt, ete. 

Schedules in bankruptcy of West, Edwards & Co., filed 
in office December 9, 1875, were introduced, and also the 
adjudication in bankruptcy of West, Edwards & Company, 
December 9, 1875. 

Deed of assignment in bankruptcy of W., E. & Co. to 
Green T. Dodd and J.C. Francis, assignees, dated Feb- 
ruary 21, 1876, was introduced. 

Settlement made with Powers by the assignees: That 
the bill of the assignees against Powers is to be dismissed ; 
that defendant gives up all claim of title to the goods in 
the hands of the receiver, and pays the assignees sixty-five 
hundred dollars in cash and costs of suit, defendant to have 
a receipt in full of complainants’ claims against him. 
Dated May 4, 1876. 

Also a receipt to Powers by the assignees for sixty-five 
hundred dollars and a conveyance of the goods, in accord- 
ance with above agreement. 

Order as to paper in hands of Jno. L. Hopkins, Esq., re- 
citing that Judge Hopkins had been served with subpeena, 
and had brought into court a paper placed in his posses- 
sion by his client, Shelton Edwards, signed by J. C. Fran- 
cis, G. T. Dodd, and James M. Ball, by H. K. McCay, and 
dated March 24, 1876, and declined to produce said paper 
on account of the manner in which it was placed in his 
possession. It required that the paper be delivered to de- 
fendant, to be used as evidence, and after being so used, 
that it be returned to said Hopkins. 
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Jesse Carroll, sworn for plaintiffs: —Was book-keeper 
for W., E. & Co. in October, 1875. I don’t rememker 
whether I was present at their store on Sunday, Novem- 
ber 28, 1875. Do not remember any paper of Powers be- 
ing offered to Ball as a payment, collateral security, or any- 
thing of that sort. W., E. & Co. owed Ball at that time 
$28,500.00. He discounted their paper and they left col- 
laterals with him just as with abank. When their paper 
became due, Colonel Ball let them have it, and they would 
collect it. When they took up paper, the understanding 
was they were to have more collaterals. 

Sheltun Edwards, by interrogatories, for plaintiffs:—The 
firm of West, Edwards & Co. was composed of A. J. West, 
Shelton Edwards and Benj. W. Briscoe. Henry R. Pow- 
ers accepted the papers sued on fcr groceries sold, and 
they were assigned to Ball as collateral security for bor- 
rowed money. This assignment was consummated Mon- 
day, December 6, 1675. There was a proposition to trans- 
fer before its actual consummation, and on Sunday, Novem- 
ber 28, 1875. Ball did not acquire title when negotiations 
began. He did afterwards, on December 6, 1875. When 
the negutiations for this transfer began, A. J. West, 
Jesse Carroll, J. M. Ball and myself were present. It 
was in the public office of West, Edwards & Co. The 
amount due by us to Ball was $28,500, for which he 
held collaterals given him from time to time, as each 
loan was made to West, Edwards & Co. Said collat- 
erals had been entrusted, at my request, to W., E. & 
Co.’s receipt, to be returned, or substituted by other 
collaterals. Said collaterals were received from Ball 
during the latter part of the months of Octcber and No- 
vember, 1875. On Sunday, November 28th, 1875, the 
drafts and notes of Powers for $5,000 each, for sixty and 
ninety days, and others, were tendered by A. J. West to 
J. M. Ball in payment of the borrowed money. After 
talking over the matter, Bail was undecided abcut receiv- 
ing the same, and requested a delay of a few days to de- 
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termine the matter, as he was more inclined to take them 
as collateral security, substituted for the others then in 
our hands, and I granted the time requested. During 
this conference, Mr. West was occupying a desk at some 
distance from us engaged in writing, and suddenly appeared 
at the desk where myself and Ball were talking, and where 
all the papers referred to were lying, aud at that time 
took up his pen and made a move to cancel the notes of 
West, E. & Co. for the borrowed money, $28,500. Observ- 
ing the same, I called him to stop, and told him that Ball 
had asked the privilege of delaying this matter for a few 
days. I then took all the notes and collaterals, including 
Powers’s for $10,000, and enclosed them in an envelope, and 
marked Ball’s name on it, and placed it in a private drawer 
in a desk in the office of W., E. & Co. After a few days, 
I took the package and handed it to Ball, with the under- 
standing that the drafts of Powers and others should be 
received by him as collateral security substituted in the 
place of the collaterals withdrawn. This delivery was 
made Monday, December 6th, 1875, W., E. & Co. having 
failed on Saturday, December 4. No part of this bor- 
rowed money had been paid up to that time. I did 
tell Powers that Ball had settled with the assignees, 
and he made a fair and honorable settlement with them, 
and the same can be substantiated by the honorable 
judge of your present court, Mr. George Hillyer, John L. 
Hopkins and Judge McCay ; and after they had made this 
settlement, the assignees falsified their words and refused 
to have the same confirmed. 

Green T. Dodd, sworn for plaintiffs:—Am one of the 
assignees of West, Edwards & Co. Francis, my associ- 
ate, has been dead about six months. I had charge of 
all the books of the firm. I sold them to a paper man 
for about four dollars. Have not heard of them since, 
I think I signed the papers seeking permission of the 
bankrupt court to settle with Powers and with Ball (ex- 
hibited to him). The settlements were not carried out. 
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Judge Erskine refused to let us make them. My recol- 
lection is, without making a settlement with Powers, we 
could not settle with Ball, and without settling with Ball, 
we could not settle with Powers. I signed the affidavit 
to the bill against Powers, in Fulton superior court. Think 
the other signature is that of Francis. The bill of par- 
ticulars attached came from the books of the concern. 
The statement in the bill that Powers admitted having 
$12,000.00 in money from the proceeds of the goods, etc., 
is, I think, the truth, to the best of my recollection. He 
didn’t want to pay the bills twice. Whatever he paid us 
he wanted to be relieved from paying Ball. 

We had aclaim against Ball for a large amount, per- 
haps $25,000 or $30,000, that he was indebted to W., E. 
& Co. by reason of his taking their goods and notes and 
collaterals, and insisted on its payment. We were in- 
sisting on payment from Ball at the same time that we 
were insisting on payment from Powers. I think we 
sued Ball in the city court in two suits. We were ne- 
gotiating for a settlement with both at the same time. I 
think there was a settlement signed up with Ball at one 
time, after this last case with Hubbard. My recollection 
is that Ball was allowed to prove some $2,000 or $5,000, 
and he came in and got credit for it. Judge Hopkins rep- 
resented him in some way, and I think in that settie- 
ment is where he was allowed to come in and prove his 
claim. I can’t say exactly whether this was after we got 
the $10,000 from Powers. We took the goods Hubbard 
held and sold them, and got altogether, in cash and goods, 
some $10,000 or $11,000 from Powers. 

Powers never asked me for that money to be paid over 
to him, or insisted that we had his money. I remember 
the application for attachment for contempt against. Pow- 
ers, and getting the order to show cause. It was served 
on him. Q, “ Was it not under that order that you set- 
tled with Powers?” <A. “ Well, I think that is about the 
way, sir. I think that is what brought it about.” Pow- 
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ers did not pay us the $12,000 and the goods besides. 
Our estimate was that we got $3,500 or $4,000 in goods. 
The books showing the sales went‘with the other books, 
I can’t state what the order of Judge Underwood was 
under which Powers was about to go to jail, whether it 
was for him to produce all his books, and whether he de- 
clined, I can’t tell whether he made the settlement the 
day he was called on to make the showing or not. 

The settlement with Ball I testified to as being made 
had reference, I believe, tothe rolling-mill store. I think 
that was the one in regard to which he was to be allowed 
to prove his claim. Whether we had another with Ball 
with reference to the Powers matter, I can’t say. 

Question by Col. Mynatt: ‘‘That is not the one that 
Judge McCay drew up and was signed by you and Ball 
and delivered to Judge Hopkins to be kept?” A. “No, 
sir. It may be acopy. Whatever we settled, we had to 
have it approved by Judge Erskine or Black, and that, I 
think, was the rolling-mill store matter.” 

S. B. Hoyt, sworn for plaintiff :—Ball deposited with the 
bank, of which I was president, the acceptances sued on, 
for collection. About the time they fell due, Powers came 
to the bank and said he thought he would decline to pay 
them; that there was a dispute as to their ownership be- 
tween Ball and the assignees: that. he had been advised 
by some attorney not to pay them, as he might have to do 
so twice. The notes were turned over to Ball. Don’t 
think I would believe Edwards on his oath. 

Petition of assignees in bankruptcy for leave to settle 
with Ball, introduced by plaintiffs; Setting out that, as 
assignees, they had a claim against Bali for certain assets 
of the bankrupts, alleged to have illegally gone into his 
hands, partly in form of collaterals to secure a loan by Ball 
of $28,500.00, made long prior to the bankruptcy, and 
partly coming to him through one Thompson, who bought 
out West, Edwards & Co. just before their bankruptcy, 
etc. They claim the right to recover from Ball, which 
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Ball denies. Think they can effect a compromise with 
Ball on the following terms: That he surrender collateral 
in his hands, amounting to about $21,000.00, petitioners 
to proceed to collect it, retaining first $5,000.00, paying 
Ball next $5,000.00 on his debt, remainder to go to as- 
signees. This to be a final settlement of all matters in 
controversy between assignees and Ball. Signed by the 
assignees, 

Referred by Judge Erskine to the register for report and 
recommendation, March 28, 1875. No report thereon. 

Petition of assignees in bankruptcy for leave to settle 
with Powers was introduced by plaintiffs :—Alleges a claim 
against Powers for a large quantity of goods bought by him 
from the bankrupts shortly before their failure. Have 
sued him on it, and seized about $2,500.00 or $3,000.60 
worth of goods, and are now seeking to have him turn over 
other goods and funds, etc. Believe they could get not 
far from $12,000.00 more. Powers disputes their claim, 
and there is likely to be a long litigation. Ask leave to 
settle on the following terms: Powers pays $6.000.(0 in 
cash, and gives two promissory notes for $3,009.00 each, 
one at two and the other at four months, endorsed by W. 
Powers, W. E. Powers and V. R. Tommey, turns over the 
goods seized and in the hands of a receiver, and pays costs. 
Assignees to dismiss their bill against Powers and to give 
him a written indemnity against notes held by Ball and 
others, and Powers to be given a release from liability 
for the goods, etc. Dated March 25th, 1876. 

Sent to Judge Erskine at Savannah, April 13th, 1876. 

Judge Erskine returned it without approval, question- 
ing it being to the interest of the estate to give Powers the 
indemnity, etc., April 15th, 1876. 

Application of assignees to bankrupt court for compro- 
mise of litigation with Middleton, Howell e¢ a/., was intro- 
duced by plaintiffs: —Alleges pendency of bill against these 
parties in United States court for goods claimed by assignees 
to belong to bankrupt estate, etc. That claim is disputed, 
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etc. They ask leave to make a settlement, in brief, as fol- 
lows: The bill to be dismissed or entered settled. Trover 
cases of various parties against E. B. Edwards ez al. for the 
property sought in the bill to be subjected as property 
of the bankrupt’s estate, to be dismissed. The case of J. 
G. Middleton vs. Dodd & Francis and John N. Dunn to be 
dismissed and all right of action or claim of any sort in 
favor of Middleton, J. M. Ball, EK. B. Edwards, Albert 
Howell ¢¢ al. vs. Dunn, individually, or as receiver, and 
against Dodd and Francis, individually and as assignees, are 
to be settled with Ball; that Ball may prove against Ed 
wards his notes endorsed by Edwards for $3,500.00, and may 
prove, of his other claims against the firm, $5,000.00; that 
the proceeding filed in United States court against Ball 
et al., seeking to prevent the disposition of certain prop- 
erty, until the assignee could be appointed, and other re- 
lief, as well as the bill against Howell and Ball e¢ al., be 
dismissed, as above provided; Ball to prove no more of his 
claim against the bankrupts than $5,000.00, retaining any 
collaterals he may have uncollected, until he collects his 
full unsettled balance, relinquishing his claim against Dodd 
and Francis on their attachment, bond, etc., as well as any 
other right of action against them, as assignees, ete. 
Filed in office May 5th, 1881, and approved by Judge 
Erskine May 7th, 1881. — 

The records of two suits in city court of Atlanta by the 
assignees against James M. Ball were introduced by plain- 
tiffs:—One for twenty-six thousand dollars for flour, filed 
May 6th, 1876; one for $4,267.55 for usurious interest, 
filed May 16th, 1876. Both dismissed on defendant’s mo- 
tion, December term, 1877. ' 

Receipts for collaterals given to James M. Ball, and West, 
Edwards & Co., produced from custody of executors of 
James M. Ball, were introduced by plaintiffs :—One dated 
October 16th and 26th, 1875, the other November 20th, 
1875, covering large amounts in notes of various parties, 
amounting to $50,727.34. 
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The jury found the following verdict: “We, the jury, 
find for the defendant on the pleas of settlement and pay- 
ment. April 1st, 1875.” 

Plaintiffs moved for a new trial on the following grounds: 

(1), (2), (8.) Verdict contrary to law and evidence, and 
without evidence to support it. 

(4.) Verdict contrary to following charge: “ The holder 
of commercial paper of the character of those sued on in 
this case is presumed to be such for value, and to have re- 
ceived it before due, and the maker or acceptor is not 
allowed to dispute his title to it, except in case it becomes 
necessary to do so in order to let in some defence ; so that 
if you believe from the evidence that these drafts were 
transferred to Ball by West, Edwards & Co. on the Sab- 
bath day, that, of itself, would not defeat Ball’s right to 
recover on them, or the right of his executor, in whose 
name the case is now proceeding, to recover in this case.” 

(5.) Because the court erred in that portion of his charge 
to the jury which immediately iollows the portion just 
recited, and is as follows: “If they were not transferred 
on the Sabbath day, or if the transfer was not final!y com- 
pleted on that day, and was afterwards completed on 
another day, not the Sabbath, then it would be a valid 
transfer for all purposes, and the plaintiff would be en- 
titled to recover, unless some other good defence is estab- 
lished by the evidence under the law, as the court will ex- 
plain to you.”—Said charge being erroneous, in that, im- 
mediately following the charge set out in the 4th ground, 
it serves to contradict and qualify and does contradict and 
qualify said charge, which said charge is a correct state- 
ment of law. 

(6.) Because the court erred in admitting the testimony 
of A. J. West, to the effect that J. M. Ball was the uncle 
of Shelton Edwards, over plaintiff’s objection, on the 
ground that it was immaterial and irrelevant to the issues 
made. 

(7.) Ground not certified. 
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(8.) Because the court erred in permitting West to be 
re-introduced to show the ordinary calling of Jas. M. Ball, 
after both sides had closed their case, after considerable 
argument and the intervention of a night.—Plaintiff’s 
counsel objecied, and it was not stated by defendant’s coun- 
sel that failure to introduce such testimony sooner was the 
result of accident or oversight or forgetfulness, but because 
he had considered it immaterial. ° 

(9.) Because the court erred in ruling out, when offered 
by plaintiffs’ counsel, the following questions ania answers 
from depositions of A. J. West: 

Q. “ When Edwards went to Savannah, what did he go 
for?” A. “ He said he was going to Savannah to sell flour, 
and he said, if we could settle with Ball, it would convince 
him that we were all right, and that maybe he would help 
us to raise some money in Savannah, where interest was 
cheaper than here. That is what he told me,” ete. 

(10.) Because the court erred in the following charge: 
“Tf you believe from the evidence that the plaintiff, Ball, 
told the defendant, Powers, or had communicated to him 
through another person, that he had settled with the as- 
signees of W., E. & Co., and had transferred the papers 
sued on in this case to them, and that he, Powers, would 
now have to settle with the assignees; and if he did there- 
upon settle with the assignees and paid them in money or 
goods, or both, an amount equal in value to the amount 
then due on these acceptances, and that he did this on the 
faith of this statement of Ball’s to him, then Ball could 
not recover against him in this action, and you would find 
for the defendant on that plea; and this would be true, 
whether Ball had in point of fact made such a settlement 
with the assignees or not.”—Said charge being erroneous; 
(1.) Because there is no evidence on which to base it. (2.) 
Because it fails to present the view urged by plaintiffs that 
there was other indebtedness sought to be collected by 
said assignees from said Powers, largely in excess of the 
amount due on the acceptances in question, either partially 
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or wholly, to make the settlement with the assignees, put 
in evidence by him. (3.) Because said charge should have 
been qualified, so as to state that the defendant would not 
be entirely relieved unless he paid an amount equal in 
value to said acceptances, entirely on the faith of the state- 
ment of Ball tohim. (4.) Because this charge is contrary 
to law, in that defendant could only set up by way of de- 
fense, based on said alleged statement and settlement, 
sich damage as he had sustained by reason of such state- 
ment. (5.) Because said charge is otherwise illegal. 

(11.) Because the court erred in the following charge: 
“ But if Ball did not make such a statement to him, or if 
he did, if Powers was not thereby induced to make the 
settlement with the assignees, but was influenced entirely 
by other considerations, then, if such settlement had not in 
point of fact been made between Ball and the assignees, 
Ball would not thereby be deprived of his right to recover 
on the acceptances sued on.”—Said charge being erroneous 
because: (1.) Evenif Powers was not entirely influenced 
by other considerations to make the alleged settlement, yet 
the effect of such other considerations might be to, at least 
partially, reduce the amount plaintiff would be entitled to 
recover: the true rule being that only to the extent defend- 
ant was damaged by the alleged statement of Ball could 
such statement be available as adefence. (2.) In that 
such charge is otherwise illegal. 

(12.) Because the court erred in the following charge: 
“Tf Ball did make such a statement, but was mistaken 
about it, or it was noi in point of fact true, and Powers, on 
the faith of it, as already explained, paid money or goods, 
or both, to the assignees, of less value than the amount then 
due to these acceptances, then you could only find for the 
plaintiff the difference between the amount then due on 
the acceptances, and the money and goods paid to the 
assignees in the settlement.”—Said charge being erroneous 
because: (1.) To have the effect stated, the alleged pay- 
ment must have been made entirely on the faith of the 
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alleged statement, and not influenced partly or wholly by 
other considerations, the true rule of law being as stated 
in ground 11th above. (2.) There was no evidence on 
which to base said charge. (3.) In that said charge is 
otherwise illegal. 

The motion was overruled, and plaintiffs excepted. 

Defendant: filed a cross-bill of exceptions (having pre- 
viously filed exceptions pendente iite), assigning the fol- 
lowing errors: 

(1.) Error is assigned by defendant on the action of the 
court in striking out the part of the plea mentioned before. 

(2.) In ruling out depositions of James M. Ball set 
out in full in his cross-bill of exceptions. [The testimony 
of Ball was taken before a commissioner. He refused 
to answer nearly all the questions put to him, on the 
ground that they would criminate him. The court refused. 
to permit this to be shown to the jury, and ruled out all 
such questions and refusals to answer. ] 

(3.) In rejecting Powers as a witness. [It is stated 
in the exceptions pendente lite that defendant was offered 
“as a witness to prove that the notes sued on were made 
on Sunday; also to prove the contents of a paper deposited 
with Judge Hopkins, and since lost. The court refused 
all this evidence, and refused to let Henry Powers, the de- 
fendant, testify at all as to anything in the case.”’] 

(4.) In charging that the effect of the transfer on the 
Sabbath could only be to allow defendant to set up other 
defences he might have to the action, etc. 

This is the second verdict for the defendant. The case 
was formerly before the Supreme Court, and is reported in 
62 Ga., 751. 


H. ©. Perpres; N. J. Hammonp, for plaintiffs in error, 
cited: On the question of transfer on Sunday: 30 Mo., 337; 
Edwards on Bills and Notes, §175, note 5; 57 Ga., 180; 
44 Id., 543; this case 62 Jd., 762; 111 U. S., 597; 14 
Mich., 290; 72 Ill., 21; 1 Dan. Neg. Ins., §69; 29 Ga., 5283. 
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Code, §§2785, 2787, 2789: 48 Ga., 192; 37 Id., 66; 4 Ids 
287 ; 22 Jd., 246. 

‘On error in allowing re-introduction ‘of West: BA Cas. 
253, 347, 720; 29 Jd., 528, 529. 

On question of measure of damages, if defendant was 
deceived by Ball’s statement, to his injury: Code, §2571; 
5 Ga., 472; 14 Id., 316; Code, §§2634, 3173, 3174, 2957, 
2958; 20 Ga., 517; 11 Jd., 402; 32 Jd., 173; 44 Id., 237; 
25 Jd., 244; 23 Id., 354. 

On errors alleged in cross- bill: 

Acceptor cannot set up bankruptcy. 1 Parson’s on 
Notes and Bills, p. 821; 1 Dan. Neg. Ins., §§535, 536; 
Bump on Bank’cy, (10 ed.), p. 840; 37 Ind., p. 1. 

Right in- assignee barred and- party holding adversely 
not affected by bankruptcy: Bump on Bank’cy (10 ed:), 


pp. 227, 558, e¢ seg., and authorities cited; 115 U. S., 528, 
348. 


On exclusion of Ball’s depositions: code, §§3854, sub- 
sec. 3, 3870, 8814, 3102; 19 Ga., 464;.40 Jd., 688; 7 Id., 
367 ;.1 Gr. Ey., §451, oe: 548 xa 9 wad notes ; [bid., secs. 
452, 453, 460. 

On aduiee of Powers’s testimony : Code, §3854 and 
authorities cited; 71 Ga., 168. 


P. L. Mynatr; Joun D. Cunnineuam, for defendant, 
cited: Transfer on Sunday a nullity: 62 Ga., 757; 41 Jd., 
449; 57 Jd., 179; 59 Jd., 683; 1 Pars. on Biils,-213 and 
notes. 

On 6th ground: admission of immaterial or irrelevant 
evidence not ground for new trial: 51 Ga., 279. 59 Jd., 
722, cited and distinguished. 

Relation of witness to parties: 6 Ga., 324, 349. 

Authority to pay to the assignees, if they had settled 
with Ball: Code, §2684; 53 Ga., 618; 60 /d., 90. 

‘On re-open‘ng testimony: 30 Ga., 121; 29 Jd., 450, 
453 ; 27 Id., 382, 96, 100; 44 Jd., 645; 69 Jd., 636. 

On bankruptcy and settlement with assignees : 26 Ga. 
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555, 559; 33 Jd., 459° 52 Jd., 129; 60 /d., 623; 55 Jd., 
403 ; 50 Jd., 109. 

On ruling out Ball’s depositions: Code, §§3894, 3900, 
3810, 8813. 1 Whar Ev., §§533, 546,1166; 104 Mass., 234. 

Interrgzatories may be taken at any time pending suit: 
Code, §§2333, 3877, 3479, 3900; 40 Ga, 493. 

Powers was a competent witness: 45 Ga., 511; 58 Jd., 
479, 483. 


Hatt, Justice. 


The questions upon which this case must turn relate to 
the validity of Ball’s title to the papers sued on, and to 
the defendant’s satisfaction of the same by making pay- 
ment thereof either to Ball or to the assignees in bank- 
ruptcy of West, Edwards & Co., from whom the goods 
were purchased, for which the papers were given by defend- 
ant, as it was alleged, on the eve of the bankruptcy of West, 


Edwards & Co. 

1. It is contended that the acceptances in question were 
not only had on Sunday, but were transferred to Ball on 
that day. The papers show from their date that they were 
made on a working-day, to-wit, on Saturday. There is 
undoubtedly testimony to the effect that there was a con- 
versation between West, Edwards & Co. and Ball on Sun- 
day as to the transfer of these papers. The evidence fails 
to show either that Ball was present at their execution, or 
that he knew they were executed on Sunday, or that they 
were assigned to him, and that he became their owner on 
that day. Defendant’s own witness, A. J. West, while he 
shows that there were some negotiations in reference to 
the matter on Sunday, does not leave it at all doubtful that 
the transfer was not consummated on that day, but that 
its completion was postponed to another and a later day. 
The law governing this question was settled when this case 
was formerly before this court, and is conclusive as to any 
question which may now be presented on that particular 
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subject. 62 Ga., 757. It was then held that, if the paper 
was accepted and delivered on Sunday, it was void between 
the parties, but if it was falsely dated as of another day 
and came to the hands of an innocent holder, who took it 
for value, without notice, in the due course of trade, the 
acceptor was estopped from setting up that defence in a 
suit against him by such holder. It was further held that, 
if Ball’s contract of purchase was on Sunday, then it was 
not in the due course of trade, and he would not be pro- 
tected. The evidence fails to show, as we think, the two 
facts which render this defence to the suit available. As 
before remarked, the drafts and acceptances do not show 
on their face that they were made on Sunday, but ona 
different day, nor does it appear that Ball had any notice 
that they were falsely dated, or that he became the holder 
of them in virtue of any contract that was consummated 
on Sunday. 

The 4th ground of the motion for a new trial sets forth 
a portion of the charge given on this subject, and as far as 
that goes, it is literally correct and in strict accordance 
with what was ruled when the case was here before. 

The charge contained in the 5th ground of the motion, 
and to which the plaintiffs except, while substantially 
correct, would have been more accurate if, after instruct- 
ing the jury that if the transfer of the papexs sued on was 
not finally completed on the Sabbath day, but was after- 
wards consummated on another day, then it would, for all 
purposes, be valid, and the plaintiff would be entitled to 
recover, had the latter clause thereof been omitted, namely, 
“unless some other guod defence is established by the 
evidence, under the law, as the court will explain.” Com- 
ing, as it did, immediately after the instructions embodied 
in the 4th ground of the motion, we do not think it suffi- 
ciently explicit or guarded in its terms. The jury might 
have been led to infer that there was another defence in 
the case which would justify them in finding against the 


bona fide holder of paper transferred in the fair and usual 
v 7-16 
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course of trade for value, and without notice of any infirm- 
ity or illegality in its consideration; that such an appli- 
cation of the charge was outside of the intention of the 
court we are well aware, but we cannot be satisfied that 
the jury were equally well apprised of that fact. Refer- 
ence to cases cited on the brief of counsel will establish 
the principle here announced, and need not be repeated 
in this opinion. 

2. On the other main question made by the record, we 
are of opinion that the defendant utterly failed to show 
that he either paid West, Edwards & Co., or their assignees 
in bankruptcy, or Ball, for the goods purchased, and for 
which the acceptances sued on were made. On the contra- 
ry, the evidence shows that the acceptor has not settled for 
such goods, but that-he still owes for a large balance of 
the same, an amount probably enough to cover the entire 
indebtedness of which they are the evidence. It is clear 
that he purchased goods from West, Edwards & Co.,and that 
those purchases amounted, in the aggregate, to some 

24,000.00; that he paid neither West, Edwards & Co. nor 
Ball any part of that sum, and that, by an arrangement 
with the assignees in bankruptcy, he turned over to them 
of that amount some twelve thousand dollars in goods and 
money. It also appears that the assignees, under the or- 
der of court, had a settlement with Ball for the effects 
traced into his hands, including these papers; that in that 
settlement Ball was allowed to retain these papers, and, 
upon accounting for other effects that had come into his 
hands to which the assignees were entitled, he was dis- 
charged from all suits seeking to render him liable on ac- 
count of his dealings with the bankrupts. In that settle- 
ment, it was further provided that Ball might retain “ any 
collaterals he may have uncollected, until he collects his 
full unsettled balance” due from the bankrupts to him, 
after satisfying claims that he proved against them in the 
bankrupt court, and that these papers sued on were among 
the collaterals then in his hands, and a suit. was th en pend- 
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ing against the acceptor in favor of Ball for their collection. 
It was a conceded point that Ball could not settle with the 
assignees unless Powers, the acceptor, also settled with 
them, nor could he make the settlement unless Ball like- 
wise settled withthem. It is not denied that he was cogni- 
zant of all that transpired in relation to this settlement be- 
tween the assignees and Ball, and it does not appear that he 
ever objected or set up any opposition toit until long after 
it was consummated, or that he ever claimed the right to 
retain possession of the balance of the goods, or the proceeds 
arising therefrom in his hands, without accounting to Ball 
for them until some time after this whole controversy was 
wound up, and the rights of the parties toit finally adjusted 
and established. When this arrangement was completed, 
the jurisdiction of the bankrupt court over the subject was 
at an end, and the parties in relation to the paper occu- 
pied the same position as they would have done had it 
never been administered or disposed of in that court. Sar- 
gent e¢ al. vs. Helton e¢ al., and Traer et al. vs. Clews, 
- recently decided by the Supreme Court of the United 
States, 115 U. S. Rep., pp. 348 and 528. 

If the jury found that Ball was a bona fide holder of 
these acceptances, then this law should have been given 
them in charge as applicable to these particular issues, 
instead of the charge given, which is set forth and excepted 
to in the 10th, 11th and 12th grounds of the plaintiffs’ 
motion for a new trial. It is perfectly immaterial what 
was the motive of the defendant for making this arrange- 
ment for a settlement of the bankruptcy matters with 
that court, or what induced him to submit to the judgment 
then rendered, unless he was misled by the fraudulent rep- 
resentations or practices of a party thereby benefited, or 
unless he was so situated that by the exercise of diligence 
he could not have obtained accurate knowledge of the 
facts which, in its absence, influenced him to act. 

3. Testimony to the effect that Ball was the uncle of 
Sheiton Edwards may have been competent to show fraud 
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in the dealings between Ball and the firm of which he was 
a member, so far as that fraud, if any was alleged and 
set up and existed, affected the rights of defendant in the 
dealings between himself, Ball and that firm. Relation- 
ship is, under such circumstances, a badge of fraud; but 
under the pleadings, it is extremely doubtful, to say the 
least, whether any issue was presented to which such tes- 
timony was pertinent. That doubt may have rendered it 
competent, and the plaintiffs take nothing by the 6th ground 
of the motion for new trial. 

4. So of the 8th ground of the motion for a new trial. 
The admission of the witness, re-introduced, after both 
sides had closed their case, and after some argument and 
the intervention of a night, was a matter within the dis- 
cretion of the court, which we cannot undertake to con- 
trol, unless it was manifestly shown that the party object- 
ing suffered serious detriment therefrom. 

5. In view of theserious attack that had been made upon 
the character and credibility of the witness, Edwards, and 
of the further fact that the plaintiffs denied that Ball had 
been settled with and received a transfer of the paper on 
Sunday, we think the evidence ruled out by the court, and 
which ruling is complained of in the 9th ground of the 
motion for new trial, that Edwards went to Savannah on 
that day for the purpose of making arrangements to settle 
with Ball the indebtedness of West, Edwards & Company 
to him, and to enable that firm to procure assistance 
from him, by which they could carry on their business, 
should have been admitted, not only because it had a tend- 
ency to corroborate Edwards’s testimony, but also hada 
bearing upon one of the main questions in the case, to-wit, 
as to the day on which Ball became the owner of the ac. 
ceptances. 

This disposes of the plaintiffs’ bill of exceptions, and leads 
to the conclusion that they should have had a new trial, not 
only because of the above errors in the charges and rulings 
of the court, but because of the want of evidence to sup- 
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port the finding, at least as to the two main grounds of the 
defence. 

6. This brings us to the defendant’s bills of exception 
pendente lite and cross-bill, in which the only errors alleged, 
not already anticipated and ruled upon in what has been 
said on the plaintiffs’ bill of exceptions, are, first, in ruling 
out certain depositions of Jas. M. Ball, which were offered 
with a view to show that he had refused to answer inter- 
rogatories propounded to obtain information as to his ac- 
tions on Sunday in reference to the papers sued on, and 
other questions in relation to the bankruptcy of West, Ed- 
wards & Company, and his dealings with them immediately 
preceding it. Secondly, the exclusion of Powers’s testi- 
mony, on the ground that Ball, the other party to the 
transactions inquired about, was then dead. 

7. We think there was no error in refusing to permit 
Powers to testify. Questions raised by this assignment 
are well settled by the repeated rulings of this court, all 
of which were fully reviewed in Flournoy & Epping vs. 
Wooten, ex’r, T1 Ga. Rep., 168. With the conclusion 
reached in that case we are fully satisfied. 

8. The pursuit of one’s ordinary avocations on Sunday 
is an indictable offense, as was held when this case was 
here before, and we know of no rule that will subject a 
party to injury for availing himself of the privilege of 
refusing to answer questions which may have a tendency 
to either criminate or subject him to penalties. A party 
is not bound to accuse himself either directly or indirectly. 
This principle is as old as Magna Charta and is embodied 

‘in all our constitutions, both state and federal. Of what 
worth would the protection be if a party availing himseif 
of it incurred detriment or loss by so doing. See author- 
ities cited on brief of counsel for plaintiffs in error, as 
well as those cited by the defendant in error, and in ad- 
dition Higdon et al. vs. Heard, 14 Ga., 255, 258; Gravett 
vs. State, 74 Jd., 191. 

The other depositions relating to bankruptcy were 
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irrelevant to any issues made by the pleadings as they 
stood ; and although the evidence might have been com- 
petent in acase where the date of the dealings with bank- 
rupts was material, yet there was no question in this case 
as to that date. That fact was admitted. The rejection 
of the evidence, even if admissiblé under any circum- 
stances, worked no hurt tothe defendant. There is nothing 
in these bills of exception to require or authorize a re- 
versal of the judgment rendered on them. F 

On the plaintiffs’ bill of exceptions we order the judg- 
ment reversed. 


GREEN vs. MANN. 


Under equitable pleadings ina claim case, the following facts, in 
brief, were alleged: A lot of land was sold to one Green and one 
Johnson jointly, half of the purchase money being paid in tash, and 
a joint note being given for the balance. Green made the entire 
cash payment, which was his full proportion of the indebtedness. 
The land was conveyed to them jointly, and they afterwards di- 
vided it between themselves, each taking from the other a con- 
veyance to the part assigned tohim. The note for the deferred 
payment was sued, a joint judgment was recovered, and the exe- 
cution was levied on that portion of the land assigned to Johnson 
inthedivision. Had it been sold for what it was reasonably worth, 
and what it would have brought at a fair sale, it would have sat- 
isfied the execution, the full amount of which was legally and 
equitably chargeable to Johnson. It was not fairly sold, because 
it was agreed between the vendor and Johnson that the former 
should bid it off for the benefit of the latter, who should have 
time to redeem it, in consequence of which agreement, and the 
representations of the vendor to others, persons attending the 
sales were deterred from bidding, and the property was sold for 
less than half its value and less than the amount of the execution. 
A homestead was set apart in the por‘ion of the land held by 
Green, and to a,levy of the fi. fa. his wife interposed a claim for 
herse!f and minor children. The evidence was conflicting: 

Held, that the real point to be settled was whether the vendor, hy 
his dealings with Johnson, deprived Green of the right and power 
of subjecting Johnson’s property to the payment of the balance 
due on the execution, and whether he did so with the knowledge 
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that Green had already paid his proportionate part of the debt, 
and that the land had been divided between him aad Johnson for 
the purpose of severing their joint interest and fixing the liability 
of each of them as between themselves as to the payment of this 
execution debt, and whether, by any of his contracts with John- 
son, to which Green was not a party, the vendor so depressed the 
sale of the land that it failed to bring a sufficient amount to sat- 
isfy the demand he held against them. If such are the facts, 
Green would be discharged from the liability. 

(a.) It was error to so charge as to withdraw from the consideration 
of the jury all right and interest which Green, and the claimant 
under him, had in the appropriation of the portion of the land 
assigned to Johnson, and to make it liable for the payment of this 
execution, without recourse upon him; or to so charge as to prevent 
the jury from considering evidence tending to show a purpose on 
the part of the vendor and Johnson to divert from its proper ap- 
plication the proceeds arising from a fair sale of the land, in fraud 
of the rights of Green. 

(b.) Joint debtors have a right of contribution which may be enforced 
like that of co-sureties, and if the creditor so acted as to place 
the property of one of the joint debtors beyond the reach of the 
other, he would be responsible to the latter forthe injury done by 
such wrongful diversion; and this injury may be set up in a claim 
case, as a discharge, at least to the extent of the damage done, as 
well as by an action for damages. 

(c.) If Green is not already a party, he may be made such, as may 
also his co-debtor, Johnson, and alf the rights of the parties may 
be determined on this proceeding, or Green m‘ght set up his de- 
fence by affidavit of illegality. 


dutie . a 1886. 


Debtor and Creditor. Levy and Sale. Actions. Prin- 
cipal and Surety. Fraud. Claims. Parties. Before W. 
K. Moorg, Esq., Judge pro hac vice. Gordon Superior 
Court. August Term, 1885. 


Reported in the decision. 


J. A Jervis; Dasyey & Foucny’; W. 0. Guenn, for 
plaintiff in error. 


T. CO. Mityer; R. J. McOamy; McCutcuen & Suumare, 
for defendant. 





248 SUPREME COURT OF GEORGIA. . 


Green cs. Mann. 


Hat, Justice. 


With the claim, the party making it set up equitable 
grounds of relief, and converted the ordinary proceeding 
at law substantially into a bill in equity. The case made 
was that claimant’s husband, Green, and J. M. Johnson 
purchased jointly of the plaintiff in execution, Mann, a 
tract of land for the sum of $5,000, one-half cash and the 
other on time; that Green made the cash payment and 
joined Johnson in a note for the balance of the purchase 
money Mann conveyed the premises to them jointly 
and they afterwards divided them between themselves, each 
taking from the other a conveyance for the part assigned 
to him. After the maturity of the note given for the pur- 
chase money, a suit was instituted thereon against both the 
mukers, which resulted in a judgment against them jointly ; 
the execution issuing on this judgment was levied on the 
portion of the land which, in the division, was assigned 
to Johnson, and when sold under this levy, it brought a 
very inadequate price, less than one-half its value; had it 
been svld for what it was reasonably worth and what it 
would have brought at a fair sale, it would have satisfied 
the execution, the full amount of which, both legally and 
equitably, was chargeable to Johnson, Green having paid 
his portion of the joint indebtedness for the purchase of 
the land. But it was not fairly sold, as alleged, because 
by an arrangement between Johnson and Mann it was 
agreed that the latter should bid it off for the benefit of 
the former, who was to have time to redeem it; that in 
consequence of this agreement and the representations of 
Mann to others, persons attending the sale were deterred 
from bidding, which otherwise they would have done, and 
made the property bring, if not a fair price, at least enough 
to have satistied the execution. A homestead out of 
Green’s part of the land was set apart to his family, and 
hence the wife interposed this claim, not only for herself, 
but for her minor children; the husband was not made a 
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party to this equitable proceeding, otherwise than he ap- 
pears to be such as a defendant in the execution. 

Under the charge of the court and its various rulings, 
the property was found subject, and the claimant moved 
for a new trial on a number of greunds, which was refused. 
She thereupon excepted to the judgment overruling this 
motion and brought the case here on writ of error. 

It is unnecessary to go at length into the many ques- 
tions raised by this record, as the determination of those 
on which the case must turn will, for present purposes, 
dispose of it. There was certainly evidence to sustain 
the claim set up to relief from this judgment debt, and 
there was likewise testimony that the jury might have 
deemed sufficient to rebut it, and had the finding rested 
solely on the evidence, we might not have felt authorized 
to interfere with the discretion of the court in refusing to 
disturb the verdict. Such, however, is not the character of 
the claimant’s complaint; she insists that the judge erred 
in several of his charges to the jury upon points vital to 
her case, and thereby deprived her of rights to which, under 
the law, she was entitled, and especially that there was 
error in the instructions given the jury, particularly in 
those set out in the 6th, 8th, 9th and 10th grounds of the 
motion for a new trial, as follows: 

(6.) The court erred in this charge to the jury: “ If you 
find that Mann had a contraet with Johnson to favor John- 
son any way, the court charges you that the making of 
such contract or agreement could not be fraudulent as to 
Johnson, defendant, or to Green, claimant, who is here 
insisting the fi. fa. was satisfied as to Johnson, and being 
satisfied as to him, is satisfied as to her husband, who was 
jointly liable for the payment of this debt. I know of no 
rule of law or policy which forbids a plaintiff in ff. fa. from 
making a contract to favor the debtor, and such contracts, 
if made and published by the plaintiff or debtor, and even 
if it had the effect to depress the bidding, would not give 
the debtor, or those claiming under him, the right to attack 
the sale.” 
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(8.) The court erred in charging the jury, at the request 
of plaintiff's counsel, the same being unauthorized by the 
evidence, “If you find that Mann, before the sale, had 
promised Johnson to buy in the land if it did not go over 
$4,000, and give him his own time to redeem it, or any- 
thing to that effect, Johnson and Mann had the right to 
modify or change the contract in any respect they saw 
proper after the sale, and if they did make another con- 
tract after the sale, fixing the rights of each of them, this 
writing did away with the previous verbal contract and the 
writing determined, and is the sole measure of the rights 
of the parties.” This charge was wrong for Green; a joint 
debtor had some rights in the property. 

(9.) The court erred in charging, “ Neither the defend- 
ant, Green, nor the claimant has or can have any rights 
growing out of the contract between Mann and Johnson 
greater or different from what Johnson himself had under 
said contract.” 

(10.) The court erred in charging, “ If you find that the 
contract was made between Mann and Johnson, as testified 
to by Johnson, to the effect that Mann was to bid off the 
property for Johnson at a stipulated price, and hold it and 
give Johnson his own time to redeem the same, I charge 
you that Mann and Johnson had the right to make such a 
contract, and the making thereof would be no fraud on 
Green’s rights, and if you find that Mann and Johnson, or 
either of them, simply told Reeves, before the sale, of the 
fact that such contract was made, without more, and that 
on the hearing of that fact, of his own accord, declined to 
bid for the land, this of itself would not constitute a fraud 
on Green, or entitle him or claimant to any redress against 
Mann in this case.” The court had no right to express or 
intimate its opinion upon what had or had not been proved, 
or the weight of the evidence. 

The leading purpose of these several instructions and 
the cffect they had upon the case would seem to be to 
withdraw from the consideration of the jury all right and 
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interest which the defendant, Green, and the claimant 
under him, had in the appropriation of the portion of the 
land assigned his co-defendant, Johnson, and to make it 
liable for the payment of the execution with which it was 
primarily chargeable, without recourse upon him under 
the Jaw.~ They also prevented the jury from considering 
the facts testified to as evidence of a purpose, on the part 
of Mann and his alleged confederate, to divert from its 
proper application the proceeds arising from a fair sale of 
the land in fraud of the rights of the defendant,Green, The 
real point to be settled was, did Mann, by his dealings 
with Johnson, deprive Green of the right and power of 
subjecting Johnson’s property to the payment of the bal- 
ance due on this execution, and did he do that with a 
knowledge that Green had already paid his proportionate 
part of the debt, and that the land had been divided be- 
tween him and Johnson, for the purpose of severing their 
joint interest, and fixing the liability of each of them, as 
between themselves, as to the payment of this execution 
debt? Did he, by any of his contracts with Johnson, to 
which Green was no party, so depress the sale of the land 
that it failed to bring a sufficient amount. to satisfy the de- 
mand he held against them? Ifsuch are the facts, and 
they shall be so found by the jury, we think there can be 
no doubt of Green’s discharge from this liability. No rea- 
son occurs to us, in that event, why the altered relation 
growing out of these various transactions was not, in fact, 
though not technically perhaps, that of principal and 
surety between Johnson and Green, and why Green would 
not be entitled to call to his aid any principle of law or 
equity which would discharge a surety under like circum- 
stances from his obligation to the debt. There can be no 
doubt of the existence of the right of contribution between 
joint debtors (Code, §3132), and by the act of 1871 (Code, 
§3599), it is expressly provided that when judgments have 
been obtained against several persons, and one or more of 
them has paid more than his just proportion of the same, 
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he or they may, by having such payment entered on the fi. 
fa. issued to enforce said judgment, have full power to con- 
trol and use said fi. fa. as securities in fi. fa. control the 
same against principal or co-securities, and shall not be 
compelled as heretofore to sue -the co-debtors for the ex- 
cess of payment on such judgment. eel, receiver, vs. 
Morris, 73 Ga. R., 406. Now, had Green taken up this 
judgment, he would have had the right to go upon Johnson 
under the facts proved for its full amount, and it would 
seem logically to follow, that had the plaintiff in the same 
done any act, by which the property of Johnson was placed 
beyond the reach of Green, he would be responsible 
to Green for so diverting his co-debtor’s property to his 
wrong andinjury. Any interference with his rights would 
give him an action against the wrong-doer, and there is no 
reason why this should not entitle the injured party to de- 
fend against a claim, as well as to his action for damage 
thereto by the-misconduct of the holdér of such claim. 
Beyond controversy, where the relation of principal and 
surety exists, either by contract or operation of law, any 
act of the creditor, either before or after judgment against 
the principal which injures the surety or increases his 
risk, or exposes him to greater liability, will discharge 
him (Code, §2154 and citations) ; and why, upon analogous 
principles, standing upon the same footing of reason and | 
justice, such conduct upon the part of a creditor should 
not discharge a co-debtor under the circumstances said to 
exist here, at least to the extent of the actual loss occa- 
sioned by it, we are unable to understand. It cannot be 
true, therefore, as the jury were instructed, that neither 
Green nor the claimant who succeeds to a part of his rights 
can have any rights growing out of the contract between 
Mann and Johnson greater or different from what Johnson 
himself had under said contract, for the rights claimed by 
them existed independently of and previously to that con- 
tract, and they only resorted to it to show the effect it had 
in impairing or destroying those rights. That in reason 
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and law it was competent to appeal to it, and to bring it 
before the court for their relief against the claim pressing 
on them, we think has been sufficiently shown. 

If Green is not already a party to this proceeding, he 
can, by amendment, be made a party with the complainant; 
as he has not parted with all interest in the land by its 
being set apart as a homestead for his family, and is still 
the owner of the fee, subject to this charge, he raay, if he 
sees proper, avail himself of his defence to this levy and 
attempted sale either by affidavit of illegality to the exe- 
cution or by becoming a party to this proceeding, as above 
stated, which, inasmuch as all the parties in interest may 
in this manner be brought before the court, including his 
co-debtor, Johnson, who may be joined with the plaintiff 
in execution, we think, would be the preferable course. 
There is no other question in the case requiring special 
notice, and upon them we pass no judgment. 

Judgment reversed. 


Tue Cincinnati, New Orveans AND Texas Paciric RaIL- 
way vs. Disprow & Company. 


[This case was argued at the last term, and the decision reserved | 


Where suit was brought for damages to live stock, occurring from 
want of proper feeding, watering and attention during a through 
shipment over a railroad and its connecting lines, and the plaint- 
iffs contended that the only written contract of shipment was 
contained in the bill of lading, and that one of them hada certain 
verbal agreement with the agent of the defendant as to ubtaining 
a free ticket, or a ticket at a reduced rate; while the defendant con- 
tended that the shipment was made under a special written con- 
tract, signed by its agent and the person who delivered the stock 
as the agent for the plaintiffs, in which contract it was specified 
that one of the plaintiffs was to accompany the stock on the route, 
and to attend to loading, unloading and watering them, and to re- 
lieve the company from all responsibility for their safe transporta- 
tion, except such damage as resulted from defendant’s negligence ; 
and where it appeared that the person delivering the stock to the 
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defendant returned to one of the plaintiffs the contract which was 
signed in duplicate, together with the bill of lading and an order 
for a ticket at reduced rates, and that such plaintiff obtained the 
ticket, and traveled upon a passenger train, instead of the train 
containing the stock, the court should have submitted to the jury 
whether the contract of shipment was that contended for by the 
plaintif cr by the defendant; and if they found the latter, whether 
the injury complained of resulted from the plaintiffs’ failure to 
comply with the stipulations of the written contract or from the 
négligence of the defendant; and it was error to withhold this 
issue from the jury. 

(<.) The defendant having shown that the written contract relied on 
by it was signed in duplicate, and that the contract in their pos- 
session had been destroyed by a flood, and the plaintiffs failing to 
produce that in their possession or in any manner account for it, 
the defendant cou!d introduce a copy of the contract in evidence, 


June 1, 1886. 


Contracts. Railroads. Live-Stocx. Evidence. Charge 
of Court. Before Judge Marsuatit J. CLarke. City Court 
of Atlanta. June Term, 1885. 


Disbrow & Co. brought suit by attachment against the 
Cincinnati, New Orleans and Texas Pacific Railway Co. 
for damage to certain live stock shipped over defendant’s 
road. By amendment, the damages were laid at $2,100.00. 

On the trial, the evidence for the plaintiffs was, in brief, 
as follows: H. C. Bussey, a member of plaintiffs’ firm, 
went to Cincinnati in the spring of 1883. Plaintiffs 
bought twenty horses, which were kept at the stable of 
Thompson & Leonard. Some of the horses were kept for 
several days, others ashorter time. Bussey made an agree- 
ment with the soliciting agent of defendant to ship the 
horses to Columbus via Atlanta. They were in good con- 
dition when shipped. Byssey made an agreement with 
said soliciting agent that the latter should receive the 
stock and send them through to Columbus for $140.00, 
and $2.00 extra for bedding. They were to be de- 
livered for shipment by 4 o’clock Pp. M., and were to be 
delivered in Chattanooga at 6 o’clock the following even- 
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ing. The defendant’s agent stated that the time required 
between Cincinnati and Chattanooga was 26 hours. The 
stock were at the depot at 4 p. M., and were shipped over 
defendant’s road on April 7, 1883. . 

Bussey testified that he made no written contract with 
defendant's agent, but it was agreed that Bussey should 
have a half-fare ticket on the passenger train, or he might 
have ridden on afreight train, he supposed. Such tickets 
were given as a matter of courtesy whcre car-load lots were 
shipped, and Bussey did not think it obligatory to accompa- 
ny and take care of the stock. The stock were delivered 
to defendant by Thompson & Leonard through an employé 
of theirs named Hurley. He had no authority to con- 
tract with the road for plaintiffs, but only to deliver 
the stock. Some four hours after the delivery, Thomp- 
son & Leonard brought to Bussey a live stock contract, 
which Hurley had signed for the plaintiffs. Bussey took 
it and made no objection, and gave no notice to the road 
of any objection. On authority of the railroad receipt, 
Bussey got a half-rate ticket on the passenger train. The 
agent of defendant said that it was not necessary to feed 
or water the stock between Cincinnati and Chattanooga, 
as the defendant had reduced its schedule, and it only 
required 26 hours to make the trip; he also stated that 
Bussey could leave Monday morning (t&@at being Saturday 
afternoon), and overtake the stock at a point near Chat- 
tanooga, and go to Atlanta on the train with them. He 
left Monday, but by reason of an accident to the engine 
did not reach Chattanooga until late at night, and did not 
see the stock until next day in Atlanta. Plaintiffs paid 

. for feeding the stock in Chattanooga. Defendant had no 
conveniences for feeding and watering stock between Cin- 
cinnati and Chattanooga. Twenty-eight hours is as long 
as horses can safely be carried without food or water, and 
even a short time beyond that is likely to injure them; 
after that, they become heated, and are in danger of taking 
cold or having pneumonia or lungfever. The car reached 
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Chattanooga April 9, and was forwarded the same evening. 
One witness testified that all the horses were in appa- 
rently good condition, except one, which was dead; that 
the car was in good condition, except that the bedding 
was poor. Another testified that it was not customary to 
feed stock between Cincinnati and Chattanooga, and there 
was no concession made that he remembered. When the 
horses were received in Atlanta at a stock-yard, they were 
in bad condition. Two were nearly dead. A witness 
stated that he thought one was dead, and two died at the 
yard. Keeping stock in a car too long, and then feeding 
and giving them cold water, would produce such results, 
Change of climate, difference in water, etc., might have 
some effect, but not to the extent of that in this case. 

The bill of lading was dated April 7, 1883, and was for 
twenty horses to be shipped to Columbus, Georgia, via 
Atlanta, and had the word “released” written across its 
face. Bussey testified that this meant that the road was 
not liable unless negligent. He was shown a paper, which 
he stated appeared to be a copy of the live-stock contract, 
which Hurley signed, and which had on its face a valua- 
tion on the stock of one hundred dollars per head. He 
detailed at length the values of the animals, what they 
sold for, etc. The route by which they were shipped was 
over defendant’s road to Chattanooga, thence by connect- 
ing roads via Atlanta to Columbus. They reached their 
destination (except three that died and one which was 
left in Atlanta with a veterinary surgeon) about April 13th 
to 15th, and plaintiff received and paid the freight on them. 

The bill ot lading was from Cincinnati to Columbus, Ga.; 
car-load of horses (twenty head), freight $140.00, “re- 
leased,” and in the printed heading occurs the statement 
that its responsibility as a common carrier is to terminate 
when delivery is made to the next carrier. 

The evidence for defendant was, in brief, as follows: 
Plaintiff's agent loaded the car at Cincinnati, and accepted 
it. It is usual to allow a shipper a free ticket to accom- 
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pany his car. This car was bedded from four to six inches 
deep with sawdust, which was as usual. Ooncession 
were made to plaintiff in freight charges, and a live stock 
contract was made in writing, the original of which was lost 
in the flood of 1884. The conductors who had charge of 
the car between Cincinnati and Chattanooga stated that 
car was properly loaded and bedded; that it went through 
according to their schedule time, and that the stock seemed 
in good condition, except one horse, which was seen to be 
dead soon after leaving Cincinnati. Hurley testified for 
defendant that he was employed by Thompson & Leonard ; 
that he fed and watered the horses, and put them in the 
car, Which was bedded with sawdust, and all right: and 
that he obtained an order for a cheap ticket, and gave it 
to Bussey. 

Green, the agent of defendant at Atlanta, testified that 
the contract shown him was a release contract; that the 
rate was about one-third the regular rate; and that a 
release contract releases from any injury, except that 
caused by negligence of the employés of the road. Gen- 
erally, though not always, when the word “released ” is 
on the bill of lading, there is also a separate release con- 
tract. 

Defendant tendered in evidence a copy of the original 
live-stock contract, which one of the witnesses attached 
to his answers to interrogatories, stating that the original 
had been lost in the flood in Cincinnati in 1884. This: 
contract stated that, in consideration of a special rate, the’ 
shippers agreed to load, unload, feed, water and take all: 
proper care of the stock, and assume all risks and damage}. 
except such as might arise from gross and wanton negli- 
gence of the company; and declared the value of the stock: 
not to exceed $100.00 per head. The last clause stated! 
that “sin witness,” etc., the agent of the company and the 
owner of the stock, or his authorized agents, had affixed 
their signatures to two copies of the agreement. It was 


signed by the agent of the defendant and by “ Disbrow & 
v 76-17 
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Co., per Hurley, owner.” (The record has erroneously 
“ Hadley.”) This was rejected. 

The jury found for plaintiffs $1,01000. Defendant 
moved fur a new trial, on the following grounds: 

(1) to (5.) Because the verdict is contrary to law, evi- 
dence, justice and the charge of the court. 

(6.) Because the verdict of the jury is contrary to the 
following charge of the court, to-wit: “ The plaintiffs have 
introduced in evidence a receipt executed by the defend- 
ant at Cincinnati under date of April 7th, 1883. It is for 
the court to construe this instrument. I direct you that 
this contract binds the defendant to carry the horses 
safely from Cincinnati to the end of its line, and to deliver 
them in good condition to the next connecting road. Ac- 
cordingly, if plaintiffs have a right to recover on account 
of defendant’s negligence, it must be for and by reason of 
the negligence of which it was guilty between the time 
when it received the horses at Cincinnati, and the time 
when it delivered them into the possession of the next 
connecting road on the line over which they were to be 
carried. I have said that if the plaintiffs can recover 
it must be by reason of the defendant’s negligence during 
the period which I have just named. Whether there was 
negligence on the part of the defendant during that period 
is a question of fact for you to determine.” 

(7.) Because the court erred in charging the jury as fol- 
lows: “Negligence occurs also where one fails of the degree 
of diligence which he is bound to exercise. It is made 
by law one of the duties of a railroad company, whose 
road forms any part of a line of road over which cattle, 
sheep, swine or other animals are conveyed from one 
state to another, not to confine them in cars for a longer 
period than twenty-eight consecutive hours without un- 
loading the same for rest, water and feeding for a period 
_ of at least five consecutive hours, unless prevented from 
so unloading by storm or other accidental causes.” 

(8.) Because the court erred in charging the jury as 
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follows: “A common carrier is bound to exercise, in 
the care of property entrusted to it for transportation, ex- 
traordinary diligence. What is meant by extraordinary 
diligence is that extreme care and caution which very 
prudent and thoughtful persons use in securing and preserv- 
ing their own property of the same kind. In case pruperty 
js delivered to a common carrier for transportation, and 
such property is injured or lost, the presumption of law is 
against the carrier. In such case the law infers that the 
injury or loss happened by the carrier’s negligence. When 
this is so, no excuse avails the carrier except to show that 
the loss or damage was occasioned by the act of God or 
the public enemy, This is the general rule. In the case 
of the carrying of living animals, there is a qualification of 
the rule. The carrier is not responsible for the injury 
which such animals inflict on each other. Entries upon 
a receipt given by a railroad for freight received by it do 
not affect the degree of diligence required of them in tak- 
ing care of such freight.” 

(9.) Because the court erred in charging the jury as 
follows: “If you believe that the property in question 
was delivered by the plaintiffs to defendant, and it under- 
took to carry it and deliver it as charged, and any part of 
said property was not delivered in good order to the next 
connecting road, the presumption is, that any injury which 
the property suffered before it was so delivered was occa- 
sioned by defendant’s negligence, and it can relieve itself 
of liability therefor only in the ways which I have men- 
tioned. If it fails by the proof so to relieve itself, the 
plaintiffs would have a right to recover.” 

(10.) Because the verdict of the jury was contrary to 
the following charge of the court, to-wit: “If the horses 
were delivered by the defendant to the next connecting 
road in good order, as shown by the evidence, or if any 
part of them were not so delivered, any loss or damage 
which may have happened to them was occasioned, as ap- 
pears in the testimony, either by the act of God, the pub- 
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lic enemy, or by the living animals themselves, then the 
plaintiffs cannot recover.” . 

(11.) Because the court erred in permitting, over the 
objection of defendant, the witness, Bussey, to testify to 
an alleged parol contract with the shipping agent of de- 
fendant, when it appeared that the contract of shipment 
had been reduced to writing. [The judge in a note re- 
ferred to the evidence to show whether there was a writ- 
ten contract or not. ] 

(12 ) Because the court erred in refusing to allow the 
defendant to put in evidence the special live-stock con- 
tract. [This was the copy referred to above. ] 

The motion was overruled, and defendant excepted, and 
assigned error on overruling each ground of the motion 
for new trial, separately. 


Jutius L. Brown; W. D. am, for plaintiffs in error, 


cited as follows: 

Common law, not iis: statute, controls: Lawson 
Contracts Carriers, §§113, 252; 66 Ga., 485,438; 68 Jd., 
644; 30 Jd., 22-25; 19 Jd,, 443 ; 33 Jd., 110-112; 31 Jd., 
133; 32 Jd., 343. 

Bill of lading is contract: 38 Am. Dec., 409, and note; 
39 Zd., 335, and cit.; 107 U. S., 102. 

Duty of court to charge without requests: 4 Ga., 294; 
42 TId., 290. 


Kine & Spautpine; E. A. Anarer, for defendants, cited 
as follows : 

Duty of railroad as to live stock: 17 Wall., 357; 37 Ind., 
448; 47 /d., 471; 31 Jd., 894; 30 Kans., 645; 28 Ohio 
St., 144; 55 Wis., 319° 31 Minn., 85; Rev. Stats. U.S. 
(2d ed., 1878), Tit. L., §§4386-4390, p. 848; Code, §$2065, 
2066, 2067. 

Parol evidence as to making shipment: 34 Ga., 315; 
Code, §3804; 74 Ga., 664; Lawson Carriers, §115. 

Copy contract: Code, §3768. 
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Liability of carrier beyond its own line: 75 Ga., 609; 71 
11.,61; 70 1d.,533 , 68 2d.,350; 12 Am. and Eng. R. R.Cas., 
28; 9 Jd., 892; 18 7d.,565; 6 Jd., 436, and notes; 7H. 
L. Cas., 194; 2 H. & N., 707; 48 N. H., 838; 51 Jd., 9; 
54 Ill. 88; 8¢ Jd., 239; 6 Heisk., 143; 6 Sneed, 208; 9 
Iowa, 487; 36 Ohio St., 647; 63 Ala., 219. 

Presumption of negligence: 65 Ga, 681. 

Entries on bill of lading: Code, §2068; 68 Ga.,350; 73 
Id , 722; 28 Ohio St., 487. 

On the sufficiency of exceptions: 69 Ga., 283, 317, 765; 
68 Jd., 784. 


Hatt, Justice. 


Disbrow & Co. brought suit against the Cincinnati, 
New Orleans and Texas Pacific Railway Company for 
damage done to live stock, shipped over that road upon 
what is known as a through contract, from Cincinnati, 
Ohio, to Columbus, Georgia, while on the route between 
those points. The plaintiffs based their action on the bill 
of lading, which they contended embodied the only con- 
tract of affreightment entered into and agreed upon be- 
tween them andthecompany. The defendant company,on 
the other hand, insisted that, in consideration of a largely 
reduced rate of freight, being one-third of the freight usu- 
ally charged, the plaintiffs agreed to take charge of their 
stock on the route and to attend to loading and unloading 
and watering them, and to relieve the company from all 
responsibility for the safe transportation of the same, ex- 
cept such damage as resulted from its own negligence. 
This special contract was made out and signed in duplicate 
for the plaintiffs by the person they employed to load and 
ship the horses, and for the company by its duly authorized 
agent. There is some dispute as to the authority of the 
person loading and shipping the stock to make this con- 
tract for the plaintiffs, one of whom was present, and who 
alleges that he made a different arrangement from that 
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entered into by the person who had charge of the shipping 
of the horses, and which contained no such terms and con- 
ditions as those embodied in the special stock contract; but 
itis evident that one of these duplicates was delivered to 
the member of the plaintiffs’ firm who was present and 
conducted, as he alleges, the negotiations for the transporta- 
tion of the stock: with this duplicate there was an order 
for a ticket, which entitled Mr. Bussey, the member of the 
plaintiffs’ firm mentioned, to a free ride over defendant’s 
road and other connecting roads from the place of his de- 
parture to his destination; of this he made use; he did 
not accompany the stock himself, nor did he furnish a 
hand to doso and care forthem. The defendant contended 
that the loss of the horses was attributable solely to the 
plaintiffs’ want of care, which, by the terms of the contract, 
they took upon themselves, and not to its fault or negli- 
gence. The material issue between the parties was, whether 
their contract was that arising upon the bill of lading, or 
whether their respective rights and liabilities depended 
upon the alleged special contract. If it was the former, 
there may, probably, be less doubt as to the correctness of 
the finding, but if their rights and liabilities are to be meas- 
ured by the latter, then the verdict is wrong. The complaint, 
as set forth in the 11th and 12th grounds of the motion for 
a new trial, is, that this issue was withheld from the jury, 
and that they were not allowed to pass on it, by reason of 
the rejection of a copy of the written contract, it being 
shown that the duplicate in possession of the defendant 
had been destroyed by a flood, and that the plaintiffs failed 
to produce that in their possession, or in any manner to 
account for it; indeed, itis apparent that they attached no 
importance to it, and that it was laid aside, and no care 
whatever was taken to preserve it. While accepting de- 
fendant’s ticket to ride on the cars, which went along with 
the duplicate delivered to Mr. Bussey, the Gefendant was 
not notified that they repudiated the special contract con- 
taining the stipulations and conditions mentioned. Under 
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the circumstances, we are of opinion that the defendant 
had a right to this evidence, as well as the right to have 
submitted to the jury, whether the shipment wag made 
under the contract set up by the plaintiffs or that relied 
on by the defendant; and if thoy had found in favor of the 
latter, then it was their duty to inquire further, whether 
the injury complained of resulted from plaintiffs’ failure 
to comply with the stipulations contained in the written 
contract or from the negligence of the defendant. If the 
finding had been with the defendant on that point, then 
it would not have been liable to this action, as we decided 
at the September term, 1884, of this court, in the case of 
The Central Railroad Co. vs. Bryant for the use, etc.* As 
there must be a new trial on these grounds, it is unnec- 
essary to consider other questions which depend upon the 
solution of this, and which, in a certain event, may never 
arise. 
Judgment reversed. 


ScovitLE e¢ al. vs. CALHOUN, ordinary. 


[This case was argued at the last term, and the decision reserved.] 


The local option act of 1885 makes it the duty of the ordinary to con- 
solidate the returns and decide all questions and contests arising 
under elections held by virtue thereof. Incase the ordinary fails 
to do so, or acts unfairly in any respect, the statute provides the 
remedy to be pursued. 

(a.) The election and the supervision thereof by the ordinary being the 
exercise of political and police powers incident to legislative and 
executive government, and not, in their general political and police 
effect, at all judicial, the courts have no jurisdiction to interfere ex- 

gcptas conferred by the actitself. Therefore, it was proper to refuse 

i mandamus, on the application of a few persons, less than one- 
tenth of the voters, to compel the ordinary of a county, where an 
election had been held, to receive and hear a contest made and 
offered to be filed with him touching the election. 

(b.) When the law operates upon the private property of an individ- 
ual, and itis seized, destroyed or confiscated, or the individual is in- 


73 Ga., 722. 
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dicted for a violation of such law, he may assail the portion thereof 
affecting his private property or personal liberty as unconstitu- 
tional, and the courts will make such an adjudication as will main- 
tain the integrity of the law as a whole, if possible, and, at the 
same time, protect the citizen against any unconstitutional or 
illegal pcrtions of the law, if there be such. Laws will never be 
decided unconstitutional except in case of necessity ; and the courts 
will wait until the law is attempted to be put in operation, and 
will not, in advance thereof, declare the entire law unconstitu- 
tional on the ground that a portion of it is so attacked. 


March 9, 1886. 


Liquor. Laws. Jurisdiction. Elections. Constitu- 
tional Law. Before Judge Marsuatt J. Cuarke. Fulton 
Superior Court. September Term, 1855. 


On December 24, 1885, Levi W. Scoville and Charles 
Beermann petitioned the superior court of Fulton county 
for a mandamus against W. L. Calhoun, the ordinary of 
that county, requiring him to receive, hear and decide a 


contest presented to him by the petitioners in respect to 
an election which had been held on November 25, 1885, 
under what is known as the local option act. The petition 
for mandamus, as amended, alleged, in brief, as follows: 
On September 18, 1885, an act for the submission of the 
question of prohibiting the sale of intoxicating liquors to 
the qualified voters of the various counties of the state, 
commonly known as the local option law, was approved 
by the governor. Under that act an election had been 
held in Fulton county. John W. Clayton, a liqvor dealer 
of that county, filed a bill against the ordinary before the 
returns had been consolidated and the result declared, 
attacking the constitutionality of the local option law and 
the legality of an election under it, and praying for an 
injunction to restrain the ordinary from declaring the re- 
sult of the vote. Under this bill, a temporary restraining 
order was granted, and on the hearing, the chancellor an- 
nounced that he would not grant an injunction. There- 
upon one of the attorneys for the petitioners in the present 
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case presented to the ordinary, who was present in the 
court-room, a written contest of said election. The ordi- 
nary took from his pocket a written paper, announcing that 
he had declared the result, went to a table, put a date in the 
paper, and refused to receive the proceeding to contest. 
About the same time, one of the attorneys in the injunction 
case asked the chancellor for a restraining order, in order 
that the case might be carried to the Supreme Court, Ob- 
jection was made and argument. had on this question. The 
ordinary put the written paper back into his pocket, say- 
ing that he would not declare the result if the restraining 
order was continued. While the argument on this ques- 
tion was proceeding, one of ceunsel for the petitioners 
again tendered the written contest to the ordinary, but he 
declined to receive it. The chancellor finally announced 
that he would decline to continue the restraining order. 
Before any order refusing the injunction or dissolving the 
restraining order was signed, counsel again tendered to 
the ordinary the written contest, and again it was refused. 
Counsel could not offer to file it in the office of the ordi- 
nary, because that officer remained in the superior court- 
room during the delivery of the decision by the chancellor. 
He did not have before him, nor dil he have any oppor- 
tunity to add up and consolidate, the returns between the 
announcement of the opinion of the chancellor and the 
tendering of the contest nor did hedo so. The petitioners 
alleged that they were citizens, tax-payers and voters of 
Fulton county, and were dealergin liquors of various kinds, 
having on hand a large and valuable stock thereof; also 
that the ordinary would proceed to declare the result of 
the election as being against the sale of liquors, and would 
at once publish such declaration, without hearing and de- 
ciding the questions made by the contest. Mandamus to 
compel him to receive, hear and decide the contest was 
prayed for; also that, in the meantime, he be restrained 
from declaring and publishing the result of the election. 

The written contest attached to the petition alleged 
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that the tally sheets of the vote indicated a prima facie 
majority in favor of prohibiting the sale of liquor in Ful- 
ton county, but attacked the local option law as unconsti- 
tutional and the election as illegal on various grounds, 
which need not be stated. 

The defendant demurred to this petition on the follow- 
ing grounds: 

(1.) Because the court had no power or authority to 
grant the order prayed for in the petition. 

(2.) Because the contest contained no ground sufficient 
in law to authorize him to receive or hear it. 

(3.) Because it appeared from the face of the contest 
that it was not presented to the respondent until after the 
expiration of twenty-nine days after the election, and no 
sufficient reason why jf was not presented sooner was 
given. 

(4.) Because the petitioners have a complete remedy 
under the statute, and therefore are not entitled to the 
writ of mandamus. 

The demurrer was sustained, and the petitioners ex- 
cepted. 

For the local option act above referred to, see acts 
1884-5, p. 121, ef seg. 


Jutius L. Brown; Avex. C. Kine ; Joun T. Guenn; Cox 
& Cox ; Henry B. Tomexrins, for plaintiffs in error. 


Mynatr & Howet.; T. P. WestTMORELAND ; MILLEDGE & 
Smitu; Hayeoop & Martin; Hatt & Hammonn, for de- 
fendant. 


Jackson, Chief Justice. 


Scoville and Beermann petitioned the superior court for 
the writ of mandamus against Wm. Lowndes Calhoun, 
ordinary, commanding him to receive and hear a certain 
contest made and offered to be filed with him touching the 
election under the local option act of the last legislature 
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in respect to the sale of spirituous and other liquors. The 
mandamus was refused, and error is assigned thereon. 

By section IV of the act in question, it is made the duty 
of the ordinary to “consolidate the returns and decide all 
questions and contests arising under elections held by 
virtue of this act.” In case the ordinary fails to do so, or 
acts unfairly in any respect, then the statute provides the 
remedy in the same section as follows: ‘“ Within twenty 
days from the day on which the ordinary declares the re- 
sult, one-tenth of the number of voters having voted at 
such election may petition the superior court, setting out 
plainly and distinctly the cause of contest, when, if the 
cause set out is such as impeaches the fairness of the elec- 
tion or the conduct of the ordinary, the judge shall grant 
an order, directed to three justices of the peace of the 
county, requiring them to re-count the ballots on a given 
day, and report the result to the next term of the superior 
court of that county or the term of the court to which the 
petition may be returnable, at which term the case shal 
be heard; provided, ten days’ notice has been given to the 
ordinary of the filing of the petition, but such petition 
shall not act as a supersedeas of the result as declared by 
the ordinary, nor shall the judge grant a supe~sedeas, and 
the contest so instituted shall not be continued by the 
superior court, but must be tried and determined at the 
term to which the same is returnable; provided, such 
term is held, and if the same is not held, then at the next 
regular term of the court; and in the event that any one 
or more of the plaintiffs or defendants to such contests 
shall die pending the contest, it shall not be necessary to 
make parties in place of such deceased party or parties, 
plaintiff or defendant. Either party may subpena wit- 
nesses to prove either fraud in the ballots, the counting 
thereof, or in the conduct of the ordinary, or of the man- 
agers of the election, and introduce evidence to establish 
cither proposition or the converse thereof. The judgment 
of the superior court shall be final, unless the case is 
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carried to the Supreme Court for review. If the election 
shall appear to have been fraudulently conducted, or the 
votes fraudulently counted. the judge shall have power to 
declare the result and overrule the action of the ordinary 
in the premises.” 

This court held, in respect to local option laws concern- 
ing fence or no fence, and special local option laws touch- 
ing spirituous liquors in particular counties, that these 
were police and political matters with which the courts 
had no jurisdiction to interfere, unless conferred by those 
acts; but that the action of the ordiriary concluded every- 
body, and that such was the intention of the general as- 
sembly in those enactments. In the face of these adju- 
dications of this court, and in full view of their effect as 
law in the construction of local option laws touching fences 
and the sale of spirits, the general assembly passed this 
general local option law, and provided therein the only 
mode by which the courts could control the action of the 
ordinary in respect to these elections. No writ of manda- 
mus, or injunction, or prohibition js allowed by the act, or 
hinted at therein. No numberof men less than one-tenth 
of the voters is allowed to institute a contest before the 
courts, and they cannot do so until after the result is de- 
clared and within twenty days thereafter. No supersedeas 
is to be granted, but the decision of the ordinary on every 
point is to stand until one-tenth of the voters succeed in 
showing to the superior court illegality in the election, and 
that court reverses the ordinary, and, with the sanction of 
this court, declares a different result. To interfere, at the 
prayer of one man or a few men, with the ordinary’s con- 
duct in counting and declaring the vote, either by man- 
damus or injunction, is a power that is not given by the 
statute, and that does not exist, because it is not there 
given, the election and the supervision thereof by the or- 
dinary being the exercise of political and police powers 
incidental to legislative and executive government, and 
not, in its general political and police effect, at all or in any 
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sense judicial, unless where the act itself confers the judi- 
cial jurisdiction. 

When the law operates upon the private property of an 
individual, and that is seized or destroyed or confiscated, 
or the individual is arrested and indicted thereunder for 
its violation. then that portion of the law thus affecting his 
private property and personal liberty may be assailed by 
him as unconstitutional or illegal; and if any part or all 
be in such case found to be illegal and unconstitutional, it 
will be the duty of the courts to protect his rights against 
such enactments, and make such an adjudication as will 
maintain the integrity of the law as a whole, if possible, 
and at the same time protect the citizen in all his consti- 
tutional and legal rights against the unconstitutional and 
illegal portion of the law, if there be such. 

The courts will never blot out of existence a great police 
and moral enactment on the ground that parts of it are 
attacked as unconstitutional, in a general onslaught upon 
it all. On the contrary, they will preserve it all, if possi- 
ble, giving the benefit of doubts to the co-ordinate branches 
of government, even when a legitimate case of individual 
suffering in person or property is brought before them; and 
will never decide laws unconstitutional, if cases can be 
otherwise adjudicated. They will always wait until the 
law is attempted to be put in operation, and then act 
against the officer who executes or attempts to execute it, 
and not against the law-making branch of government in 
the general scope of its power. Cooley’s Con. Lim., 5 ed., 
pp. 196, 197; Armstrong vs. Jones, 34 Ga., 309; Ez- 
parte Randolph, 2 Brock. R., 447, and cases cited; Acts 
of 1885, p. 121; Skrine et al. vs. Jackson et al., 73 Ga., 
377; Caldwell et al. vs. Barrett et al., comm’re., Id., 604; 
69 Ga., 283. 4 

Judgment affirmed. 
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CLAYTON vs. CALHOUN, ordinary. 


[This case was argued at the last term, and the decision reserved.] 


. This case was.argued with that of Scoville ct al. vs. Calhoun, ordi- 
nary, decided to-day, and the principles ruled in that case cover 
and control this. 

. It would be a stretch of power in the judiciary to restrain by its 
process, mesne or final, a law enacted by the gene ral assembly, in 
a formative state and before it became operative by the vote of 
the people to be affected thereby, which vote alone could consuin- 
mate its validity, unde~ the terms of the act itself. 


March 9, 1886. 


Laws. Constitutional Law. Elections. Liquor. Juris- 
diction. Before Judge CiarkE. Fulton Superior Court. 
September Term, 1885. - 


This case arose under the same election as that stated 
in the case of Scoville et al. vs. Calhoun, ordinary, 


next preceding, which see. Before the ordinary had con- 
solidated and announced the result of the election, J. W. 
Clayton filed a bill against that officer for the purpose of 
having the general local option act declared unconstitu- 
tional, and the election held under it void, and to enjoin 
the ordinary from consolidating and publishing the returns 
of the election. He alleged that he was a liquor dealer in 
Atlanta, Fulton county, having on hand a large stock of 
wines and liquors of various sorts; that he deatt in wines 
made in various states of the union and imported from 
foreign countries; that the ordinary would declare the 
election to have resulted in the prohibition of the sale of 
liquors, and unless this was restrained, great injury would 
result both to the complainant’s stock and to the good 
will of his business. The jocal option act was attacked as 
unconstitutional on various grounds, among them being 
that it sought to regulate commerce with foreign nations 
and with other states, and that it contained a clause dis- 
criminating in favor of domestic wines and wines made in 
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other states, or foreign wines. The bill alleged also that 
the election held under the act was illegal and void on 
numerous grounds, which need not be set out in detail. 
On the hearing, under the pleadings and affidavits in- 
troduced, the chancellor refused to grant an injunction, 
and the complainant excepted. 









Joun T. GLENN: Junius L. Brown; Cox & Cox; ALEx. 
C. Kina; Henry B. Tompxtys, for plaintiff in error. 









Mynatt & Howe tt; T. P. WestMoretanp; MILLEDGE 
& Smita ; Hayeoop & Martin; Hatt & Hammonn, for de- 
fendant. 


Jackson, Chief Justice. 























John W. Clayton applied by a bill in equity for the 
writ of injunction against Wm. L. Calhoun, ordinary of 
Fulton county, to restrain that officer from consolidating 
the returns of the vote of the people of that county on the 
question of sale or no sale of spirituous and other intoxi- 
cating liquors within its limits, from declaring and pro- 
claiming the result thereof, and from taking any further 
steps thereabout than those already taken; on the refusal 
of the writ of injunction, the complainant excepted, and 
assigns error thereon in this court. 

1. This case was argued by consent with the mandamus 
case of Scoville & Beermann against the same officer, 
just decided, and the principles ruled in that case apply 
to this case, and cover and control it. 

2. It may be well, however, to add, in approval not only 
of the judgment of the chancellor who denied the writ of 
injunction, but of the main reason on which he rested his 
judgment, that it would bea stretch of power in the judi- 
ciary to restrain by its process, mesne or final, a law en- 
acted by: the general assembly, in a formative state and 
stage, and before it became operative by the vote of the 
people to be affected thereby, which vote by the people 
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to be so affected alone could consummate its validity, by 
its terms. 

Such stretch of judicial authority would overshadow the 
law-making prerogative, usurp the functions of a co-ordi- 
nate and distinct department of government by interfering 
with its mode of enacting laws, and violate that paragraph 
of the bill of rights in the constitution, which declares 
that “ the legislative, judicial and executive powers shall 
forever remain separate and distinct.” Par. xxiii of Bill 
of Rights; Code, §5015. 

Judgment affirmed. 


Hoper vs. ELLs, guardian. 


[This case was argued atthe last térm, and the decision reserved.] 


A man who had his life insured in two companies for $3,000 and 
$5,000 respectively, both payable to his minor adopted daughter, 
being in bad health and failing circumstances, borrowed money 
from another to pay premiums, and assigned to him the smaller 
policy. The contract stated that advances had been made to pay 
past assessments, and further advances might be made to pay 

‘ future assessments, and the policy or ticket was assigned as col- 
lateral security, with power to hold and collect it for the purpose 
of reimbursing the assignee. A short time thereafter, the assured 

. made a second written contract with the same person. This re- 
cited that such person having agreed and guaranteed thereafter to 
pay the assessments on both certificates or policies as they should 

’ become due, and not to suffer them to lapse or become void, ‘I 

*hereby agree that upon the collection of these policies, that he 
shall reserve for his own use and benefit a sum not exceeding 
twenty-five hundred dollars, or in case any circumstances should 
prevent his personal collection of these policies, then the party 
collecting shall pay to him, his heirs and assigns the sum specified. 
It is understood that the obligation assumed by J. R. Hodge (the 
party of the second part) in this transaction shall not exceed in 
amount twenty-five hundred dollars.’’ The insured died, and the 
other party became his executor and guardian of thechild. As 
guardian he collected the policies. He.filed a bill, praying to be 
allowed to retain as his own $2,500 from the fund: 

Held, that the svcond contract was not a contract to pay $2,500 in any 
event, regardless of the amount of assessments puid; nur was the 
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amount to be retained limited to the payments made, with interest 
thereon; but an equitable sum should be allowed for his services 
in watching the business and saving the insurance for the bene- 
ficiary. 

(a.) There was no wagering of policies in either contract. 

(b.) Although the father may not have had the strict legal right to 
make the second contract binding on the minor, yet equity will 
decree that the ward do what is right towards one who preserved 
the fund for her. 

(c.) This court fixes $1,000 as a reasonable amount to be paid, in ad- 
dition to the remuneration allowed complainant as executor and 
guardian. The question of any additional fee to be paid to the 
solicitor and guardian ad litem of the minor for services in this 
court is not concluded; nor is the question of allowing fees to oth- 
ers passed upon. 


March 9, 1886. 











Contracts. Insurance. Parent and Child. Equity 
Before Judge Hammonp. Fulton Superior Court. March 
Term, 1885. 


Reported in the decision. 
R. P. Tripre & Son, for plaintiff in error 
W. D. Ettis, for defendant. 


Jackson, Chief Justice. 
















{ 
Hodge, executor of Dunham, and guardian of kis. | 
adopted daughter, brought a billin equity against that 
daughter, with a prayer that he be allowed to retain in his: 
hands as his own twenty-five hundred dollars out of eight: | 
thousand which he had collected for her out of the Royal! | 
Arcanum and American Legion of Honor, two mutual! 
benefit life insurance associations, upon a contract made: 
by her father, the insured, during his lifetime. 

On demurrer to this bill by Ellis, guardian ad litem for’ 
the daughter, and on agreement that the court should make | 
a decree on the bill and one deposition of one Scott, with- 
out a jury, at the first term, subject to review in this court, 

76-18 
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a decree was made by the chancellor, and Hodge being 
dissatisfied with it, brings the case here. . 

Dunham had insured his life in those companies, in one 
for three and in the other for five thousand dollars, and 
had paid premiums thereon for some time, when, being in 
failing circumstances, and not having money, he borrowed 
from Hodge some sixty-five dollars in all to pay premiums, 
and made a contract assigning the smaller policy to secure 
Hodge for the money borrowed, and other money which 
might be advanced in future in premiums on that policy. 

A short time thereafter, he made another contract with 
Hodge to pay premiums on both policies, in consideration 
of being paid not exceeding twenty-five hundred dollars out 
of the policies, and the contract providing that he should 
not be bound to keep up the policy by paying premiums 
amounting in all to more than twenty-five hundred dollars. 
It is for twenty-five hundred dollars, under this contract, 
that the suit is brought. 

The court decreed that he should be paid and retain out 
of this fund collected by him for his ward three hundred 
and three dollars, with interest thereon from date of pay- 
ment, it being the exact amount he had paid out upon 
premiums and loaned therefor added together. 

The question is, is that decree just and equitable? The 
guardian ad litem says it is. The guardian appointed by 
the ordinary and executorof the will of the deceased father 
says it is not, but that he ought to have the whole twenty- 
five hundred dollars; and that is the issue for this court 
to try. 

1. The first thing to be done is to ascertain what the 
contract is between deceased and the executor of his will 
and guardian of his child. What is the construction which 
a court of equity will put thereon ? 

There are two contracts made within three months of 
each other. It is well to set both out in full. 

The first was made in March, 1883, the day of the month 
being blank, and is as follows: 
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“‘GroraiA, Fulton County. 


J. R. Hodge, of said county, having advanced to me heretofore, at 
different times, the sum of sixty-five dollars and ninety-five cents for 
the purpose of paying past assessments on certificate No. 25,734 in 
the Royal Arcanum of Boston, Massachusetts, and which were by 
me so paid; and whereas, the said J. R. Hodge may in the future 
pay the future assessments on said certificate: Now, for security of 
what has been paid, and may be so paid in the future, said certificate 
is hereby assigned and delivered to said Hodge as collateral security 
for the same, with the power to collect the amount of the same, or 
hold the same until he shall be fully reimbursed for said payments, 
and prospective payments, in the event that I should die in arrears 
for said payments of assessments already made or to be made, 

‘* Tn witness whereof,’’ etc. 

Signed and sealel by J. L. Dunham. 


The above is an agreement to pay back the amount paid 
or to be paid by Hodge, on the assessments of that policy, 
and the assignment of it is made as collateral security to 
reimburse Hodge, if Dunham should be behind in paying 
it when he dies. 


The other, and that sued on specially, is dated the 25th 
of June, 1883, and is as follows; 


““Groraia, Fulton County. 


J. R. Hodge, of said county, having this day agreed and guaranteed 
that he will hereafter, as they become due, pay the assessments upon 
the Royal Arcanum certificate No. 25,734, for three thousand dollars, 
and the Legion of Honor certificate No. 14,636, for five thousand dol- 
lars, both issued to me, and made in fayor of Ella J. Dunham, and that 
he will in no way suffer said policies to lapse or become void, I hereby 
agree that, upon the collection of these policies, that he shall reserve 
for his own use and benefit a sum not exceeding twenty-five hun- 
dred dollars, or in case any circumstances should prevent his personal 
collection of these policies, then the party collecting shall pay to him, 
his heirs and assigns the sum specified. It is understood that the 
obligation assumed by J. R. Hodge in this transaction shall not ex- 
ceed in amount twenty-five hundred dollars, 

‘‘Tn witness,”’’ etc. 

Signed by J L. Dunham. 


Construing this latter contract in connection with the 
former, made in March preceding, what does it mean? It 
is not a contract to pay $2,500 without regard to what 
Hodge may expend. Otherwise, the words “ not exceed- 
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ing * would not have been inserted to qualify the payment 
of $2,500. If Hodge was to receive in any event that 
sum, then those words “not exceeding ” would be abso- 
lute:y wortaless and meaningless. They must have been 
inserted for a purpose. What purpose? We think to 
show that the sum he was to receive should depend upon 
the expenditureshe should make, which would depend on 
the duration of life of the insured and the number and 
amount of the assessments made upon Dunhan, the in- 
sured, and which Hodge had obligated himself to pay, up 
to twenty five hundred dollars, That restriction on his 
own payments out has a bearing on the obligation of 
Denham ard his adopted daughter to pay him back. The 
stipulation on the one side is to pay assessments only up 
to $2 500; on the other side, the stipulation is to pay him 
only up to that sum, no more in any event, but by no 
means the whole of it, without regard to what Hodge had 
paid out of his guarantee to go as far as $2,500. The first 
contract contemplated that he should only keep one of 
the policies alive by paying assessments on that one alone; 
three months afterwards he stipulates to keep up both 
policies, not, however, tili the death of the insured, but 
only until $2,500 was exhausted by him in paying assess- 
ments upon both policies. If the last contract had stipu- 
lated that Hodge should prevent both policies from lapse 
and forfeiture till the death of Dunham, then, even with the 
qualifying words “ not exceeding ™ being in the contract, 
it might be contended, with some show of reason, that 
Hodge ought in equity to recover $2,500.00, because his 
risk was more than that sum, dependent on the duration of 
life and the amount of assessments made by the companies; 
but when, in no event, he_could be bound to pay but 
$2,500.00, and the probabilities from the condition of Dun- 
ham’s health were that he would pay much less, it would 
look something like “ heads I win, tails you lose ;” in no 
event could he Jose anything but interest, whilst all the 
probabilities were that he would win largely. 














MARCH TERM, 18s6. 277 


Hodge ve. Ellis, guardian. 


Doubtless views like this led the court below to decree 
to Hodge only the principal and interest of the money he 
actually expended. 

We cannot concur, however, in that view, because that 
was the first contract, and had it been intended to be also 
the second contract, the amount to be paid Hodge would 
have been specified as the amount he had advanced and 
should thereafter advance, as was the specification in the 
first contract. That both contracts must be inspected and 
considered to reach the meaning of the parties, we consider 
clear, because they were both upon the same subject- 
matter, both were made nearly at the same time, both 
must necessarily have been sued on in order to reach the 
former advances as well as future payments of Hodge— 
the advances formerly made being alluded to only in the 
first contract, and both are exhibited and made part of the 
bill. 

Moreover, the advances and loans formerly made by 
Hodge alone made him a creditor of Dunham, and gave 
him the insurable interest in the life of Dunham, which 
drew from that interest in the policy the sting of a wager- 
ing policy or an appearance of something like it. 

Construing, then, the two contracts together, the first at 
least as necessary to be invoked to arrive at the true mean- 


ing of the last, we conclude that the truce intent and 


meaning of the last contract, read in the light of its own 
words and the words of the first contract, is that Hodge 
should not, no matter how little he paid of the twenty-five 
hundred dollars he agreed to expend, and how short a time 
he was watching both policies and receiving, investigating 
and paying the assessments, receive all the twenty-five 
hundred dollars, not exceeding which sum Dunham agreed 
that he should have for his attention and payments; nor 
yet should he be limited only to the money he actually 
expended, with the interest thereon. His services in 
watching this business in the case of one in bad health, 
who could not well attend to it, his coming to the rescue 
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of this sinking fortune of this adopted daughter, his saving 
this waif on a vessel going down but for his efforts to save 
it, require equitably, we think, something more than the 
mere sums he paid out from time to time with interest 
thereon. 

It will be observed that the law in respect to wagering 
policies in their inception, and the question, on which 
courts divide, whether the wagering nature of an assign- 
ment of a policy, good and valid in the beginning when 
first issued, remains good, though the assignee took it on a 
sort of wager or chance, is not strictly in this case. There 
is no assignment of either policy in the last contract. The 
money for the loss of life of assured was not collected by 
Hodge, as assignee, at all, but as guardian. The first con- 
tract did assign the policy it related to, but it was a good 
and valid assignment, under any view of the law, by either 
ruling of the two lines of the decision. It was for past 
indebtedness and future indebtedness paid and to be paid 
on assessment, and it stipulated only for arrears of indebted- 
ness for the money so loaned to Dunham and applied to pre- 
miumsor assessments. So that this assignment, under the 
first contract, appears all rightin law. Theother is noas. 
signmentatall. Itisacontract made by a father for his in- 
fant daughter, to be paid by her out of a fund which thereby 
he secured to her, and without which the fund was greatly 
endangered, if it would not be absolutely lost furever. 

It was a good contract for the orphan; and though the 
father may not have had any strict legal right to make it, 
yet the daughter has reaped the fruit of his providence; and 
equity, having power to make everybody do right, and espe- 
cially the wards of chancery under its peculiar Jurisdiction, 
whilst it will protect them in every right, yet it will not 
allow them to do wrong, and it will make her pay what 
is Just and equitable to the man who saved her fortune for 
_ her at the solicitation of, and under contract with, that 
father. 
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Therefore, in view of all the facts of this case, this court 
will make a final disposition of it, under section 4284 of 
the Code, and adjudge that the court below be reversed, 
and that a decree be entered, on the return of. this case to 
that court, by it, that plaintiff do retain of the fund in his 
hands belonging to the ward, under the claim set up in the 
bill, the sum of one thousand dollars in full payment of 
all moneys due him from these contracts in lieu of the 
sum decreed by the court below. 

Inasmuch as Hodge is executor of Dunham s wil, and 
the guardian of the respondent, and that fact of executor- 
ship doubtless sprang out of this transaction, and the guard- 
ianship followed it, we think such sum of one thousand dol- 
lars, in addition to such remuneration as the law gives him 
as executor and guardian, to be an equitable and just set- 
tlement between him and his ward. We do not mean to 
conclude the court below, in respect to any additional fee 
it may decree the solicitor in equity and guardian ad litem 
for the infant respondent for services in this court, in ad- 
dition to that already paid him; nor do we make any 
intimation on the question of allowing any fees to others. 
That question is not before us, and is not decided. 


See, for plaintiff in error: 1 Amb., 418; 2 Story Eq., 
§1357; 1 Pom. Eq., §509; Code of Ga., §2731; Ewell’s 
Lead. Cas., 171, 180; 1 Smith’s L. Cas., 797; 1 Add. Con., 
8161; Code, §§2819, 2821, 2795; 22 Barb., 9; 70 Penn., 
450; 3 Kernan, 31; 23 Am. R., 497 note; 94 U.S., 457. 


For defendant.: Code, §§2818, 2820: May on Ins., §§110, 
33, 398, 392, 389; 61 Ga., 658; 38 Am. R., 289, notes; 
27 Id., T7435 4 Ld.,49; 99 Mass., 157,154; 44 Am. R., 285; 
104 U.S., 775; 26 Am. R., 761; 13 Jd., 313 ; 26 Jd., 7611; 
101 Mass., 566; 41 Ind., 116. 

Judgment reversed. 
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An action for libel was brought, alleging that the publication had 
been made in a public newspaper, and was caused and procured 
by the defendants. The article complained of purported to bea 
voluntary.interview between a reporter of a newspaper and the 
plaintiff, in which the plaintiff is represented as having made 
statements to the reporter to the effect that her mother, having 
been bitten by a cat, was afflicted with a disease similar to hydro- 
phobia; that she dreaded the approach of water, suffered extreme 
pain, and was much swollen in her body and members; that she 
acted like a cat, purring and mewing, and assuming the attitude 
of a cat in the effort tocatch rats, and did other like acts; and that 
a wonderful cure of this disease had been effected by a certain 
medicine, called §. S. 8., which was sold by the defendants. The 
plaintiff alleged that the publication was altogether false : 

Held, that such a publication furnished the basis for an action of libel 
brought by the daughter, and such action was not demurrable. 
(a.) Any publication which tends to expose a person to contempt or 

ridicule is defamatory and libelous. 


March 23, 1886. 


Libel. Parent and Child. Before Judge Crarkge. City 
Court of Atlanta. September Term, 1885. 


Louise Stewart brought an action for libel against the 
Swift Specific Company and J. W. Rankin, to recover 
damages for an article alleged to have been falsely and 
maliciously published in the “ Atlanta Constitution ” and 
“ Atlanta Journal,” two newspapers. It was alleged also 
that the defendants, by such publication, had intended to 
create, and did create, an excitement in favor of the medi- 
cine sold by them, and known as S.S.5S.; and that this 
publication tended to and did bring her into public con- 
tempt and injure her reputation. The plaintiff was the 
daughter spoken of in the article, which was as follows: 


‘*A CAT-BITE STORY. 


‘4 WOMAN BITTEN BY A COMMON CAT AND IS MARVELOUSLY CURED. 

‘“‘A most remarkable case of s:1ffering from the bite of a cat has just 
come to the eyes of a Constitution reporter. Several months ago, 
Mrs. Annie Stewart, a woman seventy years of age, was bitten by an 
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ordinary domestic cat. She gave the matter little attention at first, 
but after a short while, she developed symptoms of poison from the 
virus of the bite, which gradually grew from what amounted to almost 
nothing at the outset, to most alarming evidences of something very 
serious after a few weeks. She suffered intolerably, and finally lost 
the use of her limbs entirely. Yesterday the reporter called on her 
at her room in the James building on Whitehall street. The old lady 
welcomed him in person. 

***Ts this Mrs. Stewart?’ 

‘* Yes, sir,’ she answered. 

‘*¢*T have called to ask about your case; I understand you were bit- 
ten by a cat some months ago.’ 

Yes, sir; that is true; but I am much better now.’ 

** Just here a daughter of Mrs. Stewart looked up and said: 

“** Pardon me, but my mother is very old, and I can better tell her 
story. What is it you wish to know?’ 

‘** About the cat bite, how did it happen?’ 

‘¢ Well, I don’t know that, but a cat dia bite her, and she has suf- 
fered a thousand deaths from it. It was as bad as hydrophobia, and 
something similar’ 

‘** What were the symptoms?’ 

‘*¢ After the poisonous virus had gotten to work in her system, 8..e 
had a tendency to imitate the actions of acat. She would get down 
on the floor, crawl around and endeavor to cateh rats. Then she 
would purr, mew and do a great many things suggestive of the 
characteristics of a cat. She hated the sight of water; also a similar 
symptom to what is always noticeable in violent cases of hvdronho- 
bia.’ 

“** Couldn’t the doctors relieve her? 

‘** No, sir; we had some of the best medical aid in Atlanta, but none 
of them were able todo her a particle of good. She lost complete use 
of herself, and finally was unable to walk or sleep. The most pierc- 
ing pains would dart through her body, causing her to scream at the 
top of her voice. These pains were constant, and while the paroxysm 
lasted, she was pitiable to behold. After a while, huge sores appeared 
on the small of her back, making her life one of extreme loathsome- 
ness and torture. She had also a very heavy swelling about the 
abdomen, and no blood circulation at all in the lower extremities.’ 

‘«¢ What was finally done to relieve her?’ 

** «Dr. Bellamy at last suggested that we try Swift’s Specific, which 
we did reluctantly ; however, we did try it, and you see the result. 
It is marvelous. She lived for months with one foot in the grave. 
The knife-like pains have left her; circulation has been restored ; she 
can work again, and seems so much recuperated that a new lcase of 
life has been added to her years.’ 
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** The daughter of Mrs. Stewart is a most intelligent woman, and 
is confident that nothing saved her mother’s life but the use of the 


8.8. S. remedy. The reporter thanked her cordially for the story 
and withdrew.”’ 


On demurrer, the case was dismissed, on the ground that 
the publication was not libelous in character as to plain- 
tiff. She excepted. 


Hopkins & GLENN; RevBen ARNOLD, for plaintiff in error, 


Reep, Remnuarpt & O'NEILL; Hayeaoop & Martin, for de- 
fendants. 


Jackson, Chief Justice. 


This action was dismissed on demurrer. The question, 
therefore, is, are the words published of and concerning the 
plaintiff libelous? The publication is made in the newspa- 
pers, and consists substantially of statements reported by 


the reporter of the newspaper as having been made to him 
by the plaintiff concerning her mother; the singular conduct 
of that mother while under the influence of a cat bite; the 
wonderful cure of this disease by a certain medicine called 
8. S. S., sold by defendants, who caused and procured the 
publication of the reporter in the “ Atlanta Constitution.” 
The singular conduct of the mother is represented as con- 
sisting of acts like a cat; of purring and mewing like a 
cat; of assuming the attitude of a cat in the effort to catch 
rats, and of similar cat like acts on the part of the mother. 
Her disease is described as similar to hydrophobia. She 
dreaded the approach of water, suffered extreme pain, 
and was much swollen in body and members. The ques- 
tion made is, whether such a publication, altogether false, 
given tothe reporter by the daughter voluntarily, concern- 
ing her own mother, makes a libel upon the daughter. 

By our Code,* “ a libel is a false and malicious defama- 
tion of another expressed in print, or writing, or pictures, 


92974. 
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or signs, tending to injure the reputation of an individual, 
and exposing him to public hatred, contempt or ridicule.” 

In Odgers on Libel and Slander, p. 20, it is thus defined: 
“ Any words will be presumed defamatory which expose 
the plaintiff to hatred, contempt, ridicule, or obloquy, 
which tend to injure him in his profession or trade, or cause 
him to be shunned or avoided by his neighbors.” 

By Lord Holt, in 8 Salkeld, 225—the case of Cropp vs. 
Tilney—it is said, “Scandalous matter is not necessary to 
make a libel; it is enough if the defendant induces an ill- 
opinion to be had of the plaintiff, or to make him con- 
temptible and ridiculous; as, for instance, an action was 
brought by the husband for riding, Skimmington, and ad- 
judged that it lay, because it made him ridiculous and ex. 
posed him.” See also Villers vs. Monsley, 2 Wils., 403, to 
the same effect. 

And Parke, Baron, in O’Brien vs. Clement, 15 M. & W., 
435, said: “* Everything printed or written which reflects on 
the character of another, and is published without lawful 
justification or excuse, is a libel, whatever the intention 
may have been.” 

So, in his commentaries, 3d book, p. 125, Blackstone 
says: “ A second way of affecting a man’s reputation is by 
printed or written libels, pictures, signs and the like, which 
set him in an odious or ridiculous light, and thereby di- 
minishes his revutation.” 

And in our own reports, 6 @a., 283, in Giles vs. The State, 
Chief Justice Lumpkin said: “ At common law any pub- 
lication is a libel, the tendency of which is to degrade and 
injure another person, orto bring him into contempt, hatred 

_or ridicule, or which accuses him of a crime punishable by 
law, or of an act odious and disgraceful in society; and by 
the penal Code of this state, a libel is defined to be a ma- 
licious defamation, expressed either by printing, or writ- 
ing, or signs, pictures and the like, tending to blacken the 
memory of one who is dead, or the honesty, virtue, integ- 
rity or reputation of one who is alive, and thereby expose 
him or her to public hatred, contempt or ridicule.” 
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Therefore, the authorities are numerous, it appears, to 
the effect that any publication which tends to expose a 
person to contempt or ridicule is defamatory and libelous, 
and the question before us resolves itself into this, do these 
words, published concerning this plaintiff, as being fur- 
nished by her for a public newspaper of very wide circu- 
lation, to the reporter of that newspaper, have a tendency 
to bring her into public contempt or ridicule, they being 
voluntarily given to the reporter by her for publication 
concerning her mother ? . 

That they tend to bring the mother into public ridicule 
and laughter and fun is very clear. It is rather difficult 
to read it without a sort of pity, which explodes in laugh- 
ter, when the old woman is mewing like a cat and fixing 
to spring upon rats and mice. To publish a thing of the 
sort about a woman certainly tends to make her the sub- 
ject of ridicule—a sort of butt for laughter and fun, which 
even her pitiable condition, her excruciating pains and 
swollen limbs and body can hardly repress. If such be 
the effect of such a publication about the mother upon her, 
what is the effect upon the daughter’s character, who 
hastens to apologize for her mother’s age and slowness of 
speech, and glibly tells the reporter, for publication in the 
“Constitution,” such a tirade about the antics of her own 
mother? A feeling of contempt for one so eager to spread 
before the world such ridiculous conduct of her own 
mother rises spontaneously to the human breast, and leads 
tothe belief that she cannot be a very grateful and dutiful 
daughter, or tends to the conjecture that money must have 
drawn the narraiive from her, either because of extreme 
poverty or avaricious hunger. If, then, a libel be that 
publication which tends to load with public contempt the 
person who is falsely charged with furnishing the matter 
voluntarily for print, and which tend to lower her reputa- 
tion asa sensible, modest and dutiful daughter, because 
she furnished for publication such foolish and ridiculous 
conduct of her mother, then this publication is defamatory 
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and libelous of this plaintiff. and she has the right to go 
before a jury upon the complaint she makes of its false- 
hood. 


Judgment reversed. 


BARBER e¢ al. vs. SHAFFER et al. 


Where a deed did not convey or purport to convey one tract of 
land, embracing the lots stated therein as one whole body of 
land, consisting of so many acres, but conveyed several distinct 
and separate lots of forty acres each, more or less, without any 
intimation of a sale of all as one tract, possession of one of the lots 
named did not by construction extend over the others, under th2 
deed as colorvof title. It is only where all the lots are conveyed 
as one tract of land that the statute makes the conveyance color 
of title to extend over them all, and constructively, by the posses- 
sion of one, extends the grantee’s possession to all within the 
boundaries of the one tract described in the deed. 

(a.) This case differs from those in 57 Ga., 204; 62 Id., 527; 64 Id., 
156; 65 Id., 402. 

(b.) Under the facts of this case, the numbers of the lots and dis- 
tricts sufficiently identified the land, and the deed was admissible 
in evidence. 


April 20, 1886. 


Prescription. Possession. Deeds. Title. Before Judge 
BranuaM. Paulding Superior Court. August Adjourned 
Term, 1885. 


Shaffer et al. brought ejectment against Barber, tenant, 
et al. Defendants relied on a prescriptive title. The 
deed under which they claimed conveyed six lots, described 
as follows: 

“No. 212, No. 73, No. 380, No. 382, No. 310; also No. 412, six lots 


in the second district, third section, containing each lot forty acres 
to the same, more or less.”’ 


Later on in the deed, the lots are spoken of as follows: 
“The said six forty-acre lots, according to the Cherokee purchase, 


now Paulding county, Georgia, containing by estimation fortty acres, 
be the same more or less.’’ 
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Lots numbers 380, 3-2 and 412 were those involved in 
the suit. It appeared that the corner of lot 380 touched 
the corner of 412, and that another corner of 412 touched 
a corner of 332. Possession of 380 was held, and pre- 
scription was claimed as to the other two also, All of 
the plaintiffs had been of age for more than seven years, 
except one. 

The jury found for the minor plaintiff as to lot number 
380, and for the defendants against the other plaintiffs as 
toit. As to the other lots, the jury found for the plaintiffs. 
The defendants moved for a new trial, on the following 
among other grounds: 

(1.) Because the verdict was contrary to law, evidence 
and the charge of the court. 

(2.) Because the court charged the jury as follows: 
“ Whether the deed introduced by the defendant, Braswell, 
covers an entire tract of land or three several and separ- 
ate tracts is a question for you to decide. If it covers an 
entire tract, then actual possession of lot No. 880 would 
constructively extend to the other lots; but if it covers 
and embraces three lots that do not constitute and embrace 
an entire tract (7. e., if lots 882 and 412 are separate tracts 
of land and not with 380 a part of an entire tract), then 
the actual possession of 380 would not constructively ex- 
tend the possession to the other two iots.’”-—The objection 
to this charge was that it was not warranted by the evi- 
dence, it appearing that the lots were connected; and also 
that the court failed to charge, in that connection, what 
constituted constructive possession. 

The motion was overruled, and the defendants excepted. 


C. D. Pures, for plaintiffs in error. 


D. P. Lester; W. P. McCuatcny; Geo. N. Lester, for 
defendants. 


Jackson, Chief Justice. 


The controlling question in this record is, whether the 
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deed, by which the plaintiff in error defended his pos- 
session of the lots of land in dispute as color of title for 
seven years, extended over them by constructive possession 
thereof, there being no actual possession of them. The 
deed does not convey, or purport to convey, one tract of 
land, which embraced so many lots as one whole body of 
continuous land, consisting of so many acres, but it conveys 
several distinct and separate iots of forty acres each, more 
or Jess, without any intimation of a sale of all as one tract. 

Therefore, though one or them may be actually occupied 
by the grantee, such possession does not, by construction, 
extend over the others by this deed as color. It is only 
where all the lots are conveyed as one tract of land that 
the statute makes the conveyance color of title to extend 
over them all, and constructively, by the possession of one, 
extends the grantee’s possession to ali within the bounda- 
ries of the one tract described in the deed. Hence, the 
boundary must be described, to give notice by the record 
cf the deed; and hence it must be recorded. Therefore, 
this case does not fall within section 2681 of the Code, 
and the construction of that section in Parker, ex'x, vs. 
Jones et al., 57 Ga., 204; Janes, adm’r, vs. Patterson, 62 
1d., 527; Tritt vs. Roberts, 64 Jd.,.156 ; and Anderson vs. 
Dodd, 65 Jd., 4092, ete. 

This point rules this case. Some point was.made on the 
admissibility of a deed of the defendant in error, on the 
ground that the section within which the land lay was not 
described by numbers; but under the facts, the numbers 
of the lot and district and the name of the county sufli- 
ciently identified the land. > 

Judgment affirmed. 
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BLaAcKMAN vs. THE StTaTE OF GEORGIA. 


The superior court of Schley county convened on the fourth Monday 
in September, 1885, and on Tuesday, the grand jury returned an 
indictment for murder against the defendant. He being then con- 
fined in the jail of fumter county, and being unable to employ 
counsei, the court announced that he would take up the case on 
Friday thereafter, and assigned three attorneys to represent the 
defendant. When the case was called, a continuance was asked, 
and counsei for defendant showed that they were not prepared to 
proceed; that the defendant had been brought up for triai from 
the jail in Sumter county late on Thursday evening, and that they 
had been unable to confer with him so as to prepare his defence: 

Held, that the court should have granted a postponement of the case 
either for the term or to some particular day; and refusal to do so 
was error. 


April 27, 1886. 


Criminal Law. Continuance. Before Judge Fort. 
Schley Superior Court. September Term, 1885. 


Reported in the decision. 


B. B. Hinton; J. S. McCorxie; B. H. Wrixrson, for 
plaintiff in error. 


CLIFFORD ANDERSON. attorney general, C. B, Hupson, 
solicitor general, by W. A. Hawxuns, for the state. 


BLANDFORD, Justice. 


Blackman was indicted and found guilty of murder for 
killing of S. J. Tondee, on the 5th of September, 1885. 
by the superior court of Schley county, at the September 
term, 1885. of said court. On Wednesday, the court having 
convened on the fourth Monday of said month, and the 
grand jury having returned the bil! of indictment on Tues- 
day before, the accused being unable to employ counsel, 
and at that time confined in the common jail of Sumter 
county, the court announced that he would take up the 
case on Friday thereafter, and assigned as counsel for the 
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prisoner, B. B. Hinton, J. S. McCorkle and B. H. Wilkin- 
son, Esquires. The counsel asked that the case be con- 
tinued, and showed that they were not prepared to go on. 
with the case, and that the prisonerhad only been brought. 
up for trial from the jail in Sumter county late on Thurs- 
day evening before the trial; that they had not been ena- 
bled to confer with him so as to prepare his defence. The 
court refused this motion, and this refusal is assigned as 
error. 

We think that, under the facts of this case, the court 
should have granted a postponement of the case, either 
for the term or to some particular day thereafter. The 
evidence being circumstantial, his counsel should have 
been allowed a reasonable time to have prepared the pris- 
oner’s defence. It is quite manifest to us from the facts 
that the counsel had not had time allowed to prepare the 
defence. Article 1, section 1, paragraph 5 of the consti- 
tution of this state declares that every person charged 
with an offense against the laws of this state shall have 
the privilege and benefit of counsel. This constitu- 
tional privilege would amount {» nothing if the counsel 
for the accused are not allowed sufficient time to prepare 
his defence ; it would be a poor boonindeed. This would 
be “to hese the word of promise to our ear and break it 
to our hope.” 

Judgment reversed. 


MARSHALL eft al. vs. LOCKETT. 


It is the duty of the court to protect from interference the property ’ 
in its possession through its receiver. Where a receiver was ap- - 
pointed, and no exception was taken thereto, but only to the grant . 
of an injunction restraining interference with the property, and 
where it appeared that the title to certain land was in dispute, 
which was in the hands of a receiver, and one of the litigants. 
made an effort to distrain for rent against another, this was an 
interference with the property which was properly enjoined. 

May 1, 1886, 

v 75-19 
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Receivers. Injunction. Before Judge Witus. Taylor 
County. At Chambers. February 4, 1886. 


Reported in the decision. 


W. S. Watxace & Son, for plaintiffs in error. 


A. A. Carson; O.J.Toornton; J. M.Smrrn, for defend 
ant. 


Jackson, Chief Justice. 


On a bill in equity brought by Lockett against Marshall 
and wife, the chancellor granted an injunction, and error 
is assigned here on this grant. We think that a single 
point controls the case and demanded the injunction, A 
previous order had been passed appointing a receiver to 
take charge of the property. This receiver was continued 
in the same decree that granted the injunction, and there 
is no exception to that appointment or assignment of error 
thereon, but only to so much as enjoined further interfer- 
ence with the property now and then in possession of the 
receiver, by the Marshalls, is excepted to, and only on that 
part of the decree is error assigned. 

It is the duty of the court to protect from interference 
the property in its possession through its receiver an offi- 
cer of the court, and the writ of injunction is a mild rem- 
edy, when attachment and imprisonment for contempt 
might have been used by the chancellor. 

The effort to distrain for rent, the lands being in the 
hands of the receiver, and the title thereto being in dis- 
pute between the litigants, would be an interference, it 
seems, with the court’s dominion over the lands and decree 
to be rendered fixing the rights of both parties in respect 
to the amount due from one to the other; and the injunc- 
tion to’stop ‘that process until final hearing or further order 
of the chancellor was germane to the issues made in the 
bill and answer; and we cannot say there was error in 
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embracing the effort to distrain in the decree restraining 


and enjoining interference generally with the property. 
Judgment affirmed. 


LATHAM vs. Kos e al. 


Where suit was brought on promissory notes by one of the signers 
thereof, who alleged that she was a surety, against two other sign- 
ers, one of whom was sued as principal and the other as a co- 
surety, and where the cause of the action set out as against the 
surety was barred by the statute of limitations, andit appeared 
that the defendant, sued as a principal, wasa minor when the notes 
were given, and there was no allegation that the property for 
which they were given was necessary forthe defendant, there was 
no errcr in dismissing the declaration or demurrer. 

(a.) Where there was no cause of action set out, the case might be 
dismissed on oral demurrer at the trial term. 


May 1, 1886. 


Promissory Notes. Principal and Surety. Statute ot 
Limitations. Practice in Superior Court. Before Judge 
Wuus. HarrisSuperior Court. October Term, 1885. 


On March 31, 1884, Mrs. S. L. Latham (formerly Kolb) 
brought her action against P. V. Kolb and T. B. Camp, 
alleging that they were indebted to her, as bearer, on two 
promissory notes attached to the declaration. The allega- 
tions are confused, but are, in substance, as follows: P. V. 
Kolb, who was then a minor, purchased two horses from 
one Brotherton, and gave the notes for them. Camp, who 
was Kolb’s guardian, signed the note, and the plaintiff also 
signed as security at the special instance of Kolb, who 
stated that she would not be troubled; that Camp, who 
also would sign, owed him enough to pay off the debt when 
it became due. When the notes became due, the plaintiff 
requested Camp to pay them out of the funds of Kolb in 
his hands as guardian, which Kolb also requested him to 
do, and promised to: give a receipt for that amount upon 
arriving at age, but Camp refused to do so, and “ forcibly, 
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wrongfully, fraudulently and unlawfully ” paid the amount 
out of funds in his hands belonging to the plaintiff. She 
did not know this until Camp wrote her to that effect, and 
she refused to ratify his action and demanded her money, 
which he refused to pay, though Kolb since became of age 
and was willing that it should be done. She has since 
demanded payment of both Kolb and Camp, but it has 
been refused. 

- The copy notes attached to the declaration showed that 
they were dated February 8, 1875, due on or before the 
fifteenth day of October thereafter to Brotherton or bearer, 
and signed by P. V. Kolb, L. Kolb and T. B. Camp, se- 
curity. 

By an amendment at the October term, 1885, the plaintiff 
struck all allegations of wrongful, forcible and fraudulent 
payment by Camp and the allegation that he was guardian, 
and alleged that her money paid the notes; that she was a 


surety, and that she sues on the notes, and is entitled to 
contribution from Camp. 7 

The defendant filed a plea to the merits, unsworn to, 
but on the trial demurred orally to the declaration, and it 
was dismissed. The plaintiff excepted and assigned error 
thereon, and on the ground that the demurrer ore tenus at 
the trial should not have been beard. 


W. L. Latuam; Geo. Latuay, for plaintiff in error. 
No appearance for defendants. 
Jackson, Chief Justice. 


This is an action brought by Mrs. S. L. Latham against 
P. V. Kolb, principal, and T B. Camp, security, on two 
promissory notes, signed and sealed by P. V. Kolb, and the 
petitioner, then Miss S. L. Kolb, and signed but not sealed 
by Camp as security. 

The record is quite confused, and it is difficult to deci- 
pher it so as to ascertain the precise case made by the 





MARCH TERM, 1886. 293 
Mosely vs. Sanders 


declaration, which declaration the court dismissed on the 
trial term, and on that judgment of dismissal error is as- 
signed. It appears, as far as we can fathom it, to be acase 
brought first against both defendants to recover the full 
amount of the notes, on the ground that they were given 
for property Kolb, who was a minor when the notes were 
given, got, to-wit, a couple of horses; and by amendment 
in striking out certain parts of the original declaration and 
adding thereto, it seems to be leveled more at Camp alone, 
alleging that heis co-surety with her for Kolb, and having 
money of his in his hands, is bound to contribute to her 
loss, as he paid her money for the horses,—which seems to 
be a new cause of action. Whether so or not, we do not 
see how she can recover from either, because, as against 
Camp, the surety, who did not put his seal to the notes, the 
suit being upon them, the statute of limitations bars her 
recovery; and as against Kolb, he was a minor when she 
went his security on the notes, and there is no allegation 
of any sort that the horses were necessaries in any way to 
him. The notes sued on were given and due in 1875, and 
the suit was brought: in 1884; so that the statute bars re- 
covery against Camp, and against the minor she cannot 
recover on the notes without more than is alleged by her. 

The conclusion is that the court did not err in dismiss- 
ing the declaration. There is nothing in the point that it 
was too late to dismiss on oral demurrer at the second or 
trial term. 

Judgment affirmed, 


MosELy vs. SANDERS, 


. Where a judgment was rendered in April, 1866, on which a/fi. fa. 
was issued in May and delivered to the sheriff in October of the 
same yéar, and nothing more was done until the April term of 
court, 1875, when, the original fi. fa. having been lost, an alias fi. 

fa. was issued, which was levied on certain land, the judgment 

- was dormant. 
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. If a sheriff rejects an affidavit of illegality, he does so at his risk, 
and if he declines to receive an affidavit of illegality, which is the 
proper remedy, he becomes responsible to the injured party. 

. Expenses of litigation are not punitive or vindictive damages, but 
stand alone, and are regulated by §2942 of the Code, and the jury 
may allow them if the defendant has acted in bad faith, or has 
been stubbornly litigious, or has caused the plaintiff unnecessary 
trouble and expense. In this case, they were sustainable on the 
last ground stated. 


May 1, 1886, 


Judgments. Statute of Limitations. Sheriffs. Ille- 
gality. Damages. Before Judge Joun T. Cuarke. Early 
Superior Court. October Term, 1885. 


To the report contained in the decision, it is necessary to 
add only the grounds of the motion for a new trial, which 
were as follows: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court charged that, if the defendant, 
while sheriff, levied a fi. fa. which was dormant on the 
land of the plaintiff and proceeded to sell it, notwithstand- 
ing the plaintiff presented him an affidavit of illegality, 
setting up lawful and true reasons why he should not pro- 
ceed, and thus threatened the plaintiffs possession and 
compelled him to take trouble and expense to defend him- 
self, his conduct was illegal and injurious to the plaintiff's 
rights, and he was liable for all damages which were actu- 
ally produced by such illegal act; the fact that he acted 
honestly and in good faith in what he considered the per- 
formance of his duty cannot exempt him from such lia- 
bility for the actual damages so caused; but if the jury 
believed he so acted in good faith, although his error would 
make him liable for the actual damages, they ought not 
to find against him exemplary or vindictive damages. 

(3.) Because the court charged that the ji. fa. under 
which the defendant made the levy and sale was dormant, 
and that the sheriff had no authority to make such levy 
and sale thereunder. 





MARCH TERM, 1886. 295 


Mosely vs. Sanders. 


+ oe oe 


(4.) Because the court charged that the jury might con. 
sider, as part of the damages, such necessary and reasona 
ble attorneys’ fees and necessary expenses as might be 
proved that Sanders had paid, or was bound to pay, in de- 
fending himself against that illegal proceeding. 


E. C. Bower, for plaintiff in error. 
Bacon & Rutuerrorp, for defendant. 
Jackson, Chief Justice. 


This is an action brought against the sheriff for damages 
in levying a dormant judgment and declining to receive 
an affidavit of illegality, thereby forcing the plaintiff in 
the present suit to purchase the land and damaging him 
thereby. The jury found for the plaintiff, and the case 
comes before us for review. 

1. Was the judgment dormant? It was rendered in 
April, 1866, 7. fa. issued in May, and delivered to the sher- 
iff in October of the same year. This ft. fa. was lost, and 
an alias was issued at the April term, 1875, and levied on 
the lands of the defendant in execution, the plaintiff in 
the present action. The case of Zurner vs. Grubbs, 58 
Ga., 278, covers this point all over; and that case was 
followed by Smith vs. White, 63 Ga., 236, and is too well 
established to be reviewed now. Stare decisis should be 
adhered to, even if originally the question was doubtful. 

2. Was the plaintiff entitled to recover? The sheriff 
declined to receive the affidavit of illegality when it was the 
defendant’s, present plaintiff's, remedy. Smith & Merrritt 
vs. Dickson & Harris,9 Ga.,400. The rejection of the affi- 
davit is at sheriff’s risk (Sullivan & Price vs. Hearnden, 
11 Ga., 294; Tucker et al. vs. Respass, 28 Ib., 613), and 
he becomes responsible to the injured party. Same cases. 

3. Iixpenses of litigation do not fall under the head of 
punitive or vindictive damages under our Code, but they 
stand by themselves, 
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Section 2992 of the Code regulates thcir positicn and 
when they may be recovered. Where the sheriff acted in 
bad faith, they would be revoverable; or if he had been 
stubbornly litigious, or had caused the piaintiff unneces 
sary trouble and expense, then the jur y may allow them. 

We think this case falls within the last italicized ground 
in the statute above cited. He should have received the 
affidavit and had the question of the dormancy of the 
judgment and illegality of the process tried by the court. 
He could not have been made liable by the other side for 
doing so in this case. Taking the charge, as given in the 
three extracts from it excepted to, we see no error in it, all 


construed together, and none in overruling the motion for 
a new trial. 


Judgment affirmed 


Cox vs. JONES. 
o 

One who bought land at a sheriff’s sale sold it to another. The de- 
scription, both in the sheriff’s deed and in the bond for titles given 
by the vendor to the vendee, was as follows: ‘‘ The following lots 
of land, numbers (248) two hundred and forty-eight,’’ etc. (giving 
other numbers), ‘‘ containing each two hundred and two and one- 
half acres, more or less, and one hundred acres, more or less, off 
of lot number (229) two hundred and twenty-nine, or so much 
thereof as is not owned by Mr. Grier, and lot number 263, contain- 
ing one hundred and fifty-two and a half acres, more or less, or so 
much thereof as does not belong to Mrs. Pope, containing in all 
one thousand and sixty-two and one-half acres, more or less.’’ 
The purchaser wrote a number of let ters after the purcl.ase, prom- 
ising to pay, and so promised, even after knowledge that the entire 
lot number 263 was claimed by Mrs. Pope. The purchaser also 
lived in the neighborhood of the land, while the vendor lived at a 
distance. 

Held, that the court did not err in charging that, if the entire lot 
number 263 was held by Mrs. Pope at the time of the trade, the 
vendor would not be bound to make a title to it, and the vendee 
could not claim a deduction from the general price of the entire 
purchase on account of it. 

(a.) A verdict for the vendor was demanded by the evidence. 


May 1, 1886. 
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~ Cox ve. Jones. 
Deeds. Title. Fraud. Contracts. Verdict. Before 


Judge Joun T. CLrarkE. Terrell Superior Court. Novem- 
ber Term, 1885. 


Jones brought suit against Cox on certain notes given 
by the latter for the purchase money of land. He also 
brought ejectment against the same person, who filed a bill 
in equity against the plaintiff. The real issue involved 
was, whether Cox was entitled, under the bond for titles 
received by him, to have a deduction from the purchase 
price of the entire land by setting up that all of lot num- 
ber 263 was adversely held by “the Pope estate.” The 
bond and the other facts necessary to an understanding of 
the case are set out in the decision. 

The jury found for the plaintiff the balance of the pur- 
chase money due on the notes. The defendant moved for 
a new trial because the verdict was contrary to law and 
evidence, and because the court charged to the effect that, 
if Mrs. Pope held the whole of lot number 263, Jones was 
not bound to make titles to any part of it, and Cox would 
not be entitled to any reduction of the price on that ac- 
count. The motion was overruled, and Cox excepted. 


D. A. Vason, by brief, for plaintiff in error. 
C. B. Wooten, by J. H. Lumpxtn, for defendant. 
JACKSON, Chief Justice. 


Three cases—one for land, one for purchase money, and 
the other in equity, involving the same question—were tried 
together, Jones being plaintiff and Cox defendant in the 
two first, and Cox complainant and Jones defendant in the 
bill. The jury found in favor of Jones the premises in 
dispute and the sum sued for. 

The case seems to turn on the construction of the bond 
for titles given by Jones to Cox. It obligated Jones to 
make title to “ the following lots of land, 248, etc. (giving 
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other numbers), containing each 2024 acres, more or less, 
and one hundred acres, more or less, off of lot number 229, 
or so much thereof as is not owned by Mr. Grier, and lot 
number 263, containing 1524 acres, more or less, or s0 
much thereof as does not belong to Mrs. Pope, containing 
in all one thousand and sixty-two and one-half acres, more 
or less.” 

The dispute was about number 263 and Mrs. Pope’s 
claim. Jones had just bought the place at sherifi’s sale, 
and the sheriff’s deed to him uses the precise janguage of 
the bond he gave to Cox. Cox was put upon notice in 
respect to Mrs. Pope’s claim on number 263, both in the 
bond and the sheriff’s deed. It was putin the bond by the 
clerk who transcribed the description from the deed of the 
sheriff when the bond was made to Cox. Moreover, after 
full knowledge of Mrs. Pope’s claim, Cox wrote to Jones 
that “it is reported that I did not intend to pay you any- 
thing more on the land until you settled the dispute about 
the disputed lot. That is not so. I intend to pay you as 
soon asI can.” ‘The only disputed lot is that in conten- 
tion between them now, which is number 263, with Mrs. 
Pope’s claim thereon, and other subsequent letters, and 
letters before this, are excuses to pay on account of mis- 
fortune in farming, etc. So that, considering also that 
Jones lived in Macon and Cox in the neighborhood of the 
land, there can be no pretense of fraud in Jones's conduct, 
and Cox took the bond with his eyes open. That bond 
only gave him the lot in question, subject to Mrs. Pope's 
claim uponit. He should have looked to see what it was 
before he traded; and there was no error in the charge of 
the court that, if the entire lot, 263, was held by Mrs. Pope 
at the time of the trade, Jones would not be bound to make 
titles to it, and Cox could not claim a credit from the gen- 
eral price of the entire purchase on account of it. See Zee, 
adm’r, vs. Hester, 20 Ga., 588; Code, §2642. Really, the 
verdict was demanded by the facts. 

Judgment affirmed. 
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CRAWFORD vs. C. W. & H. B. Kuwsrovau. 


. Wherea crop of cotton and corn was levied on, and a claim thereto 
was interposed by the wife of the debtor, who, upon the trial, ad- 
mitted possession of the property in her husband, and assumed 
the burden of proof, she thereby prima facie admitted title in him, 
possession of personalty indicating title thereto. 

Where the claimant undertook to overcome this possessory title 
by showing title to the land on which the crops were raised, but 
the evidence was wholly unsatisfactory that her money paid for 
it, though the deed was made to her, and the entire transaction, as 
developed by the evidence, appeared full of fraud, concocted by 
the husband and wife to defeat the creditors of the former, a ver- 
dict subjecting the property was demanded by the evidence. 

The verdict being demanded by the evidence, it is unnecessary to 
look closely at the errors assigned in respect to the charge of the 
court. 


May 1, 1886. 


Husband and Wife. Debtor and Creditor. Fraud. 


Claim. Verdict. Before Marion Betuung, Esq., Judge 


pro hac vice. Talbot Superios Court. Seotember Term, 
1885. 


An execution in favor of C: W. & H. B. Kimbrough 
against J. J. Crawford, based on a judgment rendered Sep- 
tember 17, 1884, was levied on certain crops of cotton and 
corn, and a claim was interposed by Mrs. Martha J. Craw- 
ford, the wife of the defendant in error. The entry of 
levy shoWed that the cotton and corn levied on constituted 
the crops growing on the “ Laban Hughes place.” 

The claimant admitted possession in the defendant and 
assumed the burdenof provf. She and her husband testi- 
fied, in brief, as follows: The land on which the crops 
were raised belonged to the claimant. She bought it in 
December, 1881, took a deed in her own name and paid 
for it. Both stated that her money paid for it; that she 
received a portion of the money from her fathér’s estate 
and a portion from her farms. The husband testified that 
the amount received from her father’s estate a number of 
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years before was $75 or $100; that in 1875, 1876 or 1877, 
she had $100 in gold; that she had purchased some land 
during the war, but had never sold it, and had not farmed 
on it for sometime; that $3,500 was paid for the Hughes 
place ; that he had several places; that in 1876 or 1877, 
he sold one place to his son-in-law, and had also so!d other 
places to his sons ; that he was considerably indebted when 
his wife bought the property ; that some of the debts were 
reduced to judgment in 1882. Both stated that the de- 
fendani cultivated the place with the consent of the claimant 
for her, without any special contract. He stated that he 
always returned the property for taxation for her, but did 
not remember to have returned any property for her be- 
fore 1881. 

Other witnesses testified that Hughes moved from the 
place about the close of 1881 or the beginning of 1882, 
and that the defendant and claimant had since lived to- 
gether on the land. 


The deed from Hughes to the claimant, dated December 
3, 1881, with the expressed consideration of $3,500, was 
introduced. 


The testimony for the plaintiffs in fi. fa. was, in brief, 
as follows: The defendant, with his family, lived on the 
landin 1884. Hemanagedthefarm. He stated to a wit- 
ness that he bought it; to another witness he remarked in 
a jocular manner, when he went to pay for the place, that 
he was afraid of being robbed. The cotton raised the year 
before the trial was marked with the name of the defendant. 
The debt to the plaintiffs was contracted in 1883 for sup- 
plies to runa farm. One of the plaintiffs testified that 
the defendant would frequently come in and talk about 
his crops, and nothing was said about his wife’s having 
any farm. There were several small places which the de- 
fendant had had under his control within the past few 
years. They are occupied by his children. 

The jury found the property subject. The claimant 
moved for a new trial, which was refused, and she ex- 
cepted, 
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Wis & Matuews, for plaintiff in error. 
Martin & Worritt; Joun Peasopy, for defendants. 
Jackson, Chief Justice. 


A crop of cotton and corn was levied on as the prope:ty 
of Crawford. It was claimed by Mrs. Crawford. The 
claimant admitted possession in Crawford, her husband, 
and assumed the burden. Testimony was introduced in 
respect to the ownership of the land which produced the 
crop, and whose money really paid for it, the wife’s or 
husband’s. The jury found the cotton and corn subject, 
and the claimant, being denied a new trial, excepted. 

1. When the claimant admitted possession in her hus- 
band of the personalty levied on, and assumed the 
burden, she admitted title in him. Possession of personal 
goods is title thereto. 

2. She undertook to overcome this possessory title by 
showing title to the land; but :the evidence was wholly 
unsatisfactory that her money pafd for it, though the deed 
was made to her. The whole affair,as developed by the 
evidence, looks full of fraud, concocted by husband and 
wife, to defeat creditors of the former, and the verdict was 
demanded by the admission of possession of the cotton and 
corn by the husband and no sufficient rebuttal of the title so 
put in him by the wife’s own admission of that possession 
in order to get the conclusion. Cothran vs. Forsyth, 68 
Ga., 560, 567; Royce vs. Gazan* and Smith vs. Wellborn,t 
lastterm. The ownership by admission and the husband’s 
mortgage of the crop conclude the issue. 

8. As the verdict was demanded, it is unnecessary to look 
closely at the errors assigned in respect to the charge of 
the court. At a glance the charge is all right. 

Judgment affirmed. 


76 Ga., 79. 'T5 Ga., 799. 
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CUNNINGHAM, guardian, vs. WoopBripge & Harriman et al. 


1, Where money of a ward was sent by the guardian to another to 
invest, and it was invested in a bond, and the person so investing 
formed a partnership, and the firm used the bond as a collateral 
security, if the bond had been non-negotiable, the conversion and 
liability of the firm would be clearly shown in an action of trover ; 
and as notice to one partner is notice to all and binds the firm, 
although the bond was negotiable, the firm were not innocent pur- 
chasers without notice; and the grant of a nonsuit was error. 
Although the partner who fraudulently put in, as an asset of the 
firm, the bond in which the ward’s money was invested may have 
left the state, yet service on the remaining partner was service on 
the firm, and bail process having been taken out against the firm, 
and bond having been given by them, the suit was against them, 
and not against the remaining partner alone, and any indebtedness 
between the partners would not be a defence to the suit against 
the firm. 


March 30, 1886, 


Partnership. Title. Conversion. Notice. Parties. 


Before Judge Apams. Chatham Superior Court. Decem- 
ber Term, 1885. 


Reported in the decision. 


CuisHotm & Erwin; Lawton & Cunnineuay, for plaint- 
iff in error. 


Denmark & Apams, for defendants. 
Jackson, Chief Justice. 


An action of trover was brought by the guardian of an 
infant against the firm of Woodbridge & Harriman for the 
recovery of a five hundred dollar state of Georgia bond, 
and at the close of plaintiff's testimony, a nonsuit was 
granted, which makes the error assigned here. 

Mrs. Cunningham, the guardian, sent money of her ward 
to Woodbridge to invest, which he did in the bond sued 
for. He never returned the bond to her, but used it indi- 
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vidually as collateral security in a bank. After he failed 
as an individual, he formed a partnership with Harriman, 
and carried the bond into that firm as an asset there, and 
there it was used asa collateral security for the firmina 
bank from which they were borrowing. Woodbridge knew 
all about the bond, of course, as he invested the ward’s 
muney for her guardian, but he did not communicate to 
his partner that he had no title to it, but it belonged to the 
ward, So that the question is, did his knowledge bind the 
firm of which he was a partner, and was the firm a bona 
fide holder of this negotiable bond without notice and its 
title good against the true owner ? 

1. If the bond had not been negotiable, but a mere per- 
sonal chattel, it is clear that the conversion of it by the 
firm and their liability for itwould be made out completely 
and the nonsuit would be error. Being a negotiable bond 
if they bought it without notice, they would be protected 
against the true owner; but did the‘firm buy without no- 
tice or knowledge, when one of them knew all about it, 
and fraudulently, as to the true owner, putit in the business 
of the firm and they used it as collateral ? 

Notice to one partner is notice to all and binds the firm. 
Knowledge of one is knowledge of all and binds all. 
1 Collyer on Part., 269, 641,654. Even a fraud by one is 
fraud in all as to innocent third parties. Code of.Ga., 
§1J15; Alewander vs. The State, 56 Ga., 478. 

Therefore, the firm procured this bond with full knowl- 
edge to whom it belonged, and the plaintiff is entitled to 
recover it, and the nonsuit is clearly an erroneous judg- 
ment on the facts proved. Welker vs. Wallace, 31 Ga., 
362, covers this case all.ovet. Houser & Bronson vs. 
Riley, 45 Ga., 126, is also on it. 

2. Bit it is ieee that Woodbridge is out of the state 
and was not served, having run away, as counsel alleges, 
and that the action is virtually against Harriman, and Bar. 
riman had no notice and is left to bear the burden of Wood- 
bridge’s iniquity. | 





304 SUPREME COURT OF GEORGIA. 


Lanier vs. The State of Georgia. 


Service on Harriman is service on the firm. Fleshman 
& Co. vs. Collier, 47 Ga., 253. The action is bail trover, 
and the bond is given by the firm, and the surety is surety 
for the firm. So the action is against the firm; the firm 
is sued; the firm has secured the debt or damages if the 
property is not forthcoming, and even if Harriman indi- 
vidually had any equity against the trucowner of the bond, 
which equity is quite dim to us, the proceeding is not, 
against him individually, and will not be, because the firm 
has secured the plaintiff. Most clearly, if his partner, who 
is beyond seas, is indebted to Harriman, the firm debts 
must be paid before the partner’s indebtedness to it can 
be paid out of the joint assets; and we can conceive of 
no debt more sacred than what the firm owes for convert- 
ing another’s property to its own use. ; 

In any view we can take of the case, the nonsuit is 
wrong. 

Judgment reversed. 


LANIER vs. THE STATE oF GEORGIA. 


1, To charge in an indictment the breaking and entering of the store- 
house of another with intent to steal therefrom his goods and 
chattels therein contained, is a sufficient charge of burglary with- 
out adding, ‘‘ where valuable goods, wares, etc., are contained or 
stored.’”’ Those words in $4386 uf the Code apply to the words, 
‘‘ or other place of business of another,”’ in the same section, and 
not to the ‘dwelling, mansion or storehouse.”’ 

(a.) If is not necessary to describe the goods, etc., or to allege their 
value. 

2. If the defendant broke and entered a storehouse with intent to 
steal, and was prevented from doing so in the very act of trying 
to open a drawer, the crime is burglary, and there was no error in 
charging to that effect. 

8. Section 4417 of the Code, in respect to the punishment of persons 
‘* breaking and entering any house or building (other than a dwel- 
ling-house and its appurtenances), with intent to steal, but who 
is detected and prevented from carrying such intention into effect, 
or any person breaking any such house or building and stealing 
therefrom any money,” etc., refers to other houses than those 
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wherein burglary is the offence, as described in §4386, which, as 


amended, includes other houses than the dwelling-house, and em: 
braces storehouses. 


April 20, 1886. 

Criminal Law. Indictment. Larceny. Burglary. Be- 
fore Judge Fain. Gordon Superior Court. August Term, 
1885. 

Reported in the decision. 


Dasney & Foucue’, for plaintiff in error. 


J. W. Harris, Jr., solicitor general, by Rest. B. Tripps, 
for the state. 


Jackson, Chief Justice. 


The defendant was convicted of burglary, and brings the 


case here on assignments of error on the denial of a mo- 
tion in arrest of judgment and another motion for a new 
trial. 

1. A charge that the defendant “ did then and there,.un- 
lawfully and with force and arms, the storehouse of one: 
Jackson M. Neal, there situate, feloniously and burglari- 
ously did break and enter, with intent the goods and chat- 
tels of the said Jackson M. Neal in the said storehouse 
then and there being then and there feloniously and 
burglariously to steal, take and carry away,” is good, and: 
will support an indictment for burglary and a conviction: 
thereof against a motion in arrest of judgment upon ex. 
ceptions thereto. Code, § 1386. 

To break and enter a storehouse with. intent therefrom: 
to steal the goods and chattels of the store-keeper or owner, 
makes burglary, without adding “ where: valuable goods, 
wares, etc., are contained or stored,” under that section of 
the Code. Those words apply to the words “or other 
place of business of another” in the section, and not to 


“dwelling, mansion or storehouse” therein. Noris it nec- 
v’ 76-20 
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essary to describe the goods, etc., or allege their value. 
On demurrer before verdict, it is good, much more in arrest 
of judgment. 

2. The motion for a new trial was also properly overruled. 
If the defendant broke and entered the storehouse with 
intent to steal, and was prevented from doing so in the 
very act of trying to open the drawer, the crime is burglary, 
and there was no error in charging to that effect. 

3. Section 4417 of the Code, in respect to the punish- 
ment of persons “ breaking and entering any house or 
building (other than a dwelling-house or its appurtenances), 
with intent to steal, but who is detected and prevented 
from carrying such intention into effect; or any person 
breaking or entering any such house or building and steal- 
ing therefrom any money,” etc., refers to other houses than 
those wherein burglary is the offence, as described in sec- 

‘tion 4386, containing the amendments to dwelling-houses 
and embracing storehouses. See concurring opinion of 


Warner, Chief Justice, in Williams vs. The State, 46 Ga., 
216, where it is clearly shown that section 4417, then 
4351, applies to larcenies, not to burglaries, where certain 
habitations are protected against felonious breaking and 
entering. The distinction between larceny and burglary 
is there clearly taken and is affirmed as law. 

Judgment affirmed. — 


Tue DeBarry—Baya MeErcHants’ LINE vs. AUSTIN. 


1, The overruling of a demurrer and refusal to dismiss a case fur- 
nishes no ground for a motion for a new trial. It is a matter for 
direct exception, not for a new trial before a jury. 

2. Where a demurrer was overruled at one term of court, and a bill 
of exceptions pendente lite was filed, and at the next term the case 
was tried and a verdict rendered for the plaintiff and a new trial 
was moved for and denied, and thereupon exception was taken 
from this judgment solely on the ground that the overruling of the 
demurrer was error, there was no valid assignment of error upon 
which this court can act. There must be some legal assignment 
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’ of error on what transpired at the trial term,.in order to bring up 


and assign error upon exceptions pendente lite filed at a previous 
term. 


March: 30, 1886. 


Practice in Supreme Court. Practice in Superior Court: 
New Trial. Before Judge HARDEN. City Court of Savan- 
nah. November Term, 1885. 


Reported in the decision. 

J. J. Abrams, for plaintiff in error. 

Ricuarps & Heywarp, for defendant. 
JacKson, Chief Justice. 


At the first term of the court, on return of the writ, the 
defendant demurred, and on the demurrer being overruled 
at that term, he then filed an interlocutory bill of excep- 
tions pendente lite. At the next term, the case was tried 
and verdict returned for the plaintiff. Thereupon, defend- 
ant brought his writ of error here, assigning as error the 
judgment at the first term overruling his demurrer then, 
and alleging that he then filed the interlocutory bill of 
exceptions. Itis also alleged that he made.a motion fora 
new trial, on the sole ground that the court overruled the 
demurrer at the last term, and that he then filed the pen- 
dente lite bill of exceptions, and assigns error on the denial 
of the motion for a new trial on that ground. No other 
assignment of error is made in respect to anything that 
transpired at the trial term, either as a ground in the mo- 
tion for a new trial or otherwise. 

1. It is no ground for a motion for a new trial that a de- 
murrer was overruled and the case not dismissed. It is 
folly to move for a new trial before a jury on a ground that 
the court passes on before any jury was had and that the 
jury has nothing to do with; and it is equally inexplica- 
ble that a motion which, if successful, would take the case 
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away forever from the jury, out of court, could be a ground 
to try again before a jury. There was no error, therefore, 
to overrule the motion. 

9. There being, therefore, no assignment of error on the 
motion for new trial but this one ground, which occurred 
six months before, and was then excepted to pendente lite, 
and which is not ground for new trial by jury, this court 
has no jurisdiction to try the case, because the point and 
only point of error assigned is here six months after the 
time allowed by law; and no error is assigned upon any- 
thing which occurred at the trial term, except as part of a 
motion of which it could not be a part. Therefore the 
writ of error is dismissed and the judgment affirmed. 

There must be some legal assignment of error on what 
transpired on the'trial’term in order to bring hére and as- 
sign error upon pendente lite exceptions at a previous term. 

Writ of error dismissed. 


Metcatr vs. Toe State or GrEorGtA. 


1. Under the acts of 1873, p. 271, and the acts of 1875, p. 330, which 
require a person who desires to sell spirituous liquors in Chatta- 
hoochee and certain other counties to obtain the consent of two- 
thirds of the freeholders residing within three miles of the place 
at which he proposes to do business, and who have so resided for 
six months prior to the application for license, such consent was 
a prerequisite to the obtaining of a license, and if a license were 
granted without a compliance therewith, or upon the consent of 
less than two-thirds of such freeholders, such license was a mere 
nullity, and a retailer who continued to sell thereunder did so at 
his peril. 

. It made no difference whether or not the ordinary revoked the 
license upon discovering that the petition did not contain the re- 
quisite number of names of freeholders; but « charge that, if he 
did so revoke it, and if the defendant did not have the consent of 
two-thirds of such freeholders, but nevertheless afterwards sold 
liquor, he would be guilty, did not hurt the defendant. 


April 20, 1886. 
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Criminal Law. Charge of Court. Liquor. Before 
Judge WiiL1s. Chattahoochee Superior Court. Septem- 
ber Term, 1885. 


Reported in the decision. 


Peasopy, Brannon & Bartz, for plaintiff in error. 


Tuomas W. Grimes, solieitor general, by J. M. McNgiu1, 
for the state. 


BLANDFORD, Justice. 


Metcalf was indicted for retailing spirituous liquors in 
Chattahoochee county without a license, and he was con- 
victed. The acts of 1873, p. 271, and 1875, p. 330, require 
a person who desires to sell spirituous liquors to get the 
consent of two-thirds of the freeholders residing within 
three miles of the place at which he proposes to do business 
for six months prior to the application to petition the or- 
dinary to grant the application. Metcalf. presented his 
petition, purporting to contain the requisite number of 
freeholders so resident. The ordinary after this discov- 
ered that the petition did not contain the names of two- 
thirds of the freeholders residing within three miles of 
the place of business of Metcalf, and he revoked the license, 
and Metcalf continued to retail. Under these facts, the 
judge charged the jury, if Metcalf had not procured the 
consent of two-thirds of the freeholders within three miles 
_of his place of business, who had resided there for six 
months before his application, then the license issued to 
him was void, and he would be guilty if he did retail spir. 
ituous liquors. This charge is assigned as error. 

1. We thinl: the charge was right. The ordinary, in issu- 
ing the license, acted as a mere ministerial officer; he had 
no authority to grant the same, except the petitioner com- 
plied with the prerequisites provided by law, and if he did, 
the license was a mere nullity. It did not require any 
revocation, but it was void. He is presumed to know what 


= 
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the Jaw required, and a failure on his part is at his peril. 
See the decision of the Supreme Court of Alabama in the 
case of Russell ws. The State of Alabama, 77 Ala., 89; 
State vs. Moore, 1 Jones, Law, (N. C.) 276; 41 Miss., 737; 
26 Ill., 197. 

2. It is insisted that the charge of “the court, that if a 
license was issued to Metcalf to sell spirituous liquors upon 
a petition purporting to contain two-thirds of the free- 
holders residing within three miles of the place of business 
of the accused for six months prior to the application, and 
the ordinary really did believe the petition contained the 
requisite number of freeholders, and afterwards the or- 
dinary became satisfied that the petition did not con- 
tain the requisite number, and that the defendant did not 
have the consent of two-thirds of such freeholders, and 
the ordinary revoked the license and defendant afterwards 
sold liquor, he would be guilty of the crime charged. 

While we think that it made no difference whether the 
ordinary revoked the license or not, that, as the defendant 
had to have the consent of the freeholders mentioned in 
the act, or the license would be void, and if he sold the liq- 
uors, he would be guilty; yet we see no such error in this 
last charge as to require a reversal, for the charge is partic- 
ular to state, “ And the defendant did not have the con- 
sent of two-thirds of such resident freeholders.” The 
charge was based upon the hypothesis that the defendant 
did not have the requisite two-thirds of freeholders resid- 
ing within three miles of the place of defendant for six 
months before the application. While it would perhaps 
have been better not to have alluded to the revocation of 
the license by the crdinary, as the same was immaterial, it 
did the accused no harm, because the judge told the jury, if 
the revocation was had because the requisite consent of 
freehulders had not been obtained, then if defendant sold 
spirituous liquors, he was guilty; and this is true, whether 
the license was revoked or not. 


Judgment affirmed. 
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Tue Orry anp SUBURBAN RaiLtway vs. FINDLEY. 


A carrier of passengers, whether by street cars drawn by horses 
through the streets of a city, or by cars propelled by steam from 
city to city, is bound to use extraordinary diligence; and where 
one is hurt by reason of its carriage, the presumption is always 
against the carrier. Therefore, where a passenger was hurt in 
leaving a street car, and his testimouy showed that the car started 
before he completely left it, and there being no conductor, the 
driver testified that he did not know that the passenger was hurt 
at all, but that his habit was to stop till all his passengers got off, 
and that he did so that night, and another witness testified to hear- 
ing the exclamation of the passenger to the effect that he was 
hurt, and on going to him, found him injured where he had at- 
tempted to alight, even more than slight neglect was shown; and 
a verdict against the street car company was supported by the ev- 
idence. 

Newly discovered evidence, the object of which is to impeach the 
plaintiff as a witness, and which is itself overwhelmingly disproved 
by many counter-aflidavits, does not require a new trial. 


. It is the right and duty of the presiding judge to state to the jury 


the several contentions between the parties, the only restriction 
being that he shall state them fairly to each side. He may also 
sum up the evidence, with a view to the better stating of those 
contentions practically so as to be readily comprehended by the 
jury, being careful to withhold any expression or intimation of 
opinion as to its truth. 


(a.) The issues in this case, considered as a whole, were fairly sub- 


4, 


mitted to the jury. 

While the expression, “ all actions of this sort necessarily imply 
fault somewhere,’’ when taken alone, might be objectionable, as 
excluding the idea of a mere accident, and would be so if there 
were any testimony at all that the injury was a mere accident, yet, 
in connection with its context in this case, itdidno harm. The 
judge, in effect, charged the existence of the presumption of fault 
against the carrier, and how that presumption could be rebutted 
by showing fault in the injured person. 

The charge in respect to the damages which might be recovered 
was not error, being to the effect that they should not be punitive 
or Vindictive, but such as the jury might believe would compen- 
sate the plaintiff for his expense and suffering, physical and men- 
tai, for his present condition and decreased capacity to earn a liv- 
ing; that the law permits nobody else to measure damages but 
them; and that if, by reason of the negligence of the company, 
the plaintiff was hurt, such damages should be given. 

April 6, 1886, 
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Railroads. Damages. Negligence. Carriers. Street 
Railroads. Evidence. Charge of Court. Presumptions. 
Before Judge Harpen. City Court of Savannah. July 
Term, 1885. 


To the report contained in the decision, it is necessary 
to add only the following: The plaintiff testified that, at 
the point of his destination, the bell was rung by some other 
passenger and the car stopped; that several passengers 
got off, the plaintiff being about the last; that he placed 
one foot on the ground, the other being on the step, when 
the car started and threw him to the ground, breaking 
his leg at the thigh and permanently injuring him; that 
the car had no conductor, and that the injury occurred 
about eight o’clock in the evening. “As I stepped in this 
position, I had hold of the hand-railing, intending to step 
straight off and put my left foot on the ground at a place 
where there was a little rising of ground nearly level with 
the step. As I stepped off, I either let go this railing or 
turned the wrongway. If I had known the car was going 
to start, I might have saved myself falling.” 

The other testimony is sufficiently stated in the de- 
cision. 

The jury found for the plaintiff $1,500. The defendant 
moved for a new trial on the following grounds: 

(1)-(3.) Because the verdict is contrary to law and evi- 
dence. 

(4.) Because the defendant has discovered evidence 
since the trial of the case not known to its officers or at- 
torneys before the trial, not for want of due diligence. [The 
evidence was contained in the affidavit of Benjamin S. 
Heape, attached to the motion for new trial, to the effect that 
the plaintiff had stated, previously to the bringing of the 
suit, that the injury of which he complained was caused 
by a fall from a horse. } 

(5.) Because the verdict is excessive. 

(6.) Because the court erred in charging the jury as fol- 
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lows: “ His (plaintiff’s) theory of his case, that which he 
endeavors to establish before you, is that, on the fourth of 
December (Tuesday), 1883, between 7 and 8 o’clock, some- 
where between 7 and 8 o’clock in the afternoon, on the 
corner of the junction of Abercorn and Broughton streets, 
he entered the street car, run by the City and Suburban 
Railway Company, on the line of Abercorn and Anderson 
streets; that the car was of that class of cars which are 
called non-conductors, having a driver, who was in general 
charge of the car, to collect fare, and a box into which 
fares were to be put; that is, the fares were to be placed 
in the box; that he was going to see the exhibition, which 
was located on south side of Anderson street, and that 
there were a number of other passengers on the car, and 
that when the car reached the place in the city where the 
exhibition was, it stopped and the passengers dismounted ; 
that he was the last, or about the last, to dismount, and 
that he started out of the car, the car being stationary ; 
that he stepped out, with the left foot, on the left side of 
the car, stepping off the way the car was heading, and as 
he placed the left foot on the ground, and before he could 
move the right foot from the steps, the car started forward, 
and in so doing, threw him to the ground, dislocating and 
breaking his hip and causing him injury, from which, he 
alleges, it is impossible for him to recover, 4nd one which 
has done him very grievous injury. That is his theory of 
the case; whether he sustained it by fact or evidence or 
not, is for you to say.” . 

(7.) Because the court charged the jury as follows: 
‘The defendant company answers and says: ‘ You have 
been injured, as it appears; we don’t deny that, but we 
do deny that you have been injured by our fanlt. You 
are yourself to blame for the way in which you have been 
injured, because we have a car of a good and safe style of 
car, one that is habitually used and is as safe as any other 
ear of itsclass. The car was in good order, and had a step 
for you to get off. The conductor examined and saw 
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everybody off the car, yourself included, and then he 
started forward; and if you fell at that time and place, it 
was your own fault and not the conductor’s’. That is the 
theory of the defendant; or else, ‘If you had not gotten en- 
tirely off the car, you got off the car after it started, and 
getting off the car while it was in motion was careless- 
ness on your part, and in that way you were responsible; 
or if it was not done in that way, there is no way in which 
it could be done, because, except by some accident, it is 
impossible to have caused that fall ; the said company was 
in the exercise of all ordinary care and prudence in the 
protection of its passengers and in the management of its 
road.’ Now then, whether that is true or not is a question 
for you to determine from the evidence. That is a fair 
statement of the two sides of the case.” 

(8.} Because the court charged as follows: “ All actions 
of this sort necessarily imply fault somewhere.” 

(9.) Because the court charged as follows: “ You are 
to pay him what you would consider damages that would 
compensate him. Not vindictive or punitive damages; 
nothing to punish the company, or be a warning to them, 
but such damages as will, in your opinion, compensate 
him for the expense and suffering undergone, physical and 
mental, for his present condition, for his decreased capac- 
ity to earn a living. In other words, such damages as, in 
your opinion, will compensate him for the injury re- 
ceived.” 

(10.) Because the court charged as follows: “If there 
was a failure to use that ordinary care and diligence, and 
the driver was guilty of any negligence in this matter, 
then you would give such damages.” 

(11.) Because the court charged as follows: “The law 
does not permit any man toestimate the damages, the power 
of which is exclusively for the jury. who must estimate 
damages at so much as they think proper.” 

The motion was overruled, and the defendant excepted. 
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Lester & RAvENEL, for plaintiff in error, cited, on negli- 
gence : Code, §3033. As to stating contentions of parties: 
Code, §3248 : 40 Ga., 291; 71 Jd., 644. As to assumption 
of facts in charge: 60 Ga., 185; 64 Jd., 57. 


J. R. Saussy, for defendant, cited on negligence : Code, 
§§ 2065, 2067, 3033; 61 Ga., 215; 55 Zd., 126; 62 Ld., 566; 
73 Id. 513. On question of fact: 137 Mass., 210; 51 Am. 
R., 239. On newly discovered evidence: 54 Ga., 180; 70 
Id., 722, 724,119; 55 Jd., 169 ; 56 Zd., 84, 368, 401, 545; 
68 Jd., 612 ; 69 Ld., 60 ; 57 Id., 329, 608; 60 Jd.. 210. 


Jackson, Chief Justice. 


Findley sued the City and Suburban Railway Company 
for injuries occasioned by the negligence of its servantsin 
running the car, he being a passenger thereon. The jury 
gave him a verdict for $1,500.00, and on a motion for a new 
trial being denied, the Railway Company assigns .error on 
the several grounds taken in its motion. 

1. The first, second and third grounds proceed upon the 
averments that the verdict is contrary to the evidence and 
to law. 2 

On a very careful reading of all the evidence in the re- 
cord, we are very clear that the verdict is supported over- 
whelmingly by the evidence, if indeed it be not demanded 
by it. The plaintiff swears positively to the manner in 
which he was hurt. As he stepped off the car, with one foot 
on the ground and the other on the steps of the car, the 
driver drove off, which gave him a jerk, threw him on the 
ground and dislocated his hip, broke his leg right there— 
to use his own language. The man who helped him up, 
living or doing business near by, heard his exclamation, 
“T am hurt,” and went to his help and took him into his 
shop. He saw where he was hurt, right where he landed 
from the car, but did not see how it was done. The fact 
that he was laid up many months in the hospital, sunered 
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much, is permanently disabled and-incapacitated for his 
-ealling and business, is overwhelmingly proved. 

The only evidence to the contrary, that he was hurt by 
the negligence of the driver, is that of the driver, and it is 
very unsatisfactory. He knew nothing at all about the 
disaster. His habit, he says, was to stop till all got off, and 
on this occasion, on that night, he did so; he adds, after 
stating that he knew nothing about the hurt of a passenger 
right at the car, though a man in his shop or store heard 
his exclamation of distress. Central Railroad vs. San- 
ders, 73 Ga., 518. 

When it is considered that extraordinary diligence is 
that required of the carrier of passengers, as well on a street 
car as on regular cars propelled by steum from city to city; 
that when one is hurt by reason of its carriage, the pre- 
sumption is always against the carrier; and that the only 
evidence of having used even ordinary care in landing his 
passenger is from the driver (whose business it was, there 
being no conductor, tu see his passenger safely landed be- 
fore he started, after stopping to let him land), who testifies 
that he did not know of the hurt of the passenger at all, 
though the evidence is certain that he was there hurt, but 
that his habit was to stop till all got off, and that he did so 
that night. How can it be said that the verdict is not sup- 
ported by evidence enough for it to rest upon? Doubtless 
the driver may have thought he saw all off, but he did not 
leave his post a moment; he evidently looked back in the 
car and saw nobody there, and thinking that all were landed, 
started the horse, and the man was crippled. 

This is the truth, and it reconciles all the evidence. 
When the driver looked back, the plaintiff was on the step 
with one foot, and on the ground with the other, and the 
driver did not see him, and hence did not know even that 
he fell there and was hurt there. Is this extraordinary 
diligence? Was not the driver slightly neglectful’ It 
seems so to us, as it seemed from the charge of the presid- 
ing judge, we gather, to him, to be much more than slight 
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neglect, to-wit, the higher degree of ordinary neglect. 
See Code, §§2061, 2062. 

That a carrier is bound to extraordinary diligence in 
carrying passengers, and that slight neglect only fixes re- 
sponsibility upon them, see Code, §2067; and that this 
rule applies to street railway carriers, see Holly vs. The 
Atlanta Street Railroad, 61 Ga., 215. 

Therefore this verdict is supported by the evidence and 
sustained by the law. 

2. The deposition on which the company relies as newly 
discovered evidence as the basis for a new trial is over- 
whelmingly disproved by many counter-affidavits, and be- 
sides, goes to the impeachment of the plaintiff as a witness. 
Possibly the latter might not be sufficient to destroy its 
force, as it is the sayings of the party that the affiant nar- 
rates, but the ‘fact that it is disproved by facts beyond 
doubt, sworn to by many affiants, does utterly annul its 
force. Wallace vs. The State, 70 Ga., 722. 


3. The presiding judge has the right to state to the jury \v 


the several contentions of the parties. Indeed, it is his 
duty to do so. The only restriction upon itis that he 
state them fairly to each side. He may sum up the evi- 
dence, being careful to withhold any expression or intima- 
tion of an opinion of its truth, with a view the better to 
state thuse contentions practically so as to be readily com- 
prehended by the jury. These issues seem to us to have 
been fairly put to the jury, considered as a whole, They 
embrace many sentences and long paragraphs, some of 
which might perhaps be criticized if segregated, but in case 
any portion were assailed as erroneous, the rule is that 
such error should be specified, which is not done here. 
Therefore, the first and second grounds of the amended 
motion were properly overruled, and cannot work a new 
trial here. 

4. Error is assigned upon this charge, “ All actions of 
this sort necessarily imply fault somewhere.” Taking this 
extract from the charge by itself, and it might be objection- 
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able as excluding the idea of a mere accident. If there 
were any testimony at all that it was a mere accident, it 
would be. Butin connection with the context, it does no 
harm. The judge was upon rebuttal of negligence. The 
paragraph above that excepted to is, after stating what 
would rebut this presumption, “the presumption of negli- 
gence will be rebutted.” Then follows, “ All actions of 
this sort imply negligence somewhere. If the railway 
company is without fault, then the railway company can- 
not be held responsible. If the railway company is at 
fault, if it did not exercise all reasonable and ordinary 
care and diligence, then the railway company should be 
made to pay damages, unless you should find that the 
plaintiff, by the use of ordinary and reasonable care and 
diligence on his part, could have avoided the accident.” 
So that the mind of the judge was on the presumption of 
fault in the ccmpany by the statute in all these cases— 
actions of this scrt, and how that presumption could be 
rebutted by showing fault in the plaintiff. Somewhere it 
must be; for the law puts it, fixes it, on the company, 
until it shows no fault in itself or fault in the plaintiff. 

5. The 4th, 5th, 6th and 7th grounds all relate to the 
charge on damages. It is to the effect that they should 
not be punitive or vindictive, nothing to punish or warn 
the company, but such damages as the jury believe would 
compensate the plaintiff for the expense and suffering, 
physical and mental], for his present condition and de- 
creased capacity to earn a living; that they should pay 
him such as they believe would compensate him of course 
for what is said above; and that the law permits nobody 
else to measure damages but themselves; and that if by 
reason of the negligence of the company in this matter 
plaintiff was hurt, such damages should be given. We 
see nothing to hurt the company in the charge to this 
effect. In connection with all the charge, and read in the 
light of the rest of it, it is good Jaw and certainly not hurt- 
ful to the company. The charge is favorable to it all the 
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way through, and erroneous as against the plaintift on the 

question of diligence towards a passenger. The damages 

are reasonable and the result proper and legal. 
Judgment affirmed. 


: 


, Gass vs. Wynn, executor. 


1. Where the testimony as to the material facts on an application for 
alimony were conflicting, and there was enough to support the 
finding of the court below, this court will not interfere with his 
discretion. 

2. A wife may proceed against her husband for alimony where they 
are living separately, or are bona fide in a state of separation, there 
being no action for divorce pending; and it is immaterial what 
brought about this separation. 

(a.) This ruling does not conflict with that in Hawes vs. Hawes, 66 
Ga., 142. Ifso, the remark in'that case is obiter. 

8. Even if there must be cruel treatment or voluntary separation in 
order that this proceeding may be had, cruel treatment may exist 
from conduct other than blows. Mental anguish, wounded feel- 
ings, constantly aggravated by repeated insults and neglect, are as 
bad as actual bruises of the person, and that which produces the 
one is not more cruel than that which causes the other. 


April 20, 1886, 


Husband and Wife. Cruelty. Alimony. , Before Judge 
Stewart. Henry County. At Chambers.“ February 12, 
1885. 


On November 18, 1884, Cynthia Glass filed her petition 
against her husband, J. F. Glass, asking for alimony and 
attorneys’ fees, and alleging that they were married in 
1865, and have three children, aged respectively 15, 12 and 
9 years ; that in 1882, her health failed, and ever since that 
time she has been an invalid; that her husband cruelly 
treated her, giving as acts of cruelty that he would go off, 
neglect her, leave her when she was sick, would not pro- 
vide proper food or assistance for her, and would call her 
names, and say that she was no better than a hound-dog or 
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an African negro, and that he poisoned the mind of one of 
their sons against her and caused him to speak to her in 
an insulting and unbearable manner; also that he con- 
tinued to neglect and abuse her until August, 1884, when 
she left him and moved to Coweta county. 

The defendant answered, in brief, as follows: He denied 
all the allegations as to acts of cruelty, or that he ever spoke 
harshly to her, struck, abused or in any way mistreated 
her; but, on the contrary, alleged that he always treated 
her kindly, and would have remained by her side when she 
was sick, but she would not Jet him; that she would lock 
herself in her room and would not let him enter. He al- 
ways provided well for her and kept a cook, except when 
his wife would run off such cook; she would drive them 
off; they would not stay on account of her disposition. 
He did everything he could to please her. She left him 
without any cause whatever and against his will, carrying 
with her everything he had in the house in the way of bed- 
ding, etc., not Jeaving him even a bed ora quilt, and took 
off all the clothing of the two children that remained with 
them. She owns 80 acres of land in Coweta county, which 
rents for $100 or $150 per annum, and other property worth 
$800 or $1,000. Defendant is an old man, 65 years of age, 
not able to work much. He has rented one of his planta- 
tions to one of his sons for $125 per annum; another is 
occupied by another son without rent, and he has about 
200 acres left for the support cf himself and his family. 
He has no money, is ijn debt, and has three little children 
and three orphan grandchildren to support. He is per- 
fectly willing to support his wife at home, but is not able 
to keep up two families in different counties, and so noti- 
fied his wife; but she said she was going away, that she 
had a home of her own and was able to support herself, 
and was independent of him and would never call on him 
for help. He prayed to have the custody of the child 
which she had taken with her. 

The evidence in support of the petition and answer was 





MARCH TERM, 18s6. 321 


Glass vs. Wynn, executor. 


conflicting. The judge ordered the defendant to pay to the 
plaintiff $20 per month as temporary alimony from Jan- 
uary 1 to April 1, 1885, after which such payment should 
cease; also that the defendant pay $75 fees of plaintiff’s 
attorneys. The defendant excepted. 


Gro. W. Bryan; E. J. Reagan, for plaintiff in error. 


Biesy & Dorsey, for defendant. 
Jackson, Chief Justice. 


The court granted alimony to the wife in this case, the 
judge sitting at chambers, under section 1747 of the Code, 
The wife, with one child, was living separately from the 
husband, and the judge gave her $20.00 per month for her- 
self and child, and seventy-five dollars for fees of counsel. 

1. The evidence is distressingly conflicting in respect to 
the party whose fault caused the separation, but this court 
defers to the judgment of the court below thereon, it being 
of opinion that there is evidence enough to sustain the 
judgment against any idea that he abused his discretion; 
and so in respect to the treatment of the wife by the hus- 
band the testimony conflicts, and we must adjudicate all 
these decisions on facts where they are thus uncertain in 
the same way. 

2. The act of 1870, codified in section 1747, declares that 
this procedure may be had “when husband and wife are 
living separately, or are bona fide in a state of separation,” 
at the instance of the wite, there being no action for di- 
vorce pending. Well, in this case they were so living sep- 
arately. and were bona fide in that state, and there was no 
divorce pending: and, in our judgment, it is immaterial 
what brought this separation about. The fact of the sepa. 
ration existed. and there is no hint that it was not genuine 
or bona fide, there being no hint that they cohabited or in 
any sense acted as husband and wife after the separation. 
We do not see that Hawes vs. Hawes conflicts with this 

v 76-21 





322 SUPREME COURT OF GEORGIA. 


Swint vs. Carr. 


- 


view of the section; if so, the remark is odzter. See that 
case, 66 Ga., 142. 

3. Even if there must be cruel treatment or voluntary 
separation in order that this proceeding may be had, we 
think in such a case cruel treatment may exist from con- : 
duct other than blows. Mental anguish, wounded feelings, 
constantly aggravated by repeated insults and neglect, are 
as bad as actual bruises of the person; and that which 
produces the one is not more cruel than that which causes 
the other. See Myrick vs. Myrick, 67 Ga., T71, 776, 
T77-8-9 et seq. 

Judgment affirmed. 


SwInt ve. CARR. 


A deed to secure the payment of a debt, being executed at a time 
when no usury law was in existence in this state, did not become 
infected with usury upon the subsequent re-enactment of such a 
law. 

(a.) A court of equity will never decree a specific performance of a 
fraudulent, illegal or hard and unconscionable bargain ; and where 
a contract of compromise was extorted by fears of prosecuting the 
son of the defendant, and he, beingan ignorant and illiterate man, 
was otherwise overreached and duped into the arrangement made, & 
refusal to decree a specific performance against him was proper. 

(0.) The defendant being willing to submit to the performance of the 
original contract, a decree rendered in accordance with the terms 
thereof was proper. The amount found which the complainant 
was to pay, as a condition upon which the premises in dispute were 
to revert to him was less than was due the defendant; but to this 
the latter does not object, and his opponent cannot do so. 

(c.) There is no other material error either in the instructions or sev- 
eral rulings of the court. 

April 6, 1886. 


Interest and Usury. Deeds. Specific Performance. 
Before Judge Lumpkin. Hancock Superior Court. Octo- 
ber Term, 1885. 


£ 
On March 5, 1883, Swint filed his bill against Carr, al- 
leging that, on May 1, 1875, he had made a deed to the 
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defendant to secure an indebtedness, and on July 1, there- 
after, the defendant executed a bond to re-convey title to 
the plaintiff upon the payment of such indebtedness; that 
in 1882, the parties had a settlement and agreed upon 
$182.50 as the amount still due, and a note for that amount, 
due on December 25 of that year, was given; and that the 
complainant had tendered the amount of the note, but the 
defendant refused to receive it or to make him a title. 
The prayer was for specitic performance. 

The defendant answered the bill, in brief, as follows: 
The indebtedness accrued prior to the making of the deed 
to secure it. The defendant was an illiterate man and took 
what he believed to be notes for the correct amount of the 
indebtedness to him. In 1882, the complainant repre- < 
sented to the defendant that the original notes were barred 
by the statute of limitations, and the complainant threat- 
ened to prosecute a son of the defendant for taking part 
in removing and storing brandy illegally, and by these 
means induced the defendant to accept the new note and 
deliver up the old ones. As soon as he discovered his 
rights, he offered to return the new note and demanded 
that the old ones be re-delivered to him, but the complain- 
ant stated that he had burned them. 

On the trial, the complainant testified, in brief, as follows: 
He had long been indebted to the defendant, having bor- 
rowed various sums from him at different times from 1869 
to 1874, on which he was to pay interest at the rate of 20 
or 25 percent. perannum. In 1884, he borrowed from the. 
defendant $200 and gave two notes for $280 and $234 re- 
spectively for his indebtedness. Interest was charged in: 
the notes at 15 per cent. He made various payments on: 
this note until June, 1882. The parties then met, and it: 
being considered that the old notes were barred by the: 
statute of limitations, the complainant was willing and’ 
offered to pay the real amount which he owed the defend- 
ant; and after calculating interest on the original indebt- 
edness at eight per cent. and allowing all credits, he made 
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the new note for $182.50, which the defendant accepted 
in compromise, and the old notes were burned by the com- 
plainant. The defendant was given his choice to risk his. 
claim on the old notes or to take the new one, and he acted 
freely and voluntarily in the matter. The complainant 
had previously threatened to prosecute the son of the de- 
fendant in the U.S. court for taking part in the illegal re- 
moval and storage of brandy before it was gauged. He 
thought the son was an accessory, but made no threats 
against the principals. This was mentioned on the day of 
the compromise, and it entered into the consideration; it 
moved the complainant to make the demand for the re- 
duction of the debt. The threat was reiterated that day, 
but never was mentioned after the settlement. He had 
offered to pay the compromise note, but this was refused. 

There was no testimony for the defendant, but the papers 
referred to above were put in evidence. 

The jury found for the defendant $424, principal, with 
interest from January 3, 1882, and that the defendant make 
the complainant a deed. The plaintiff moved for a new 
trial on numerous grounds. One ruling excepted to was 
that the court charged as follows: “ Ascertain from 
the testimony what amount Swint owed Carr before any 
settlement was made, if there was a settlement. Allow no 
deduction from that on account of an agreement to sup- 
press or abandon.a prosecution, if there was such an agree- 
ment. If plaintiff claims payment of the original notes 
given in March, 1874, he must show it; and if the jury 
believes from the evidence that the abandonment of a 
criminal prosecution entered into the settlement as a part 
of the consideration, it is void as to such consideration, 
And if there was any other Jegul consideration therefor, 
the burden rests on him relying on such settlement to 
show the amount of such legal consideration.” 

Error was assigned also upon the ground that the . 
court failed to charge that a title made as part of a 
usurious contract or to evade the laws against usury was , 
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void; but the presiding judge certifies that no request to 
charge to that effect was made, and no such point was 
raised before him in argument. The court overruled the 
motion, and the complainant excepted. 


J. T. Jorpan, for plaintiff in error. 


Jas. A. Harrey; R H. Lewis, by brief, for defendant, 


HAL, Justice. 


In order to dispose of this case finally and effectually, 
it will be necessary to consider only a single question 
made by the proofs and pleadings, viz., that the contract 
which the bill sought to have performed was the result ofan 
illegal, fraudulent and unconscionable agreement, by which 
a larger debt due from complainant to defendant, and for 
the security of which the defendant held a defeasible deed 
from complainant to the premises in question, was reduced. 
There is no doubt as to the validity of the debt which 
complainant held against the defendant. There is no pre- 
tense that it was infected with usury, for at its creation 
there were no usury laws in existence in this state; and we 
are unable to understand how a deed given to secure the 
payment of this debt, after the restoration of the usury 
laws, can be said to have been infected with usury. It is 
quite immaterial, too, whether the doubt suggested by the 
complainant to the defendant of his inability to enforce 
the collection of the notes given for this debt, by rea- 
son of the bar of the statute of limitations attaching in his 
favor, was a part of the inducement that led to the com- 
promise, since it was not the only, or indeed the principal, 
inducement, but was coupled at the same time with a 
threat to prosecute defendant’s son in the United States 
court for removing and storing distilled spirits that had 
not been gauged by the proper officers, unless this reduction 
of the debt was made. It is manifest that the compromise 
was extorted fromm defendant’s fears, and that, being an 
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ignorant and illiterate man, he was otherwise overreached 
and duped into this arrangement by the complainant. all 
of which fully appears from the record, and especially from 
the clear and able judgment pronounced by the presiding 
judge in overruling the motion for a new trial. Nothing 
is better settled than that a court of equity will never de- 
cree the specific performance of a fraudulent, illegal or 
“ hard and unconscionable” bargain. 1 Story’s Eq. Jur., 
§§769, 750(a) and citations in notes. The defendant was 
willing to submit to the performance of the original con- 
tracts, and a decree rendered in accordance with the terms 
thereof was proper. The amount found, which the com- 
plainant was to pay as a condition upon which the prem- 
ises were to revert to him, was actually less than was due 
the defendant; but to this he does not, and his opponent 
cannot, object. There is no other material error either in 
the instructions or several rulings of the court. 
Judgment affirmed. 


Hicks vs. Tot State oF GEORGIA. 


Where a presentment for vagrancy, found at the March term, 1884, 
of the superior court, charged that the defendant, ‘‘on the Ist of 
March, 1884, and on divers other days and times before the find- 
ing of the presentment, being able to work and having no property 
to support him, did wander and stroll about in idleness,’’ and 
where the only testimony for the state was by two witnesses that 
defendant was a licensed preacher, but had no church and no pay 
except voluntary contributions; that neither knew of his working 
in the year 1884; that one of them saw him several times in town 
and the other at his church (both witnesses being preachers), and 
one of them stated that defendant had been of good standing in the 
Baptist church: 

Held, that the evidence was not sufficient to warrant a verdict of 
guilty. 


March 30, 1886. 


Criminal Law. Verdict. Before Judge CARSWELL. 
Washington Superior Court. September Term, 1885. | * 
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J. A. Rosson, for plaintiff in error. 


Oscar H. Rogegrs, solicitor general, by James K. H1nas, 
for the state. 


Jackson, Chief Justice. 


The defendant was indicted and convicted for vagrancy. 
The sole question is, do the facts proved make him a va- 
grant. We say the sole question, because we are loth to 
interfere with the judge’s discretion in respect to contin- 
uances during term to procure the attendance of a wit- 
ness. G . 

The indictment was found, or rather the defendant wh 
presented, at the March term, 1884, of Washington superior 
court; and it alleged that the defendant, “on the Ist of 
March, 1884, and on divers other days and times before the 
finding of the presentment, being able to work and having 
no property to support him, did wander and stroll about 
in idleness.” 

The proof is by two witnesses that defendant is a licensed 
preacher, but has no church, and no pay except voluntary 
contributions ; that neither knew of any possessions he had, 
and did not know of his working in the year 1884. One 
of them saw him several times in town, and the other at 
his church, both witnesses being also preachers, and one 
stated that he had been of good standing for years in the 
Baptist church. 

The presentment charges the offense on the 1st of March 
and other times prior to the date of the presentment at 
the March term of 1884. So that the only evidence to 
convict him is, that in January and February and part of 
March, in 1884, two men did not see him work and did not 
know whether he had any possessions or not, and did not 
know of his getting any money for preaching, except vol- 
untary contributions, as he had no church in charge. 
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Confining the evidence to the time of 1884, prior to the 
presentment, say two months and a half, it certainly is 
not sufficient to convict, even if such meager evidence 
could convict, were the period longer. 

While the law of vagrancy should be rigidly enforced, 
against the colored population especially, because many 
of them do lead idle and vagrant lives, yet none should be 
convicted without adequate testimony, and sentenced to 
twelve months in the chain-gang. This one ought to have 
another trial. 

Judgment reversed. 


Houiey vs. HARDEMAN & GIBSON. 
4 


Where a debtor owed to a firm a note secured by a mortgage, and 
sent to them certain cotton to sell and to apply the proceeds upon 
the indebtedness which he owed them, it was evidently intended 
that such payment should be applied to the mortgage debt, and 
the law would so apply it, although the creditors had previously 
purchased two other notes made by the same debtor, of which 
purchase he was ignorant; and if the creditors foreclosed their 
mortgage for the full amount of the notes secured by it, the debtor 
could pay the Lalance in excers of the proceeds of the cotton and 
defend against the mortgage by alleging that it had been paid. 
April 27, 1886. 


Debtor and Creditor. Payment. Before Judge Harris, 
City Court of Macon. December Term. 1885. 


Reported in the decision. 
Lorton & Moork, by brief, for plaintiff in error. 
No appearance for defendants. 

BLANDFORD, Justice. 


Hardeman & Gibson held a note and a mortgage to se- 
cure the payment thereof on Holley. They subsequently 
purchased two promissory notes on Holley, who had no 
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knowledge thereof. Holley sent certain cotton to them 
to sell and pay upon the indebtedness which he owed them. 
Hardeman & Gibson, without in fact placing the amount 
of the sales of the cotton on the two notes which they 
had purchased on Holiey, foreclosed their mortgage for 
the sum due on the note which they originally held on 
Holley, and held the notes which they claimed on Holley, 
which they had purchased, and claimed that the money 
which the cotton brought went to extinguish the two notes 
which they had bought on Holley. Holley paid Harde- 
man & Gibson the amount due on the mortgage over and 
above what they had received for the cotton and filed his 
affidavit of illegality. aileging the mortgage had been paid 
off. The court overruled the illegality, and this is the 
error complained of, 

If, from the very nature of the transaction itself, it ap- 
pears that it was the intention of the parties to appropri- 
ate the money which Hardeman & Gibson received from 
the sale of Holley’s cotton, then the law will so appro. 
priate it. This is equivalent to a direction by Holley to 
so apply the money. 71 Ga., 20. It is shown that Holley 
owed a debt to Hardeman & Gibson, secured by mortgage; 
that Hardeman & Gibson thereafter bought two notes on 
Holley, and that he had no knowledge of this. When he 
sent cotton to H. & G. to pay his indebtedness to them, it 
is most manifest that he intended to pay the mortgage debt. 
This being so, the payment should have been so applied. 
Phiilips vs. McGuire, 73 Ga., 517. 

Judgment reversed. 


Moore vs. Rosser. 


1, This court will not interfere with the first grant of a new trial, un- 
jess the presiding judge abused his discretion therein. 

2. Where a verdict was rendered for the defendant and a motion for 
a new trial was made, his consent to the order taken in term to 
allow the motion for new triai to be presented in vacation, to- 
gether with the brief of the oral and copy of the documentary evi- 
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dence for the approval of the court, will be presumed from the 
fact that he was present and assisted in making up the motion and 
agreed to the brief, as well as from his assent, after this had been 
done, to the postponement of the hearing to a future day, and 
from the fact that at no stage of the proceedings did he move to 
dismiss the motion because it was not made and filed at the term 
oi the court when the trial was had. His failure to object 
amounts to a waiver. At aiievents, no such question was made 
in the superior court, and there is no decision of the point which 
this court is authorized to review, the only error assigned in the 
biil of exceptions being that the court erred in granting a new trial 
because such judgment ‘‘is contrary to law, equity and the evi- 
dence.’’ 


April 20, 1886, 


New Trial. Waiver. Practice in Superior Court. 
Practice in Supreme Court. Before Judge Srewakrr. 
Rockdale Superior Court. August Term, 1885. 


E. B. Rosser brought ejectment against John W. Moore 
to recover 66 acres of land. The defendant pleaded the 
general issue, and that he was in possession of only the 
north half of the land, the balance being in the possession 
of one F. M. Wilson, who married his brother’s widow. 
The trial was had at the February term, 1885. One ques- 
tion in issue was as to the delivery of a certain deed which 
formed a link in the plaintiff's chain of title. No verdict 
appearsin the record. In the bill of exceptions itis stated 
that the verdict was as follows: 


“We, the jury, find for the plaintiff one-half undivided interest in 
the premises in dispute.’’ 


The plaintiff, desiring to move for a new trial, took the 
following order: 


“The plaintiff in said cause, being dissatisfied with said verdict, 
and wishing to make a motion to set the same aside, and asks time 
in which to make the same and prepare the brief of evidence and get 
up the newiy discovered evidence, it is ordered by the court that the 
plaintiff have untii the third Monday in March to make said motion, 
prepare the brief of evidence and get up the newly discovered evi- 
dence, and that said motion be heard at Newton superior court on 
said third Monday in March. It is further ordered that, in the event 
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said motion cannot be heard, the same go over and be heard at the 
next term of this court, party plaintiffs and defendants consenting.’? 


One of the grounds of the motion was because of newly 
discovered evidence to show the delivery of the deed, and. 
another, because the verdict was contrary to law and evi- 
dence. 

On March 16, the judge approved the brief of evidence 
in the following language: 

‘*The brief of evidence, etc., having been perfected, approved and 
ordered filed, and the motion for new tria prepared and granted, py 
consent of counsel it is ordered that said motion for new tria] shall 
be heard within thirty days, at such time and place as may pe desig- 
nated by the court or presiding judge in said cause, he giving to said 
plaintiffs and defendant’s counsel reasonable notice of said time and 
place of said hearing. Newton superior court, March 16, 1885.’’ 

Service of the motion was acknowledged on March 16. 
On April 18, the presiding judge passed an order granting 
the new trial. The papers were filed on May 5, 1885. 
At the succeeding term of court, the judge passed the fol- 
lowing order: 


‘*It being made to appear to the court that the within motion was 
considered in vacation and a new triai granted April 13th, 1885; it 
being made further to appear to the court that the respondent has 
not been served with notice of said hearing, as required by the order 
of the court, and agreement of the parties before said hearing, it 
is, therefore, ordered by the court that said order granting a new 
trial be annulled, vacated and set aside; and it is further ordered 
by the court, after hearing the within motion at this term of said 
court, that the new trial be granted. August 22, 1885.’’ 


The defendant excepted, and assigned error because the 
granting of a new trial was contrary to law, equity and 
the evidence. 

A. C. McOatta, by brief, for plaintiff in error. 

J. N. Guenn, for defendant. 


Hat, Justice. 


1. This was the first grant of a new trial, and we find our- 
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selves unable to control the discretion of the court in 
ordering it, as there appears to have been no abuse of 
such discretion in so doing. The issue was made upon the 
delivery of the deed to the grantee, under which the plain- 
tiff in ejectment claims title. There was certainly some 
evidence that it was delivered, which is much strengthened 
by the newly discovered evidence set forth in the motion, 
It is somewhat uncertain, too, under the state of the plead- 
ings, what portion of the tract the jury found for the 
plaintiff, whether it was one-half or one-fourth of the en- 
tire premises in dispute. What 1s left in doubt by the trial 
already had will probably be rendered clearer on another 
hearing, which, in the opinion of the judge, justice to the 
parties required. 

2. The consent of the defendant to the order taken in 
term to present the motion for a new triai in vacation, to- 
gether with the brief of the oral and copy of the document- 
ary evidence for approval of the court, will be assumed, 
from the fact that he was present and assisted in making 
up the motion and agreed to the brief, as well as from his 
assent, after this had been done, to the postponement of 
the hearing to a future day, of which the judge was to give 
both parties notice. That the judge proceeded to hear and 
determine the case without giving the notice, makes no 
difference, since, at the succeeding term of the court, he 
set aside that judgment, and heard the case when both 
parties were present, and on that hearing set the verdict 
aside and ordered a new trial. Neither then, nor at any 
previous stage of the proceeding, did he move to dismiss 
the application because the motion was not made and filed 
at the term of the court when the trial was had. His 
failure to object amounts to a waiver; at all events, no 
such question was made and determined by the superior 
court. and consequently there is no decision of the point 
which we are authorized to review. The only error which 
the Lill of exceptions assigns to the judgment ordering a 
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new trial is, that it is “contrary to law, equity and the 
evidence.” For the reasons given, we think this assign- 
ment insufficient. 

Judgment affirmed. 


Burrcu vs. THE CENTRAL RAILROAD. 






1. An action to recover damages for a personal injury was brought 
against a railroad company. The plaintiff testified substantially 
as follows: He wasa passenger on defendant’s car. When within 
three or four hundred yards of the station at which he was to stop, 
the conductor passed through the car, announced the station, and 
said to the plaintiff, ‘‘I wish I was as near home as you are,’”’ and 
passed on to the platform of the next caf, leaving open the door of 
the car in which plaintiff was. The train was in motion, running 
rapidly. The plaintiff followed the conductor, and when he reached 
the platform of the car in which he was riding, he attempted to 
catch the railing, but was precipitated from the car by its motion, 
and was badly injured: 

Heid, that a nonsuit was properly granted. The customary an- 
nouncement of the station which the train was approaching was 
not negligence; the plaintiff’s injury was caused by his own neg-. 
ligence ; and if the company’s agent was negligent, the plaintiff 
could have avoided the consequences thereof by the use of ordin- 
ary care and diligence. 

2. There was no error in refusing to allow the plaintiff to prove that 
the defendant’s master of trains had agreed to pay all expenses 

incurred by the plaintiff on account of his injuries and illness. 
This agent had no power to bind the company by such a promise, 
and it was not an admission made by an agent dum fervet opus. 


March 30, 1886. 


















Railroads. Damages. Negligence. Nonsuit. LEvi- 
dence. Principal and Agent. Before Judge Apams. 
Effingham Superior Court. November Term, 1885. 





Reported in the decision. 
J. G. & D. H. Cuark, for plaintiff in error. 


Lawton & Counninenay, for defendant. 
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BLANDFORD, Justice. 


- Blitch brought his action to recover damages from the 
defendant. He was sworn, and testified that he wasa 
passenger on the cars of defendant from Savannah to Num- 
ber 34 Central Railroad; that when within three or four 
hundred yards of the station he was bourfd to, the conduc- 
tor passed through the car and anngginced number 33, and 
said to Blitch, “‘I wish I was as near home as you are,” 
and passed on to the platforg of the next car, leaving open 
the door of the car in which Blitch was. The train was 
in motion, running rapidly. Blitch followed the conduc- 
tor, and when he reached the platform of the car he was 
riding in, he attempted to catch the railing; he was precip- 
itated from the car by its rolling, and was badly injured. 
Upon this testimony, the court granted a nonsuit, and 
plaintiff excepted, and this is here complained of. 

The defendant could well have defended itself by show- 
ing one of three things: 1. That the defendant had used 
all ordinary and reasonable care and diligence to prevent 
the injury. 2. That the plaintiff himself could have avoided 
the consequences of defendant’s negligence by the use 
of ordinary care and diligence on his part. 3. That the 
injury resulted from the negligence and fault of plaintiff 
himself. 

1. We think it quite clear from the plaintiff's own testi- 
mony that the railroad company was not at fault or in 
anywise negligent. The mere announcement by the con- 
ductor of the station the train was approaching cannot be 
construed into an act of negligence on the part of the com- 
pany; it was but the customary warning to passengers to 
get ready for their departure by looking after their lug- 
gage and such parcels as they carry with them. ‘It is also 
manifest that the injury was caused by the negligence of 
the plaintiff, in going upon the platform of a car moving 
rapidly in the dark, of his own motion, whereby he was 
thrown off and seriously injured: and lastly, it is shown 
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by plaintiff's testimony that if there was negligence on 
the part of the company’s agent, the same could have been 
avoided by his having used calinaiee care and diligence on 
his part. All he had to do would have been for him to have 
remained in the car where he was until its arrival at the 
stationand tintil it stopped, which course it seems common 
prudence would have dictated tohim. So it appears that 
the plaintiff, in trying to make out his case, made out a full 
and perfect defence for the defendant, rebutting all pre- 
sumption of negligence against it. 

2. One more error is assigned, that the court refused to 
allow plaintiff to prove by one Snellgrove that defendant’s 
master of train had agreed to pay all expenses incurred 
by plaintiff on account of his injury and illness. 

The court did right to refuse this evidence. This agent 
of the company had no power to bind the company by 
such promise, nor is it an admission by an agent made dum 
fervet opus. 

The ruling of the court is approved, and his judgment 
affirmed. 


SANNER vs. SHIVERS. 


The monthly wages of a locomotive engineer in the employment of a 
railroad corporation are not subject to the process of garnishment 
in this state, although his wages exceed the sum of five hundred 
dollars per annum. Such an employé is a day laborer and not an 
officer of the corporation. 


March 23, 1886. 


Garnishment. Laborers. Words and Phrases. Rail- 
roads. Before Judge Marsuatt J. Cuanke. Fulton Su- 
perior Court. September Term, 1885. 


Sanner, as transferee of a judgment against Shivers, 
caused a garnishment to be served on the Atlanta and 
West Point Railroad Company. The company paid into 
court $60 as due by them to Shivers, and was discharged, 





336 SUPREME COURT OF GEORGIA. 


Sanner vs. Shivers. 


Shivers moved to have the amount paid to him as his 
wages, which he claimed to be exempt from garnishment. 
The case was heard in the justice’s court, where it was 
argued on an agreed statement of the facts, from which it 
appeared that he was a locomotive engineer; that he was. 
paid monthly at the rate of $3.50 per day, deductions be- 
ing made for lost time ; that his average earning per month 
was $8750 and exceeded $500 per year; and that he had 
no authority to employ or discharge hands, and only con- 
trolled the fireman while on duty at the engine in making 
a trip. 

The plaintiff relied on the act of 1850 (see cited in 72 
Ga., 740); the defendant on Code, §3554. The justice 
held the wages exempt. On certiorari, the judge of the 


superior court affirmed this ruling, and the plaintiff ex- 
cepted. 


THomas Finey, for plaintiff in error. 
R. J. Jorpan, for defendant. 
BLANDFORD, Justice. 


The question made by this record is as to whether the 
monthly wages of a locomotive engineer in the employ- 
ment of a railroad corporation are subject to the process of 
garnishment by the laws of this state, when the wages ex- 
ceed the sum of five hundred dollars. The act of 1845 
(Code, §3554) declares that, “‘ All journeymen mechanics, 
and day laborers shall be exempt from the process and 
liabilities of garnishment on their daily, weekly or monthly 
wages, whether in the hands of their employers or others.” 

We are of the opinion that a locomotive engineer is a 
day laborer engaged in work that requires at times great 
labor as well as skill, and it may be, as is often the case, 
that he is a mechanic; and that he is of the class mentioned 
in the statute whose wages are exempt. He is not an 
officer of the corporation which employs him, but is a ser- 
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vant thereof. He gives and has no power of direction, but 
merely obeys and carries out the orders and directions 
given to him by his superiors. The court below having 
held and decided according to the views here expressed, 
his judgment must ke affirmed. 

Judgment affirmed. 


HA. et al. vs. Hore et al. 


Where exception was taken to a decree in equity on the ground that 
it was erroneous, and upon the call of the case in this court, it was 
dismissed because the bill of «<ceptions did not specify and point 
out wherein the decree was ertoneous, a bill of review will not lie 
for the errors contained in such decree. 

(a.) The remedies provided to correct errors in proceedings and de- 
crees in equity by-motion for new trial, billof exceptions, motions 
to amend and motions to set aside are as full and ample as at 
common law. 

(d.) The dismissal of the writ of error operated as an affirmance of 
the decree, and it is res adjudicata between the parties. 

March 23, 1886. 


Res Adjudicata. Practice in Supreme Court. Equity. 
Before Judge Hammonp. Fulton Superior Court. March 
Term, 1885. 


To the report contained in the decision, it is necessary 
to add only that the dismissal of this case on exception to 
the decree will be found reported in 74 Ga., 409. 


Jas. A. Gray; T. P. Westmorexanp, for plaintiffs in 
error. 


Kine & Spatpine; Hittyer & Bro.; Canpier, THom- 
son & CanpieR; Hopkins & Guenn; E. N. Broyzss, for 
defendants. 


BLANDFORD, Justice. 


The question made by this record is, when an exception 


has been taken to a decree, upon the ground that the same 
v 76-22 
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was erroneous, and error on said exception has been as- 
signed and the case brought before this court, when the 
writ of error was dismissed, on the ground that the error 
assigned did not specify and point out wherein the decree 
was erroneous, will a bill of review lie for the errors in 
said decree ? 

We think that the case of Brower vs. Cothran, decided 
at the last term of this court, rules and decides the present 
case. 75 Ga., 9. 

The remedies provided by our statutes to corregt errors 
in the proceedings and decrees in equity by motion for new 
trial, exceptions to decrees and motions to amend the 
same, and motions to set aside, are as full and ample in 
equity causes as in cases at law. 

We do not think a bill of review will lie in a case like 
the present, even where no such remedies are provided as 
are provided by our law. 

When the writ of error in this case was dismissed at a 
former term of this court, which was prosecuted by the 
plaintiff upon error assigned upon exception to the decree, 
that the same was erroneous, thereby the decree was af- 
firmed; and this is res adjudicata between the parties to 
this case. 

So it: must follow that the decree of the court below 
dismissing the bill for want of equity is right, aot the same 
must be affirmed. 


SEymMour vs. BAILEY. 


1. In an action of trespass for an assault and battery, upon a proper 
plea of justification being filed, the defendant would be entitled to 
open and conclude the case ; but where the declaration alleged that 
the defendant, with an ax-helve and with his fist, gave and 
struck petitioner a great many violent blows on and about divers 
parts of his body, and particularly his head, and that he shook, 
pulled and knocked the plaintiff down upon the ground, and there 
struck him a great many other strokes and blows, by which he 
was greatly hurt, etc., it was not a sufficient plea of justification 
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to allege that the plaintiff made an assault upon the defendant, 
and would have beaten and illtreated him if he had not immedi- 
ately defended himself against the plaintiff, and therefore he did 
a little beat, illtreat and wound the plaintiff necessarily and una- 
voidably, and the plaintiff, by his assault, brought it upon him- 
self; nor was it sufficient, by amendment, to admit that the de- 
fendant struck the plaintiff one blow with an ax-helve, which he 
was authorized to do by reason of an attack made on him by the 
plaintiff, who had a stick, and was accompanied by other persons, 
and who had struck him once and was endeavoring to strike him 
again. Such pleas admitted only a part of the facts alleged in the 
declaration, and left the burden of proving the rest upon the plain- 
tiff under the plea of the general issue. 

. Where a plea of justification was held to be insufficient, and coun- 
sel for defendant proposed to amend it in any way the court would 
indicate, to make it a good plea, whereupon the judge said that he 
did not see how a plea of justification could be made, under the 
facts, and that none could be filed, this was not a ruling on which 
a reversal could be had. It is not the duty of the court to instruct 
counsel as to what a plea should contain. 

. In acivil case, the plaintiff is not bound to prove his case beyond 
a reasonable doubt. 

March 30, 1886. 


Assault and Battery. Pleadings. Justification. Rea- 
sonable Doubts. Evidence. Practice in Supreme Court. 
Before Judge Estgs. Madison Superior Court. Septem- 
ber Term, 1885. 


John H. Bailey brought an action against John W. Sey- 
mour to recover damages for an assault and battery. The: 
jury found for the plaintiff $200.00. The defendant moved’ 
for a new trial, which was vefused, and he excepted. The: 
other facts sufficiently appear in the decision. 


S. P. Taurmonp, by J. H. Lumpxin; E. T. Brown; D. W.. 
MEapow, for plaintiff in error. 


Barrow & THomas; JOHN J . STRICKLAND, for defendant:. 


Jackson, Chief Justice. 


1. The only error assigned worthy of consideration is, 
that the court erred in not giving the plaintiff in error the 





340 SUPREME COURT OF GEORGIA. 


Seymour vs. Bailey. 


right to open and conclude, it being alleged that he had 
filed pleas of justification to the action of trespass for as- 
sault and battery. He had the right to open and conclude 
if he did file a proper plea of justification, and the ques- 
tion on which his right turng is, are the pleas filed legal 
pleas of justification? To make them such, they must ad- 
mit the battery as alleged, or, to use the technical words, 
“in manner and form” as averred in the declaration. The 
allegation in the declaration is, that with an ax-helve and 
with his first he gave and struck petitioner a great many 
violent blows on and about divers parts of his body, and 
particularly his head, and then and there shook, pulled and 
knocked him down upon the ground, and there struck him 
a great many other strokes and blows, by which he was 
greatly hurt, bruised and wounded, and was thereby laid 
up for twelve weeks, unable to attend to his ordinary busi- 
ness, etc. * 

The plea of not guilty was filed to this declaration, and 
then follows the following, in substance, as a plea of justi- 
fication: that the plaintiff made an assault upon him and 
would have beaten and illtreated him, if he had not im- 
mediatly defended himself against said plaintiff, and there- 
fore did a little beat, illtreat and wound the plaintiff nec- 
essarily and unavoidably, and plaintiff by his assault 
-brought it on himself. This plea does not admit the alle- 
gations of plaintiff, but only a little bit of the beating, and 
justifies that. So it is not a good plea of justification. 1 
‘Chitty, 500-1; 3 7b., 1067; 2 Greenleaf, 95; Ocean Steam- 
ship Co. vs. Williams, 69 Ga., 251; Barnes vs. Augusta 
Factory, 72 Id.,217; Phelps vs. Thurman, 74 Ga., 887, 
Code, §3051. 

The plea was then amended, to the effect that he struck 
one blow with the ax-handle, but was authorized to do so 
from plaintiff's attack, who attacked him with a stick in 
his store, accompanied with a grown son and a negro man, 
and after boisterous and threatening conduct, struck him 
with the stick and was trying to strike him again, when 
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he himself struck to prevent plaintiff from striking him, 
and was lawfully authorized to do so, and for further plea 
says he is not guilty. 

We do not think that this amendment mends the mat- 
ter. It only admits the one blow with the ax-helve, and 
admits in part, and excuses that part still. 

The plaintiff was thus forced still to prove his case. He 
held the affirmative of every fact alleged, except the frac- 
tion admitted, and would have got nothing in lieu of his 
right to open and conclude, had it been given to the de- 
fendant. 

2. Then defendant, this plea being adjudged insufficient, 
proposed to fix the plea any way the court said. Where- 
upon the judge said he did not see how a plea of justifica- 
tion could lie to these facts, and said none could be filed, 
and error is assigned on this. 

It is not the duty of the court to instruct counsel how 
to plead, and no assignment of error will lie to the ground 
on which the judge refuses to do so. 

3. In a civil case the plaintiff is not bound to prove his 
case beyond a reasonable doubt, and there was no error in 
refusing the request to charge to that effect. 

Judgment affirmed. 


MASSENGILL vs. THe First Nationat BANK oF OBATTA. 
NOOGA, 


1. Although money may have been loaned by a bank on a draft with 
bills of lading attached, and although the contract may have been 
embodied in the draft, yet if the facts and circumstances show that 
the borrower gave it, with the bills of lading attached, with the in- 
tent to deceive and defraud the bank, and the bank became aware 
of this, it had the right torepudiate the draft as void and sue upon 
an account for money loaned; and so doing, it had the right to 
put in evidence the draft with the bills of lading attached, and fol- 
low these with letters written by the drawer to the drawees, show- 
ing his intention to appropriate the goods or their proceeds to other 
uses than to pay the money loaned by the bank. This evidence 
was not objectionable, on the ground that the money was loaned on 
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this draft, given at the time; that it contained the contract on 
which suit should have been brought, and that there could be no 
recovery on it because it made a contract conditional upon present- 
ation for acceptance and notice of dishonor, which was not shown. 

(a.) Nature of fraud discussed. 

2. Letters from the drawer to the draweées, directing them to send 
the money for which the property was sold to the drawer directly, 
and their checks in response, with no allusion to the money bor- 
rowed from the bank, and the draft and bills of lading deposited 
to secure it, were admissible to show the intent throughout the 
transaction to cheat the bank, as also was all that the drawer said 
touching his conduct, during the negotiation and afterwards. 

3. There was no error in refusing to give in charge requests based 
upon the idea that the whole contract was in the draft, and there- 
fore no suit could be maintained on account for the money loaned ; 
and that there could be no recovery out of the drawer without 
notice to him of the dishonor of the draft. Such requests should 
have been qualified with the proviso that there was no fraud in the 
drawer for the purpose of palming off the written contract on the 
bank, with a view to cheat and defraud it. 

4. The real question is one of fraud or no fraud. The full charge is 
not giyen. No exception is taken to it. The refusal to charge 
the written requests is the only error assigned connected with it, 
and the presumption in such cases is that thecharge was right. , 

5. There being no motion for a new trial, the question whether the 
verdict is supported by the evidence is not before this court. 

(a.) There should not have been a nonsuit, under such an issue and 
such facts as are here presented. 


May i, 1886. 


Contracts. Fraud. Evidence. Charge of Court. Prac- 
tice in Supreme Court. Nonsuit. Before Judge Fain. 
Catoosa Superior Court. August Adjourned Term, 1885. 


The First National Bank of Chattanooga brought an ac- 
tion of complaint against James Massengill on an open 
account for money advanced, amounting to $700.00, prin- 
cipal. Oa the trial, the plaintiff offered in evidence a draft, 
dated October 19, 1881, due twelve days after date, for 
$700, drawn by the defendant on E. & D. Nepper, of Cin- 
cinnati, O., in favor of the plaintiff’s cashier, and endorsed 
for collection for account of the plaintiff. The defendant 
objected to this, on the ground that there was no evidence 
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of presentation for acceptance or payment and of notice 
of dishonor to him, and that the suit was on an open ac- 
count and not on the draft. The objection was overruled. 
The plaintiff then read in evidence the interrogatories 
of its cashier, in substance, as follows: The defendant 
applied to the plaintiff for a loan of money on October 
19, 1881. He had railroad bills of lading covering twelve 
car-loads of bark consigned to E. & D. Nepper, and pro- 
posed to attach them to this draft. He represented that 
he was authorized to draw this amount as the proceeds 
of the bark. He said that twelve days were necessary to 
allow the bark to arrive and be measured by the con- 
signees. On these representations, the draft, with the bills 
of lading attached, was taken, and $696.51 were advanced 
to the defendant. The amount never has been repaid. 
The witness had a conversation with the defendant after- 
wards, when the defendant was under arrest, on account of 
this transaction. He did not deny owing the amount ad- 
vanced. The witness told him that he had seen various 
letters (which were attached to the interrogatories), and 
asserted that the defendant had collected for the bark 
money which belonged to the plaintiff. The defendant 
neither admitted nor denied these statements, but said the 
witness had not pursued the proper course to get the 
money. ; 
Attached to the answers were three letters from the de- 
fendant to E. & D. Nepper. . The first was dated October 
28, 1881, and asked that they would send him New York 
exchange for as much as they could send on bark which 
had come to hand, and stated that he would pay off the 
draft which he had drawn onthem. The second was dated 
November 9. It acknowledged receipt of New York ex- 
change for $380.24, and asked that all railroad receipts be — 
sent tohim. The third was dated January 13, 1882, and 
contained the following sentences: “I sent you twenty 
car-loads, and you have rendered statements and sent 
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checks for nineteen car-loads. You are still due me one 
more. You can send me check for that-on N. Y.” 

These interrogatories were objected to, on the ground 
that the draft was the contract, and an unconditional im- 
plied contract could not be shown by parol, and because 
the evidence was irrelevant to the case made by the 
pleadings. The objection was overruled. 

The plaintiff read in evidence the bills of lading referred 
to in the interrogatories of the cashier and which were 
attached thereto; also the following New York exchange, 
drawn to the order of E. & D. Nepper and endorsed by 
them to the defendant and by him to others: November 3, 
1881, for $380.25; November 14, for $110.30; December 
3, for $260.40. 

The defendant objected to each of these as being irrele- 
vant and incompetent under the pleadings. The objection 
was overruled. 

The plaintiff closed. The defendant moved for a non- 
suit, which was refused. 

The defendant testified that, at the time of drawing the 
draft, E. & D. Nepper were indebted to him for other bark 
shipped to them, besides that included in the bills of la- 
ding attached to the draft; and that afterwards he shipped 
to them other bark, making in all twenty-six car-loads, for 
which he had received no pay; that the bark included in 
the bills of lading attached to the draft was worth about 
$77 per car; that the money which he had received from 
E. & D. Nepper was for other bark, and that he had never 
been paid for the twelve car-loads included in the draft. 
He denied the conversation testified to by the cashier, and 
stated that he had never had any notice of non-payment, 
but supposed the draft had been paid, as the drawees had 
sufficient funds with which to pay it. 

For the plaintiff, in rebuttal,-a witness testified that, at 
the instance of the cashier of the bank, he told the defend- 


ant that he must “fix up” the draft, which the latter 
agreed to do. 
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The defendant requested the court to give various charges, 
to the effect that if the bill of exchange constituted the 
contract on which the money was advanced, there could 
be no recovery on the account, but the proper suit would 
be on the contract; also that, in order to recover under 
the bill of exchange, it would be necessary to show pre- 
sentation, dishonor and notice to the defendant. These 
requests to charge were refused. 

The jury found for the plaintiff. The defendant ex- 
cepted and assigned error on each of the rulings stated 
above. e 


McOurcuen & SuumatE; W. H. Paynes, for plaintiff in 
error. 


J. H. Anperson; R. J. McOamy, for defendant. 
Jackson, Chief Justice. 


The Bank of Chattanooga sued James Massengill for 
seven hundred dollars, borrowed from the bank by Mas- 
sengill. No plea appears of record. We suppose that 
the general issue was in, but it is not set out in the tran- 
script, and no allusion to any plea is in the bill of excep- 
tions. 

The case was defended by counsel, however, a recovery 
was had for the bank, and without making any motion for 
new trial, the case is brought up on exceptions to rulings 
of the court. 

1. The first exception is that the court erred in admit- 
ting as evidence a draft, with certain bills of lading 
attached thereto, of bark consigned to the drawees, com- 
mission merchants or factors, in Cincinnati, on the ground 
that the money was loaned on this draft given at the time, 
and that the contract of loan was contained in the draft, 
and suit should have been brought on it, and that there 
could be no recovery on it, because it made a contract 
conditional on presentation for acceptance and notice of 
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dishonor; but neither presentation to the drawees nor 
notice to the drawer was in proof. 

Fraud vitiates all contracts. Code, §2751. Misrepresent- 
ations by one party, designed to deceive the other, or if 
not designed, actually deceiving the other party, make 
fraud and void sales, even where the party did not know 
the misrepresentation was false. Any artifice designed to 
mislead is sufficient evidence of fraud. Code, §2634. It is 
subtle, and slight circumstances are sufficient to convey 
conviction of fraud. Code, §2751. 

Even, therefore, if the contract was embodied in the 
draft, and the facts and circumstances show that the bor- 
rower gave it with the bills of lading with the intent to 
deceive and defraud the bank, and the bank became aware 
of it, it had the right to repudiate the draft as void, and 
sue upon the account for money loaned; and so doing, it 
had the right to put in evidence the draft with the bills of 
lading attached, and then follow up this evidence with 
letters written by the drawer to the drawees showing his 
intention to appropriate the goods—in this case bark—or 
rather the proceeds, to other uses than to pay the money 
loaned by the bank. So we think the draft and the bills 
of lading were admissible. 

2. It follows also that the letters to the drawees, direct- 
ing them to send the money for which the bark was sold 
to the drawer directly, and their checks in response, with 
no allusion to this money borrowed from the bank and of 
his draft and bills of lading deposited to secure that money 
so borrowed, as well as all that the drawer said, as proved 
by the bank by interrogatories of the cashier touching his 
conduct during the negotiation and afterwards, were prop- | 
erly admitted to show the intent from the beginning and 
all the while to cheat the bank. 

8. It also follows that the requests to charge, based upon 
the idea that the whole contract was in the draft, and 
therefore no suit could be maintained on the account for 
money loaned, and that there could be no recovery out of 
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the drawer without notice to the drawer of the dishonor of 
the draft, were all properly refused without more, be- 
cause all such requests to charge should have been quali- 
fied with this proviso, to-wit, provided that there was no 
fraud in the drawer to palm off this written contract on 
the bank with the view to cheat and defraud it. 

4, The real question is one of fraud or no fraud. The 
full charge is not given. No exception is taken to it. The 
refusal to charge the written requests is the only error 
assigned connected with it; and the presumption in such 
cases is that the charge was right. 

5. There being no motion for a new trial, the question 
whether the verdict is supported by the evidence is not. 
before us. It is for the jury to trace and determine its 
subtleties, and there it is left, plaintiff in error not attack- 
ing the verdict of the jury by a motion to set it aside, but 
assigning errors only on the evidence which the court ad- 
mitted and the requests to charge which it refused. 

It is unnecessary, therefore, for us to examine the facts 
closely to find that they sustain the verdict. If so, doubt- 
less, from a bird’s-eye view of them, the task would be easy. 
Certainly there should have been no nonsuit on such an 
issue and under such facts. Dawson vs. Pennaman, 65 
Ga., 698. 

Judgment affirmed. 


STILWELL vs. WoopRUFF. 


Where suit was brought against a married woman on a promissory 
note signed by her husband, as her trustee, and on the trial, it 
appeared that the note was given in settlement of an account 
made by her, but it did not appear that she authorized her hus- 
band to sign the note, or that the goods were purchased for and on 
account of her separate estate, and the suit was not based on the 
account, a nonsuit was properly awarded. There was no liability 
on her part upen the note per se. It should have been alleged 
and proved that she authorized her trustee to make the note in 

, settlement of her account, to bind her and her separate estate. 
May 1, 1886. 
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Husband and Wife. Trusts and Trustees. Promissory 
Notes. Before Judge Stewart. Spalding Superior Court. 
August Term, 1885. 


Reported in the decision. 

S. C. McDanret, for plaintiff in error. 

Boynton & Hammonp, for defendant. 
BLANDFORD, Justice. 


Stilwell sued Mrs. Woodruff upon a promissory note, 
signed by her husband, as trustee for Fanny Woodruff, the 
defendant. There was no allegation in the declaration 
that Mrs. Woodruff authorized her husband to sign this 
note as her trustee. The testimony showed that the note 
was given in settlement of an account made by Fanny 
Woodruff with Stilwell & White. The account was not 
sued upon, nor was it alleged that the goods were pur- 
chased by Mrs. Woodruff for and on account of her sepa- 
rate estate. The court awarded a nonsuit in the case, and 
the plaintiff excepted, and assigns as error the judgment 
of nonsuit. 

The nonsuit was right. There was no liability on Mrs. 
Woodruff per se on the note suedon. To make her liable, 
it should have been alleged and proved that she author- 
ized her trustee to make the note, in settlement of her 
account, to bind her and her separate estate. 

Judgment affirmed. 


Linty et al. vs. DELAPERIERE. 


Under the act of 1879 (Acts 1878-9, p. 184), where suit was brought on 
a contract which bore on its face a higher rate of interest than 
seven per cent., it was incumbent on the plaintiff to show affirma- 
tively that no greater rate than that specified in the contract had 
been taken ; and a failure to do so would result in the loss of all 
interest, and only the principal, after deducting payments, could 
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be recovered. . To asuit brought on such a contract a plea of pay- 
ment would lie, although the amount paid was paid more than a 
year before the filing of the plea. On showing that a higher rate 
than that specified in the contract was taken, the result would be 
that the principal sum would bear no interest, and the payments 
made would go in extinguishment of the principal. 

(a.) Whether or not the provision in the act of 1875, requiring the 
filing of certain pleas of usury within twelve months, was repealed 
by the act of 1879, the plea in this case was not one of those con- 
templated by such provision. 


April 6, 1886. 


Interest and Usury. Payment. Pleadings. Before 
Judge Estes. Hall Superior Court. August Term, 1885. 


On July 29, 1884, DeLaperiere brought complaint 
against C. A. Lilly and John F. Lilly on a promissory note, 
dated November 28, 1880, by the defendants to the plain- 
tiff or bearer for $1,120, with interest at eight per cent. 
from maturity and attorneys’ fees and cost of collection. 
On this the following entries of credits appeared: 

‘Received on the within note one hundred and twenty dollars, 
this December Ist, 1880. 


‘* Received the interest on this note to November 28, 1881, March 
1, 1882. 


‘“Received on this note four hundred and twenty dollars and 
twenty-five cents, May 23, 1882. 


‘* Received on note three hundred and four dollars and 38-100 dol- 
lars, May Ist, 1883.’’ 

The defendants pleaded the general issue; that J. F, 
Lilly was only a surety and had been discharged ; and that 
the note bore usury on its face, the real amount loaned, 
and for which the note was given, being $1,000 at twelve 
per cent., and interest for a year was added in the face of 
the note, bringing it up to the amount for which it was 
written ; that this should be applied to the payment of the 
note; that C. A. Lilly had paid to the plaintiff $977.63 in 
the following payments: December 1, 1880, $120; Novem- 
ber 28, 1881, $120; March 1, 1882, $420.25 ; May 23, 1882, 
$304.38, which, deducted from $1,000, the real amount 
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which can be collected on the note, left only a balance of 
$35.37 due; also a plea that, on November 28, 1881, de- 
fendant, C. A. Lilly, paid to the plaintiff $120 as usury, 
which was pleaded as a set-off. 

The jury found for the plaintiff $296.63, principal, and 
$29.66, attorneys’ fees. The defendants moved for a new 
trial, on the following among other grounds: 

(1.) Because the court admitted in evidence the note 
sued on, over objection of the defendants, on the ground 
that it showed on its face that more than seven per cent. 
interest was charged, and that it was incumbent on the 
‘plaintiff to show by additional evidence that no greater 
than eight per cent. had been charged. 

(2.) Because the court charged the jury as follows: “I 
charge you, gentlemen of the jury, that, although the con- 
tract was an usurious contract, and although Mr. DeLape- 
riere is not entitled to recover a larger sum than his prin- 
cipal, if you believe from the evidence in this case that 
any payments were made which were made as payments 
of interest, payments for indulgence on the loan, then such 
payments cannot ve recovered back, neither can they be ~ 
made a plea of set-off in this case to reduce the principal, 
because there were two parties to this contract, and the 
contract was an unlawful contract and both parties were 
equally at fault. If any payments were made for the in- 
terest on the note, Mr. Lilly cannot recover them back un- 
less you find from the papers that he filed his plea within 
twelve months after the making of the last one of the pay- 
ments. Of course, if there were any payments of the prin- 
cipal, they would go to reduce the debt, but if you are 
satisfied from the evidence that the payments made were 
made for the payment of the interest, and were so accepted 
by Mr. Lilly and receipted by Mr. DeLaperiere as a pay- 
‘ment of the interest on the debt, then I charge you that 
Mr, Lilly cannot recover by a plea of set-off in this: (case 
to reduce the principal, unless you ‘are satisfied that his 
plea was filed within twelve months after such payment.” 
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The motion was overruled on condition that the plaintiff 
would write $21.66, principal, and $2.13, attorneys’ 
fees, which was done, and the defendants excepted. 


W. F. Finptey; W. S. Pickret., for plaintiffs in error. 
DunuaP & THompson, for defendant. 
BLANDFORD, Justice. 


The note sued on and contract of which it is the evi- 
dence were made in November, 1879, after the passage of 
the act of 14th October, 1879, to regulate and restrict 
the rate of interest in this State. Acts of 1879, 184. 
The first section allows eight per centum to be contracted 
for, and by section two any violation of section one forfeits 
all interest and excess of interest. The third section fixes 
seven per cent. as the legal rate of interest, where the rate 
per cent. is not named in the contract. By the fourth sec- 
tion it enacted, when an action is brought upon a contract 
which shows that a greater rate of interest than seven per 
cent. is claimed, that the plaintiff must show affirmatively 
that no greater or higher rate of interest than that speci- 
fied in the contract has been taken. 

The note sued on in this case shows upon its face that 
eight per cent. was contracted to be paid. If this statute 
is of force, and particularly the fourth section thereof, it 
was incumbent on the plaintiff to show affirmatively (as a 
greater rate of interest than seven per cent. was contracted 
to be paid) that no higher rate was taken by him than 
that specified in the contract. 

But suppose the plaintiff should fail to show what rate 
has been taken, what consequences would follow? He 
could only collect the principal sum loaned, under section 
second of the act. When a greater rate than eight per 
cent. is contracted for, then no interest can be collected 
under this act ; that is, the contract: does not bear interest, 
and all payments made by the borrower to the lender go 
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to extinguish the principal. A plea of payment to a 
suit brought on such a contract will lie, although the 
amount or sum paid was paid more than a year before the 
filing of the plea. The principal alone can be recovered ; 
the payments made do not go in extinguishment of the 
interest, because the debt, being usurious, bears no interest. 
So that we think that, as the plaintiff in error filed a plea of 
payment in this case, he had a right to show that the con- 
tract sued on contained more than eight per cent. interest 
to be paid, and that thereby the sum loaned bore no inter- 
est. He was entitled to have the amounts paid credited 
upon the original sum loaned, even though the fourth sec- 
tion of the act of 1879 is repealed, and his plea in this 
case is not such a plea as is contemplated by the act of 
1875, which is required to be filed within twelve months 
by that act. Code, §2057 (e). It may be questioned if 
this provision of the act of 1875, as contained in the sec- 
tion of the Code, is not repealed by the act of 1879 before 
quoted; but whether it is or not, it does not apply to this 
case. The court below having held contrary to the views 
here expressed, his judgment, founded thereon, must be 
reversed. 
Judgment reversed. 


McWarty vs. JEFFERSON CouNTY. 


Where an execution has been issued against a defaulting county 
treasurer and his sureties for funds belonging to the county in his 
hands, such execution will subject a homestead set apart to a 
surety of the treasurer. 

(a.) The great bulk of the county revenue in the hands of the county 
treasurer arises from taxes; and if an execution, issued against 
him and his sureties, includes other funds than those from taxes, 
it could have been shown by them from his accounts. 

March 30, 1886. 


Homestead. Tax. Principal and Surety. Officers. 
County Matters. Before Judge CarsweLt. Jefferson 
Superior Court.. September Term, 1885. 
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On December 2, 1884, an execution issued under an 
order of the commissioners of roads and revenues of Jeffer- 
son county, against Weeks and the sureties on his bond 
as county treasurer, to collect an amount of the funds 
alleged to be in his hands, and which he failel to pay to 
his successor at the close of his term of office. It was 
levied on certain property, and McWatty (one of the sure- 
ties), as the head of a family, interposed a claim, alleging 
that the property had been set apart to him as a home- 
stead. 

The case was submitted to the presiding judge, without 
a jury, under an agreed statement of facts, from which it 
appeared that the funds in the defaulting treasurer’s hands 
arose from “ county taxes and other sources.” The judge 
held the homestead subject, and the claimant excepted. 


W. L. Pures, for plaintiff in error. 
GamBLE & Hunter, for defendant. 
Hatt, Justice. 


Can the security upon the bond of a defaulting county 
treasurer, against whom an execution has issued for funds 
belonging to the county in the hands of the treasurer, take 
a homestead, which will exempt his property, set apart 
for that purpose, from the debt incurred by his obligation, 
for the fidelity of this principal? The superior court held 
that the exemption was not free from the liability thus 
incurred, for the reason that the execution was for taxes. 

There is no doubt that an execution for taxes may be 
levied on property exempted as a homestead, and that 
the same may be sold to pay it; for it is, by the ex- 
press terms of the constitution and laws, made liable 
therefor. Code, §$5210, 5211, 2002. The question is, 
therefore, whether this liability is one for taxes. In Cahn 
et al. vs. Wright, 66 Ga, 119, this court reviewed the 


former decisions upon the subject, and adjudged that the 
v 76-23 
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comptroller general’s execution against a defaulting tax 
collector and his sureties is an execution for taxes within 
the true intent and meaning of the constitution of 1868 and 
1877, and may be enforced against property set apart and 
exempt from ordinary judgments, etc., in the possession of 
the collector or his sureties. It is quite true that in that 
case the tax collector, for whom the sureties were bound, was 
necessarily chargeable with nothing but money which he 
had either collected, or should have collected, as taxes ; and 
that a county treasurer may have received a portion of the 
money with which he is chargeable from other sources 
than from taxation, as from fines and forfeited recogni- 
zances, and from the sales or rents of the county property, 
etc., since from these sources the county revenue is de- 
rived (Code, §528); and that all county funds, except such 
as may be specially excepted by law, are to be paid to and 
disbursed by the county treasurer (/d., 551) ; and it is made 
his duty to diligently collect from all officers and others all 
county dues, to examine the minutes and execution dock. 
ets of the different courts of the county, to demand and 
receive all moneys appearing to be due thereon, and to 
institute proceedings against defaulters. Jb., §552, sub- 
secs. 1 and 2. 

It is evident that the great bulk of the county revenue 
comes from taxation. Various provisions of the law not 
only authorize, but would seem to require, the imposition 
and collection of taxes to enable the county officials to 
discharge the indispensable duties required at their hands, 
and which are carefully enumerated. Oode, §§509 to 525, 
especially §514, which accurately specifies in its several 
paragraphs the numerous objects for which county taxes 
shall be assessed. There was no attempt made in this case 
to repel the presumption that this execution issued at 
least for a part of the tax in the hands of the county treas- 
urer, or to show how much of the sum claimed to be due 
was derived from that and how much from other sources, 
which the defendants in the execution could have easily 
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done, had the treasurer, for whose official fidelity they 
were bound, performed his duty by keeping his accounts, 
stating all receipts of money, stating when received, who 
from and on what account, etc., and to exhibit his accounts 
to the grand jury or ordinary, etc., and to publish the same. 
Code, §553, sub secs. 5 to 9. 

Judgment affirmed. 


WILLIAMS vs. SULTER. 


. The civil jurisdiction of a justice’s court is limited to cases at issue 
ex contractu and cases of injuries or damages to personal property, 
where the principal sum does not exceed one hundred dollars. A 
justice has no jurisdiction to render a judgment for damages in.an 
action for suing out.a garnishment maliciously and without proba- 
ble cause ; if he does so, such a judgment may be attacked by afli- 
davit of illegality. 

2. The case carried up by certiorari was only that made upon the 
affidavit of illegality to the execution issuing from this void judg- 
ment, and when the applicant for the writ had paid all costs ac- 
cruing in that case, and given the bond and security required by 
law, she had complied with the conditions which entitled her to it. 

March 23, 1886. 


Jurisdiction. Justice Courts. J udgments. Ilegality. 


Before Judge Apams. Chatham Superior Court. Decem-. 
ber Term, 1885. 


Esau Williams brought his action against Rosa Sulter 
to the May term, 1885, of a justice’s court, to recover $100) 
damages, on the ground that the defendant maliciously: 
and without probable cause sued out a garnishment and! 
had the plaintiffs daily wages garnished; that the gar- 
nishment was dismissed on the hearing; and that the 
plaintiff had lost his employment by reason of it, and had 
been put to the expense of attorney’s fees. No plea to 
the jurisdiction was filed. On the trial, the justice ren- 
dered judgment for the plaintiff for $20. The defendant 
appealed to a jury in the justice’s court. The jury found 
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for the plaintiff $75, and an execution issued and was 
levied. The defendant interposed an affidavit of illegality, 
.on the ground, in substance, that the justice’s court had no 
jurisdiction of the subject-matter of the action. The jus- 
tice overruled the affidavit, and the defendant sued out a 
writ of certiorari, excepting only to the ruling as to the 
illegality. The justice made the following certificate :. 

**T hereby certify that Rosa Sulter has paid the cost arising from 
the trial of the illegality case. I also certify that the cost arising 
from and due on the trial of the appeal of Mrs. Rosa Sulter to a jury 
is not paid. I further certify that Rosa Sulter has given bond, as 
required by law.” 

On the hearing, the plaintiffs counsel moved to dismiss 
the certiorari, on the ground that the certificate was not 
that required by law. The presiding judge overruled this 
motion and sustained the certiorari, and the plaintiff ex- 
cepted. 


P. M. & R. W. Russert; Levy & Lazaron, by brief, 
for plaintiff in error. 


J. J. Aprams, for defendant. 
Hatz, Justice. 


One question made by this record is, whether an action 
for suing out a garnishment maliciously and without prob- 
able cause is cognizable in a justice’s court, where the 
amount of damages claimed does not exceed one hundred 
dollars, and whether, where a judgment is rendered in 
. favor of the plaintiff, on which a jf. fa. has issued and 
been levied on defendant’s property, its execution can be 
arrested by an affidavit of illegality, alleging that the en- 
tire proceeding was coram non judice and void. 

1. These are courts of limited jurisdiction and can take 
nothing by intendment. They must show express author- 
ity for all their jurisdictional acts, and in its absence these 
acts are void. The constitution, Code, §5153, confers juris- 
diction upon these courts in all civil cases arising ex con- 
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tractu, and in cases of injuries or damages to personal 
property when the principal sum does not exceed one 
hundred dollars. This limitation of the jurisdiction is 
expressed in the same language in §4180 of the Code. 
How injuries or damages to personal property, under any 
authorized rule of construction, can be made to include 
injuries to the person or reputation, to which class the 
wrong complained of here belongs, we cannot understand: 
This judgment had no more force and was entitled to no 
more consideration than so much waste paper. It was in 
no legal sense a judgment, and was, therefore, properly ar- 
rested and set aside, either upon affidavit of illegality or 
motion to vacate for want of jurisdiction; it “isa mere nul- 
lity, and may be so held in any court when it becomes 
material to the interest of the parties to consider it.” 
Code, §3594. 

2. The case brought up by certiorart was only that 
made upon the affidavit of illegality to the execution issu- 


ing from this void judgment, and when the applicant for 

the writ had paid all cost accruing in that case and given 

the bond and security required by law, she had complied 

with the conditions entitling her to it. Code, §4054. 
Judgment affirmed. 


MATHEWSON vs. THE Betmont Fiourtna Mitts Company. 


Where brokers, on behalf of a firm, ordered certain flour, with the 
direction to ‘‘ship, as soon as you can, 45 days’ draft, B. Dub & Co.,”’ 
and the flour was sent, and a draft was sent with the bill of lading, 
and an invoice stating the terms as forty-five days’ acceptance, the 
acceptance and return of the draft was a condition precedent to the 
passing of title; and where, before so doing, the firm made an 
assignment, the assignee took no more title than they had, and 
the vendor could recover the property in an action of trover. 


March 30, 1886. 


Sales. Title. Vendor and Purchaser. Contracts. 
Principal and Agent. Brokers. Before Judge Eve. City 
Court of Richmond County. November Term, 1885: 
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The Belment Flouring Mills Company brought trover 
for 639 sacks of flour against J.O. Mathewson. He had 
obtained the flour under an assignment from B. Dub & 
Company, for the venefit of creditors, and the question 
was, Whether they ever had title, so as to be able to convey 
any to Mathewson. 

_ The evidence showed that the flour had been ordered 
for B. Dub & Company by brokers in Augusta, who wrote 
to plaintiff, “ Ship, as soon as you can, 45 days’ draft, B. 
Dub & Company,”’the flour sued for. Plaintiff forwarded 
the flour, and at the same time mailed a bill of lading, a 
45 day draft and an invoice stating the terms as 45 days’ 
acceptance, which were received before the flour arrived. 
©. A. Thomas, plaintiff's manager, testified that sales 
for 45 days’ acceptance were usual with B. Dub & Com- 
pany; that until the draft was excepted, the sale was not 
complete, and the title, by contract, remained in plaintiff. 
But the acceptance would pass the title; and that, as the 
draft had never been accepted, the plaintiff still claimed 
title to the flour. 

B. Dub swore that the flour was bought on 45 days’ 
credit. The plaintiff generally sent out a note with the 
bill of lading. “I never signed the note until after exam- 
ining the flour. I did not examine this flour. In two or 
three days after the arrival of the flour, I made an assign- 
ment to J. O. Mathewson.” 

The case was submitted to the judge without the inter- 
vention of a jury. He decided 

““That it was the understanding of plaintiff, of which defendant 
had notice, that the sale was on condition that a 45 days’ acceptance 
should be given ; that nodraft has ever been given in compliance with 
the terms of the sale, and the sale was, therefore, never completed, 
and title never passed to B. Dub & Company, who were, in conse- 
quence, unable in law to convey title to J. O. Mathewson.”’ 

He thereupon rendered judgment for the plaintiff, and 
the defendant excepted. 


Apo.Pu. Brannt, for plaintiff in error, cited: 1 Benj. 
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Sales, §§351, 352, 353, 354, 356, 357; 58 Ga., 62 (4); 1 
Add. Torts. 


Foster & Lamar, for defendants, cited: Code, §2639; 
23 Ga., 210; 58 Jd., 63 (5); 37 Td., 619; 70 Jd., 418; 68 
7d., 138; Burrill Assign., 591; 75 Ga., 697; 56 Jd., 45; 46 
Id., 230; 57 Ld., 149; 15 Ld., 189; 8 Zd , 65; 70 Jd., 510; 
71 7d., 470; 1 Benj. Sales, p. 343, 344, 504; 15 Gray, 229; 
123 Mass., 143; 126 Jd., 482; 66 Me., 580; 13 Rep., 238; 
17 Wis., 477; 74 Ga., 454; 73 Jd., 149. 


Jackson, Chief Justice. 


The Belmont Flouring Mills Company sued Mathewson, 
in trover, for 639 sacks of flour. The flour had been or- 
dered by brokers for Dub & Company, with this direction, 
“Ship, as soon as you can, 45 days’ draft, B. Dub & Com- 
pany,” the flour in question. Dub & Company assigned 
it to Mathewson, as their assignee, without returning the 
draft signed, it being sent with the bill of lading and an in- 
voice stating the terms as 45 days’ acceptance. Onlawand 
facts, the case was referred to the judge, who held that the 
plaintiffs were entitled to recover, and this court concurs 
with him. 

The assignee took only the assignors’ title. The assignors, 
Dub & Company, had no title until the terms were ful- 
filled, which, through their agents, the brokers, they had 
made. Upon the signing and return of the draft, the sale 
was consummated and the title passed, and not before. 

Benjamin on Sales, Corbin’s Ed., 1884, page 348, citing 
15 Gray, 229; 123 Mass., 143; 126 //., 482 and other 
cases. The giving the draft is a condition precedent. 
Benj. on Sales, pp. 344, 341, 343, 504, 502, 508 and cita- 
tions. . See also Thorpe vs. Fowler, 13 Iowa, 238. 

It is well that the law is so. Common sense and a de- 
cent regard for morality endorse it. What a fraud on 
honesty it would be to allow such a transaction as this! 
To pass title before the goods were paid for by draft accord- 
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ing to contract, and thus enable the purchaser, in the teeth 
of his own contract, to assign property not his to pay his 
debts, would be to shock the moral sense of all men and 
shake all confidence in law. 

Judgment affirmed. 


Beck et al., receivers, vs. HENDERSON. and vice versa. 


[These cases were argued at the last term, and the decision reserved. Hall, J., 
being disqualified, did not preside. ]} 


1. Where, under a bili filed by creditors of a railroad corporation, a 
decree and supplemental decree were rendered, appointing receiv- 
ers, with power to sell the railroad and all its franchises, and au- 
thorizing them to bring suit on all claims due the corporation for 
unpaid stock or otherwise ; and where such decrees were so distinct 
and certain as to be understood without reference to the pleadings 
and other proceedings in the case, it was not necessary that such 
pleadings should be attached to the decree exhibited to the decla- 
ration and tendered in evidence. 

Counsel in an equity case, brought by certain creditors against a 
railroad company, not agreeing upon some person to preside, the 
judge of the circuit being disqualified, it was competent for the 
clerk to name a fit and proper person for that purpose, although 
the parties had not tried or made any effort to agree; and when 
tendered in evidence, the decree was not objectionable for that 
reason. 

. The grant of a nonsuit in this case was erroneous, 

All the property of a corporation which has ceased to exist and 
its assets of every description constitute a fund for the payment 
of its debts. Subscriptions of stockholders may be called in to 
satisfy creditors, and where such corporation has held itself out to 
the world and contracted debts on the faith of its proper organiza- 
tion, and a stockholder has stood by and interposed no objection, 
he is bound, and on a suit by a receiver for the benefit of creditors, 
he will not be heard to set up any defence as to fraud practiced on 
him in the organization or acts of the corporation. Such pleas 
were properly stricken on demurrer. 


March 30, 1886. 


Equity. Decrees. Evidence. Corporations. Nonsuit. 
Stockholders. Before Judge Lawson. Jasper Superior 
Court. April Term, 1885. 
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This was:an action of complaint in the statutory or short 
form, brought to the October term, 1875, of Jasper supe- 
rior court by E. W. Beck, F. D. Dismuke and I. P. Speer, 
“ who bring this suit as commissioners and receivers of the 
Griffin, Monticello and Madison Railroad Company and 
its assets, under a decree in chancery in Spalding superior 
court,” against James Henderson. It was alleged that 
the defendant was indebted “to your petitioners, as com- 
missioners and receivers aforesaid, in the sum of $150, 
besides interest, on a certain promisscry note.” Attached 
to the declaration was a copy of the note sued on. It was 
dated April 15, 1872, and due seven months after date by 
the defendant, to the order of the Griffin, Monticello and 
Madison Railroad Company, for $150, endorsed “ James 
S. Boynton, President.” 

The plaintiffs amended their declaration by alleging that 
the corporation was insolvent, its indebtedness being 
largely in excess of its assetsin their hands, or accessible 
or available to them for the payment of debts; that, at 
the time of bringing the suit, the indebtedness was about 
$25,000, which is still due; that the creditors holding such 
debts, which arein judgment, are Lyon, McLendon & Com- 
pany and George A. Cunningham & Company, and others 
whose names are not known to the plaintiffs; that the 
assets consist solely of notes and subscriptions of stock- 
holders; that, from information and belief, they allege 
that seventy-five per cent of them are insolvent, and if 
the entire amount collectible is paid, the sum so collected 
will be insufficient to pay off the debts, and that the pro 
rata share of defendant liable to creditors of the corpora- 
tion is the entire amount of principal and interest due on 
his note sued on. 

The defendant demurred to the declaration, on the 
ground that it did not show any authority in the plaintiffs 
as receivers. Thereupon the court allowed the plaintiffs 
to amend by attaching to the declaration a copy of the 
decree and supplemental decree from Spalding superior 
court as follows: 
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*‘Lyon, McLendon & Co. Bill for account, relief, etc., in 


Griffin Monti tlie tiie Spalding superior court, and award 
Madison R. R. Co. made the judgment of the court. 


* An award having been rendered in the above case, accompanied 
with a written agreement of the parties modifying the same, it is 
thereupon, for the purpose of executing and enforcing the same as so 
modified, as has been made the judgment of the court, it is ordered, 
adjudged and decreed by the court, in accordance with said award and 
agreement, that the complainants, Lyon, McLendon & Co., do re- 
cover of the defendant, the Griffin, Monticello and Madison Railroad 
Comyany, the sum of ten thousand four hundred and twenty-six dol- 
lars and fifty-nine cents ($10,426.59-100), with the sum of four thous- 
and five hundred and seventy-seven dollars and sixty-five cents in- 
terest up to the 20th day of August, 1874, and all further interest on 
the principal sum from this date to be computed at ten per cent. 
until paid, and that execution issue for said amount in favor of com- 
plainants against defendants. And it is further ordered and decreed 
that the second amount to be paid in cash, as in said award to com- 
plainants, and they do recover of defendants the sum of one thousand 
five hundred and forty-eight dollars and sixty-three cents, as princi- 
pal, and the sum of one hundred and seventy-one dollars and fifteen 
cents to the 20th August, 1874, and for all interest until paid, to be 
at 7 per cent., and that execution issue in favor of complainants against 
defendants for said amount; said amount so decreed being amount 
due complainants from defendants in cash, as set forth in said award, 
after allowing credits as provided for in the agreement of the parties, 
accompanying said award. It is further adjudged and decreed that 
the complainants do recover of the defendants the sum of eight 
thousand one hundred and ninety-three dollars and thirty-three cents, 
and which may be discharged and satisfied by defendant’s executing 
and delivering to the complainants, by the proper officers of the said 
Griffin, Monticello and Madison Railroad Company, within sixty 
days from this date, first-mortgage bonds of the said railroad com- 
pany in proper legal form, to bear interest at the rate of seven per 
cent., payable semi-annually, with interest coupon attached, to the 
amount of the same; and if said mortgage bonds are not so executed 
and delivered within the time stated therein, said amount is to be 
enforced by execution to be issued in favor of complainants against 
said defendants for money in lieu of said bonds; the amount so de- 
creed and adjudged being the amount found due in said award, as 
provided for by the agreement attending said award. It is further 
ordered and adjudged and decreed that the defendant do execute and 
deliver to said complainants certificates of stock in said railroad com- 
pany to the amount of ten thousand five hundred and twenty-one dol- 
lars and two cents, the amount found due complainants, less by the 
amounts of two thousand dollars, as abated from said award, as 
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found due complainants in stock, as per agreement of parties repre- 
senting the same. .. . . . . — 

And it is further ordered med aijuiigel ani decreeil that if this de: 
cree is not satisfied upon the terms and conditions herein set forth in 
said modified award within sixty days from this date, it is thereupon 
ordered, adjudged and decreed, as provided for in said award, that 
E. W. Beck, Esq., F. D. Dismuke, Esq., and E. P. Speer, Esq., of the 
county of Spalding, be and the same are hereby appointed commis- 
sioners with powers of receivers to take possession of said Griffin, 
Monticello and Madison Railroad Company, and after due notice, 
with authority to sell the same, with all its rights, privileges, fran- 
chises, immunities and right-of-way, road- bed and appurtenances, and 
also all assets of said railroad company of every kind and character, 
with full authority to collect the same and hold the proceeds of all 
sales and collections subject to the further order of this court for dis- 
tribution among creditors and stockholders. And itis further or- 
dered and decreed, if a sale of said railroad and its franchise be- 
comes necessary to enforce this decree, it shall take place in the city 
of Griffin, before the court-house of said county of Spalding, after 
advertising the same at least sixty days in three public gazettes of 
this state. And itis further ordered and decreed that the cost of 
these proceedings up to the award be paid equally by complainants 
and defendants. 

Joun I. Hatt, 
Judge 8. C. F. C.”” 


Bill, ete., in 


Lyon, Maine & Co. 
Spalding Superior Court. 


The Griffin, "Monticello 
and Madison Railroad Co. J 
“It being made to appear to the court that, at the August term, 
1874, of this court, adecree was rendered in the above stated case, 
which decree provided for the appointment of commissioners to sell 
the property of the defendant, and commissioners so provided for and 
appointed, to-wit, E. W. Beck, F. D. Dismuke and E. P. Speer, were 
. given the power of receivers, and in the exercise of their power as 
such receivers, they were required to collect the assets of said com- 
pany and report their acts and doings to this court; and it further 
appearing that said receivers, in the exercise of the power thus con- 
ferred upon them, have instituted suits in the counties of Spalding, 
Butts, Jasper and Morgan, to recover of the subscribers to the capital 
stock of said company the amount due by them on the subscription to 
the capital stock of said company ; and it being made further to appear 
that some of the parties so sued have made defence that the authority 
was not given tothe receivers and that receivers have compromised 
with some of the subscribers to the capital stock, to-wit, by the original 
decree: It is therefore ordered, adjudged and decreed that the act 
of the receivers in bringing suits, as aforesaid, against the subscribers 
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to the capital stock of said railroad company, is approved and sanc- 
tioned, and that said receivers are hereby invested with full power to 
prosecute the suits already instituted by them and to begin other 
suits, if any other or further suits be necessary, in order to collect in 
the assets of saidcompany. It is further ordered, adjudged and de- 
creed that said receivers have power and authority to compromise 
any doubtful claim that may be a part of the assets of said railroad 
company. It is further adjudged and decreed that settlements or 
compromises heretofore made by the receivers with debtors to said 
company are ratified and approved by the court. August term, 1881. 
Spalding superior court. 


By the court. 8. C. McDanig1, 
Judge pro hac vice.’? 


The appointment of the judge pro hac vice by the 
clerk, on account of the disqualification of the presiding 
judge, also appeared. It recited that the solicltors of 
the parties had failed to agree upon an attorney to act as 
judge pro hac vice. 

To the allowance of this amendment defendant excepted. 

Defendant then demurred to the amended declaration, 
on the ground that the original decree did not authorize 
the receivers to sue, and that the supplemental decree did 
not cure the defect. The demurrer was overruled and 
the case continued. The defendant filed a bill of excep- 
tions pendente lite to this and the ruling just above stated. 

The defendant filed certain pleas, which were, in sub- 
stance, as follows: 

(1.) The general issue. 

(2.) The note sued on was given to the railroad com- 
pany, of which the plaintiffs are receivers, for subscrip- 
tion to its stock, and such subscription was its considera- 
tion. Defendant, with a large number of other citizens in 
the county, subscribed various sums to the stock of the 
company, and after the subscription was made, the com- 
pany changed the terms of the subscription with various 
parties who had subscribed at the same time as defendant, 
to-wit, John W. Williams, W. A. Lofton, W. H. Preston, 
James Connelly and others not known to the defendant, 
by which they virtually released said subscribers from 
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payment of their subscription, “said terms of subscription 
to said parties being different from those originally entered 
into by them and this defendant, by which they agreed 
with said Williams, Lofton, Connelly and others not to. 
demand of them their subscriptions so entered into at the 
same time with defendant until the said railroad should 
reach Monticello, Georgia,”"—this not being in the original 
contract of subscription, and the promise of said parties 
being one consideration on which this defendant sub- 
scribed; and further, that the company also released 
altogether from the payment of their subscription certain 
other parties who had subscribed to said road, namely, John 
Pye, Thomas Pye, Fears, W. E. Tucker, James L. Tucker 
and others; and further, the company compromised and 
received from John Steel, one of its subscribers, twenty 
dollars when he had subscribed for one hundred dollars, 
and also compounded with other persons not known to the 
defendant at the rate of forty cents on the dollar; all of 
which was done without the consent of the defendant and 
released him from liability on his subscription. 

(3.) The note sued on was given for subscription to stock 
in said railroad, and the subscription was obtained by the 
misrepresentations of James S. Boynton and other agents 
of the company who took such subscriptions, to the effect 
that the road should be brought into the county of Jasper 
and located there before the subscription should be de- 
manded, and that the road would be completed at once; 
that these statements were believed by defendant and 
constituted the prevailing motive and consideration for 
his subscription. In fact, they were not true, and defend- 
ant was misled and induced by them to subscribe for stock ; 
they never have been complied with, and the road has 
been abandoned and sold. 

(4.) The plaintiffs have no title to the note _P on, and 
no right or authority to sue on it from the court or judge 
by whom they were appointed receivers. 

(5.) Defendant contracted with a view to the capital 
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stock to be subscribed, and had reason to believe, and did 
believe, that the whole amount allowed by the charter, 
to-wit, $500,000, would be subscribed for the purpose of 
building the road, that amount being necessary for the 
purpose ; but it was not subscribed, the whole amount of 
subscriptions of every kind being $280,000, of which not 
over $250,000 were bona fide subscriptions, the rest being 
for the purpose of swelling the subscription, in order to 
make the amount appear as large as possible. The project 
of building the road has long since been abandoned, and 
if the consideration of the note ever was good, it has en- 
tirely failed. 

(6.) The receivers have no power to sue. The debts of 
the company are not set out, and their existence is not 
alleged or a necessity to collect the subscription shown ; 
and defendant is informed and believes that no such debts 
exist for which the stockholders are liable. 

On demurrer, the court ordered that all of these pleas 
be stricken, except the general issue and the plea that 
there are no debts due “to” (by ?) the corporation, and the 
plea that the railroad has been sold and the corporation 
does not now exist. To this ruling the defendant filed a 
bill of exceptions pendente lite. The case was continued. 

At the April term, 1885, of court, the case came on for 
trial. The defendant amended his pleas by alleging, in 
substance, as follows: The note sued on was given fora 
subscription to the capital stock of the railroad company. 
When the subscription was made and the note given, the 
charter of the company required $1,500,000 as its capital 
stock, and defendant contracted with reference to the char- 
ter, which contemplated that sum as the capital stock, and 
such sum was required to carry on the purposes of the 
corporation. The amount required never was subscribed ; 
only $280,000 was subscribed altogether, of which $100,000 
were bona fide subscriptions. The balance never was so 
intended, and was taken for the purpose of swelling the 
subscription. When defendant subscribed, he did not 
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know that the amount contemplated by the charter had 
not been subscribed; had he so known, he would not have 
given his note; but he believed the terms of the charter 
had been complied with as to the amount to be subscribed 
when he signed the note. He therefore says his subscrip- 
tion and the note given therefor are void. 

On demurrer, this plea was stricken. 

Plaintiffs tendered in evidence the note sued on. They 
then tendered a certified copy of the decree and amended 
decree above set out. On objection, the court rejected 
them. Plaintiffs then offered the certified copy for the 
purpose alone of showing that a decree had been ren- 
dered, by which they were appointed receivers and were 
authorized and empowered to collect by suit the notes 
held by them as assets of the corporation. It was again 
rejected. They then offered the same record, together 
with two fi. fas. against the Griffin, Monticello and Madi- 
son Railroad, one in favor of Lyon, McLendon & Company 
for principal sum, $10,426.59, the other in favor of G. A. 
Cunningham & Company for the principal sum of $3,225.89, 
both having uponthem entries of nulla bona, dated in 1883. 
The testimony again was rejected. Plaintiffs then moved 
for a continuance, in order to obtain the entire record in 
the equity case in Spalding superior court. This was re- 
fused. Plaintiffs moved to amend their declaration by 
striking out, after their names, the words, “ as receivers and 
commissioners of the Griffin, Monticello and Madison Rail- 
road Company,” and everything in the declaration and 
amendments thereto which stated. that plaintiffs sued as 
receivers and commissioners, and inserting in lieu thereof 
the words, “for the use of Lyon, McLendon & Company 
and G. A. Cunningham & Company, judgment creditors 
of the Griffin, Monticello and Madison Railroad Company.” 
The court overruled the motion to amend. The plaintiffs 
again offered to amend by striking the amendments to the 
original. declaration, and by striking from it all the words 
which showed the capacity in which the plaintiffs had 





868 SUPREME COURT OF GEORGIA. 


Beck et al., receivers, vs. Henderson, and vice versa. 


sued, and by allowing the case to proceed in the names of 
the plaintiffs as endorsees. This was refused. 

On motion, the court granted a nonsuit. Plaintiffs ex- 
cepted, and assigned error on each of the rulings adverse 
tothem,as just above stated. Defendant filed a cross-bill of 
exceptions and assigned error on each of the rulings ad- 
verse to him, as above stated. 


A. M. Speer; E. W. Beck; Key & Preston, for plain- 
tiffs. 


C. L. Bartitett; F. Jorpan; W. W. Anperson, for de- 
fendant. 


BLANDFORD, Justice. 


In a bill filed by Lyon, McLendon & Company against 
the Griffin Monticello and Madison Railroad Company, 
there was an award made, by which it was found that the 
railroad company was indebted to Lyon, McLendon & 
Company a large sum for work done for said railroad 
company. The chancellor decreed on said award, and 
appointed the plaintiffs in error receivers, with power to 
sell the railroad and all its franchises. By a subsequent 
decree, the receivers were authorized to bring suit on all 
claims due the corporation for unpaid stock or otherwise. 
This supplemental decree was made by 8. C. McDaniel, 
judge pro hac vice. The presiding judge being disquali- 
fied, he was named by the clerk of the superior court. 

This action was brought by the receivers against Hen- 
derson upon a promissory note given to the railroad com- 
pany for a part of his subscription to the same as a stuck- 
holder. The declaration alleged the foregoing facts, and 
also that the road and franchises had been sold, and there 
was a large outstanding indebtedness on the part of the 
railroad company, and the suit was brought for the benefit 
of the creditors of the railroad company. The defendant 
demurred to the declaration, which was overruled by the 





MARCH TERM, 1886. 369 


Beck et al., receivers, vs. Henderson, and vice versa 


court, and this ruling was excepted to by defendant pen- 
dente lite. The defendant then filed various pleas, all of 
which the plaintiffs demurred to, and they were stricken 
by the court, except the pleas of the general issue, and that 
there were no debts due by the railroad company, and 
that the corporation had ceased to exist. To this ruling 
the defendant excepted, and by cross-bill assigns error 
thereon. The plaintiffs tendered and read in evidence the 
note set out in the declaration, and tendered and offered 
to read in evidence the original and supplemental decrees, 
by which the plaintiffs were appointed receivers, and were 
authorized to bring suit on the note. This evidence was 
objected to by the defendant, first, because the decrees 
‘were not accompanied by a copy of the proceedings upon 
which the decrees were based ; and second, because §. C. 
‘McDaniel, Esquire, the judge pro hac vice, had no authority 
to render the supplemental decree. The court sustained 
‘this objection and ruled out this evidence, and the plain- 
‘tiffs excepted and assign this ruling as error. Thereupon, 
upon motion of defendant, the court awarded a nonsuit, and 
to this the plaintiffs excepted and assign this judgment as 
error. So the plaintiffs bring the case here by original 
bill of exceptions, and the defendant comes by exceptions 
pendente lite and cross-bill of exceptions. 

1. We are of the opinion that the decrees offered in evi- 
dence are sufficiently intelligible without being accom- 
panied by the bill, answers and exhibits and other pro- 
ceedings had in the case, and when the decree is so dis- 
tinct and certain’ as to be understood without reference 
to the pleadings and other proceedings, the same rieed 
not be attached to the decree. See the case of Tarver vs. 
Colquitt, 75 Ga., 818, in which case this point was directly 
ruled. 

2. The parties in the case of Lyon, McLendon & Co. és. 
Griffin, Monticello and Madison Railroad Company not 
agreeing upon some person to preside in said case, the 
presiding judge being disqualified, it was competent for 

v 76-24 
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the clerk to name a fit and proper person to preside; and 
this was right, although the parties had not tried or made 
any effort toagree. So we think that the court committed 
error in refusing to allow the decrees to be put in evidence. 

8. The judgment of nonsuit was equally erroneous. So 
these judgments must be reversed. 

4. As to the exceptions pendente lite and the cross-bill, 
it must be remembered that this action is brought in be- 
half of the creditors of a defunct corporation and not by 
the corporation against a stockholder. The pleas stricken 
by the court could not apply to a case like the present. 

All the property of a corporation which has ceased to 
exist, and assets of every description, constitute a fund for 
the payment of its debts. Code, §1688. Subscriptions of 
stock may be called in to satisfy creditors, and the courts 
will compel the stockholders to pay up their unpaid stock 
for the benefit of creditors, and such stockholders will not 
be heard toset up any defence as to fraud practiced on them 
in the organization or acts of the corporation, where such 
corporation has held itself out to the world and contracted 
debts on the faith of its proper organization. Where such 
stockholder has stood by and interposed no objection, he 
isbound. 8 Ga.,468; Jb.,504; 3 Jd.,409; 56 Jd.,195; 8 
Id., 498; 56 Id., 191; 57 Jd., 314; 65 Jd., 650; 67 Zd., 145. 

So we think that the pleas were properly stricken by the 
court. We see no errors in the rulings complained of by 
defendant. 

Judgment reversed on main case and affirmed on cross- 
bill of exceptions. 
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Although th» limitation act of March 16, 1869 , Acts 1869, p. 133), not 
only bars the right of action, but extinguishes the debt, yet where 
a valid and binding debt had become barred under that act, it could 
be revived by a.new promise in writing, made after the lapse of 
the period within which the act provides for the bringing of suit, 
without an additional consideration for the promise. 

(a.) Code, §§1950, par. 6, 2542, 2934, are applicable, and not repug- 
nant to the limitation act of 1869. 


March 23, 1886. 


. Statute of Limitations. Contracts. Consideration. 
Waiver. Before Judge Ciarke. City Court of Atlanta. 
September Term, 1885. 


Aby Elder, for the joint use of herself and her sisters, 
Lucey Ivey and H. L. Fowler, brought suit against Mary 
E. Pittman, administratrix of Richard A. Pittman, and 


alleged that, as administratrix of Richard A. Pittman, de- 
fendant was indebted to them the principal and interest 
of the following note: 


‘‘arianta, February 18, 1864, . 

“One day after date, I promise to pay Mrs. Asenath Pittman 

forty-two hundred dollars in gold, or its equivalent, for borrowed 
(trust) money. Ricwarp A. Pitrman.”’ 


The declaration proceeds as follows: 


‘*Your petitioner further shows that said Asenath Pittman trans- 
ferred and assigned said note to petitioners on the 19th day of Feb- 
ruary, 1865, by an entry onthe back of said note, of which the fol+ 
lowing is a true copy, to-wit: 


‘Fepruary 19th, 1865. 

‘ The within note was given for money left in my care or trust by’ 
my husband, Daniel Pittman, for his three daughters, Aby, Lucy and 
Henrietta. AsENATH PiTTMAN.’ 

‘‘Said note was delivered by the said Asenath Pittman to petitioner, 
Aby Elder, for the benefit of herself and said two sisters, immedi- 
ately after the above stated cntry was made on said note, the said 
Asenath Pittman thereby intending and endeavoring to transfer and 
assign said note to petitioners. They further show that, while said 
note was in the hands of petitioner, the said Aby Elder, said Rich- 
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ard A. Pittman renewed said note and revived and renewed his ob- 

ligation to pay the same on the 21st day of October, 1872, by making 

the following entry on said note, viz. : 

: ‘FarrBury, October 21st, 1872. 
‘I this day renew the above note, with lawi/ul interest, to Mrs. 

Aby Elder. Ricnarp A. Pittman.’ 


**Petitioners further show that said Richard A. Pittman again re- 
newed said note and revived and renewed his obligation to pay the 
same, on the 27th day * ‘pagename, 1881, by making the following 
entry on said note, viz. 


‘ATLANTA, November 27th, 1881. 
‘I hereby renew the within note to Mrs. Elder with lawful interest. 
Ricwarp A. Pirrman.’ ”’ 
- The defendant moved to dismiss the case on the follow- 
ing grounds: 
(1.) Because it did not appear from the declaration that 
the note declared on was assigned to plaintiffs. 
(2.) Because no consideration is averred for the alleged 
new promises to pay the note. . 
This motion to dismiss was overruled, and the defendant 
eenegten. 


Hopkins & Guenn, for plaintiff -in error, cited: Acts, 
1869, p. 1383; Ang. Lim., §2; 3 Ga., 265; 5 Jd., 232; 7 
td., 163; 60 Id., 379; 70 Zd., 444, 532;.95 U. S., 632; 
Wood Lim., 65; 9 How., 419; 72 Ga., 1, 332; 5 Peters, 
446, 457; 11 Wheat., 371; 62 Ga., 299; Bump. Bank., 
7433. 53 N. Y., 523; 20 N. H., 466. 


Spearrs & Srmmons; Hittyer & Brotuer; Hutsey & 
BatemaN, for defendants, cited : Code, §2936; 62 Ga., 415; 
57 Id., 531; 49 Id., 449; 72 Ld., 337; 54 Zd., 107, 537; 
69 Jd., 524; 58 Zd., 86; Code, §§3587, 3590; 6 Zd.,.588; 
15 Jd., 399; 1 Pars. Con., 69; Wood Lim., 128; 64 Ga., 
697; 65 Jd., 57; 56 Ld., 86; 55 Jd., 29. 


Hat, Justice. 


The question made is, whether'a debt coming within 
the limitation act of March 16th, 1869 (Acts, p. 188), 
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which not only bars the right of action, but extinguishes 
the debt, can be revived by a new promise in writing 
made after the lapse of the period in which the act pre- 
scribes for the bringing of the suit, without an additional 
consideration for the promise. The court held, on demur- 
rer to the declaration, that the past indebtedness, which 
had never been paid to the owner of the claim, was a suffi- 
cient consideration to support the promise, and to entitle 
the plaintiff to her action ; and such have been the rulings 
of this court in cases strictly analogous, as where the party 
making the promise has been discharged from liability by 
a final certificate in bankruptcy. Weatherly vs. Hardman, 
68 Ga., 592; Ross vs. Jordan, 62 Jd., 298, as to debt 
barred by statute of limitations. But were this a question 
of first impression, we should feel no difficulty in uphold- 
ing the judgment overruling the demurrer, upon principles 
recognized and acted upon from an early period in Eng- 
land, and since invariably followed by the courts both of 
that and of this country. That principle is so well stated 
and fully illustrated and sustained in 1 Wharton on Con- 
tracts, $513, that we cannot do better than to extract from 
this learned and accurate author who says, “ An apparent 
exception to the rule that a moral obligation is not a suffi- 
cient consideration to support a promise is to be found in 
the rule still recognized that the fact that a debt once bind- 
ing has been discharged by law without satisfaction to the 
debtor is sufficient consideration to pay the debt. This has 
been held where a bankrupt promises to pay a debt dis- 
charged in bankruptcy ; and a fortiori of promises barred by 
insolvent discharges, such discharges being only locally 
effective. The same view has been taken in regard to 
promises to pay a debt barred by the statute of limitations. 
But the validity of promises of this class is no longer 
placed on the consideration of moral obligation. The lia- 
bility is now based exclusively on the right of a party to 
waive the protection of a statute relieving him from in- 
debtedness. ‘Where the consideration was originally 
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beneficial to the party promising, yet if he be protected 
from liability by some provision of the statute or common 
law meant for his advantage, he may renounce the benefit 
of that law; and if he promises te pay the debt, which is only 
what an honest man ought to do, he is then bound by the 
law to perform it,’” as was said by the entire court in Earle 
vs. Oliver, 2 Ex. R., 90. “And it has been held in this 
country that a promise to pay a debt which has been vol- 
untarily released is void as without consideration. In 
connection with the position before us may be cited the 
rulings of the courts that parties to negotiable paper, dis- 
charged for want of notice of dishonor, become liable, if, 
after notice of such discharge, they promise payment. 
Whether the party promising had notice is to be inferred 
from all the facts of the case. Under the same head are 
sometimes classed promises by infants, which, it is alleged, 
are subject to ratification when they reach majority, and 
promises of married women renewed after divorce or their 
husband’s death. But the analogy with the case of an in- 
fant fails from the fact that the promise on his part, accord- 
ing to the better view, always bound, though not capable 
of enforcement during his minority, and was subject to 
repudiation upon his -majority. A married woman’s 
promise, on the other hand, is at common law a nullity 
which no subsequent promise can resuscitate.” The italics 
in the above extract are ours, and have been resorted to 
in order to point out the difference that undoubtedly exists 
between such original debts as could have been enforced 
at law, before they were barred and released by the ap- 
plication to them of common law rules and statutory en- 
actment, and such as never could have been so enforced, 
According to all the authorities so copiously cited by this 
and other authors, this fact furnishes the test between 
such obligations as were purely voluntary in their origin, 
and are incapable of ratification or revival by a subse- 
quent promise, and such as, being originally valid and 
capable of enforcement until barred or released by law, 
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are, for that reason, deemed a sufficient consideration for the 
renewed promise. 

This section from Wharton should be considered in con- 
nection with that which immediately precedes it, in order 
to get its full force and precise application, and to appre- 
ciate fully the distinction here pointed out between such 
discharged contracts as will afford of themselves a suffi- 
cient consideration for the promise and such as will not. 
The law on this subject is well summarized in 1 Addisun, 
on Contracts, §13, and the authorities cited in note 1 there 
and other notes fully sustain the view presented. See es- 
pecially the well considered and ably argued case of Shep- 
ard & Co. vs. Rhodes and another, 7 Rhode Island R., 472, 
474; also the exhaustive note (a) to Wennall vs. Adney, 
3 Bos. & Pull., 249, where the old cases upon the subject 
are classified and explained in a manner which has met the 
approval of succeeding judges, both in this country and in 
England; Shepard & Co. vs. Rhodes and another, ut sup., 
and the masterly judgment of Lord Denman in Eastwood 
vs. Kenyon, 11 Ad. & Ells, 438 (39 E. C. L. R., 142 et seq). 
This note, so generally adopted, restrains and limits the 
sweeping and broad views attributed to Lord Mansfield in 
his numerous judgments upon the subject, and vindicates 
him in large measure from what the annotator deems erron- 
eous conclusions, inconsiderately drawn from expressions 
dropped in the course of his decisions. He especially re- 
lies upon Trueman vs. Fenton, Cowper’s R., 544, 547, 549, 
which, we think, is a case well worthy of careful study and 
serious consideration, and, as explained by later decisions 
and text-writers, accurately sets forth the law upon this 
interesting and highly important question. We do not 
understand that the provisions of our law (Code, §§1950, 
par. 6, 2542, 2934), requiring a promise to waive a debt 
barred by the statute of limitations to be in writing, are 
either inapplicable or repugnant to anything contained 
in the act of limitations of the 16th of March, 1869, nor 
do we think that act interferes with, or in any manner 
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affects, such requirements. Even if it be conceded that it 
applies only to a specified and special class of cases, and 
takes them out of the general provisions of the Code upon 
that subject, it does not follow as a necessary consequence 
that the statute destroys the debt so effectually that it can- 
not be revived ; all that it does is to open the courts to the 
debtor and invite him to enter and protect himself from 
his obligations by pleading its provisions in bar of a re- 
covery, It does not compel him to dothis any more than 
it constrai:s him to insist upon that or any other rule of 
law established in his favor, but he may waive or renounce 
it, when he does not by so doing injure others or affect the 
public interests or abrogate or do away with enactments 
made for the preservation of public order or good morals. 
Code, §i0 and citations. Peel vs. Bryson, 72 Ga., 331, 
337, 338, which is directly upon the statute in question, 
and affords an instance of an implied waiver of its benefits, 
recognized and enforced by the courts; and such implied 
waiver is not more efficacious and is not to be more highly 
regarded than an express waiver in writing made witha 
view to renounce this benefit and signed by thedebtor. It 
is not readily perceived how it would promote public order 
or good morals, or how others would be injured or the 
public interests be advanced by prohibiting a party from 
acknowledging and promising to pay a debt which had 
never been discharged, and which he felt, in his conscience, 
that, as an honest man, he could not refuse to recognize aid 
satisfy. That honesty is the best policy is generally, if not 
universally, conceded, and it will not be seriously contended 
by any one that our law discourages and prohibits rather 
than encourages and promotes the faithful discharge of 
obligations honestly undertaken. The cases of Dusen- 
bury vs. Hoyet, 10 Bank. R., 318, and Way vs. Sperry, 
6 Cush. R., 238, 241, relied on by the eminent counsel for 
the plaintiff, we think, with all due deference to his high 
character as a man and a lawyer, and his varied and accu- 
rate professional learning, do not contravene but support 
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the view we have taken. There being nothing further in 
this record demanding consideration, it follows that we are 
of opinion the court below did not err, as alleged, in over- 
ruling the demurrer to plaintiff's declaration, and therefore 
we order the judgment affirmed. 


Tue Srycer Sewina Macuine Company vs. BARNETT, 
constable. 


A constable cannot protect himself against a rule brought against 
him for not making the money due on a fi. fa. placed in his hands, 
on the ground that the execution did not follow the judgment un- 
der which it issued. It is the duty of a ministerial officer to exe- 
cute every process placed in his hands which is regular and proper 
on its face and which is issued by a person having authority to do 
so; and the fact that it may be voidable because it does not follow 
the judgment, is no defence to him for failing to make the money 
thereunder. 


April 20, 1886. 


Constables. Officers. Executions. Levy and Sale. 
Before Judge Fain. Whitfield Superior Court. October 
Term, 1885. 


The Singer Sewing Machine Company ruled a former 
constable for failing to make the money on a fi. fa. The 
respondent answered, denying his liability. On the trial 
of the case, the court, over objection of the plaintiffs 
counsel, admitted in evidence the docket of the justice’s 
court for the purpose of showing that the fi. fa. did not 
follow the judgment, the latter being for the principal, 
with interest from November 14, 1882, while the fi. fa. 
included interest from January 14, 1882. ‘The court also 
charged to the effect that if the 7. fa. did not follow the 
judgment, the officer could set up this as a defence, and 
that he was not subject to rule for a failure to make the 
money thereunder. The jury found for the defendant. 
and the plaintiff excepted. 
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W. C. Gueyn, for plaintiff in error. 
T. R. Jones, by brief, for defendant. 
BLANDFORD, Justice. 


The question here is, whether a constable can protect 
himself, under a rule, for not making the money due on a 
ji- fa. placed in his hands, on the ground that the fi. fa. did 
not follow the judgment upon which it was issued. 

This court held in Gladden, sheriff, vs. J. L. & R. H. 
Cobb, decided at September term, 1884 (73 Ga., 235), 
that a sheriff would not be protected, upon a rule, against 
him, on the ground that the execution issued on an irreg- 
ular proceeding, for not collecting the amount due on the 
execution. The execution in the present case is not void, 
but only voidable, and could have been amended. The 
officer is not a judicial, but a ministerial officer ; he must 
execute all process placed in his hands which is regular 


and proper on its face and which is issued by a person 
having authority to do so. 19 Ga., 139, 268. 
Judgment reversed. 


Grimssy, administrator, vs. HUDNELL. 


. Where the legal title is in an executor, administrator or trustee, 
and the beneficial interest is in an infant, if the former is barred 
by the statute of limitations, the latter also is barred; and if the 
legal title were in a guardian, and the beneficial interest in the 
cause of action were in an infant, perhaps the same rule would ap- 
ply ; but where the title or right of action is in the infant, although 
the guardian might maintain the action for the infant, the 
bar of the statute would not attach until the lapse of the period 
prescribed by the statute after the termination of the minority. 

. Where there were filed a number of exceptions to an auidtor’s re- 
port, but the last three fully embraced the others and went to the 
entire report, and the case could have been, and doubtless was, 
fully tried on those exceptions, there was no error in striking th 
others on demurrer. 


April 27, 1886, 
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Statute of Limitations. Infancy. Guardian and Ward. 
Auditors. Practice in Supreme Court. Before Judge 
JouN T. CLARKE. Clay Superior Court. March Term, 1835. 


Chas. M. Hudnell and Leola Hudnell brought their bill 
against Richard B. Grimsby on August 14,1883. Chas. 
M. subsequently dismissed the bill, as to himself, leaving 
Leola the only complainant. The bill alleged, in brief, 
as follows: In 1865, Jared Hudnell, the father of com- 
plainants, died, leaving a widow and ten children as his 
heirs at law. The widow only survived him a few 
weeks. He left a large estate, both of realty and per- 
sonalty, valued at $25,000, or other large sum, and his 
debts, if any, were small. In February, 1866, Patrick 
Hudnell, a brother of complainants, became administra- 
tor, converted the estate into money, and had in hand 
$1,950.00, or other large sum, as the distributive share of 
each of complainants. On November 5, 1866, Patrick 
Hudnell became the guardian of the minor children, in- 
cluding complainants. In 1867, as administrator of the 
estate and guardian of the children, he obtained an order 
from the superior court to allow him to invest the funds 
in his hands as guardian in a plantation. At that time, he 
had in hand $12,050.10, of which three-thirteenths be- 
longed to him and two-thirteenths to each of his wards, 
which amounted to $1,961.54. He purchased a plantation 
in Early county, known as the “Speight place,” with the 
stock, tools and crops thereon, agreeing to pay therefor 
$14,000, or other large sum. He had loaned out a large 
portion of the money belonging to his wards. He paid on 
the purchase money of the place about $4,000.00. In 1867, 
he died, and in November, 1867, defendant, Grimsby, was 
appointed his administrator, and took possession of the 
property, collected the notes and converted personalty 
into money, and from 1867 to 1873, he controlled the plant- 
ation and made crops thereon and sold the same, and 
finally sold all the personalty. He has never accounted 
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to complainants therefor, although payment has been de- 
manded of him by their duly authorized agents. The 
accounts between the parties are so mixed that a complete 
legal remedy cannot be had. Discovery was waived, and 
the prayers were for an accounting as to the personal prop- 
erty, notes and rents, and for subpoena and general relief. 

The answer was, in brief, as follows: Denies amounts 
claimed by complainants, and prays strict proof. Says it 
may be true that his intestate became administrator of his 
father, and may have received an amount of money from 
the estate, and he may have filed the petition and obtained 
the order stated in the bill, but denies that he had the 
amount of cash charged in the bill, or that the interest of 
complainants was the amount claimed by them. In fact, 
a large part of what Patrick Hudnell had in hand was 
in notes ($7,979.37). When he purchased the Speight 
place, he paid some $5,000 in cash, took a deed and gave 
a mortgage for the balance. For the purpose of protect- 
ing any interest his wards might have, he gave bond in the 
sum of $20,000.00. He farmed in the year 1867 on his 
own account, contracted, made purchases, etc., in his own 
name, and not for his wards. After the death of Patrick 
Hudnell, in 1867, defendant became his administrator and 
took charge of the property as such. He was induced to 
become such at the urgent request of Speight and Holland, 
who were brothers-in-law of Patrick, and the sureties on 
his bond as guardian. They represented to him that 
Speight held the mortgage for purchase money of the 
place; that he did not wish to foreclose it, but defendant 
could, as administrator, farm on the place, and pay the 
debt from the proceeds, and that Speight would make 
advances for that- purpose, and thus the place could be 
saved to the heirs. He acceded to these requests in be- 
half of the family, and became administrator, took charge 
of the property, sold the perishable property, and pro- 
ceeded to work the place, purchase supplies, etc.,and pay 
‘the net proceeds on the debt, which was transferred by 
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Speight to Holland. In 1869, defendant first learned that, 
when the property was paid for and relieved from the 
mortgage for purchase money, the children would have an 
interest in it. Guardians were appointed for the children, 
D. C. Adams being appointed guardian for Leola Hudnell, 
Had defendant stopped paying on the place, it would 
have been sold at forced sale, and would have brought lit- 
tle or nothing. All being represented, it was considered 
best for all parties to allow the farm to continue, and Hol- 
land, who controlled the mortgage, agreed to furnish the 
minors with board, clothes, etc., and to furnish supplies 
for the plantation, in order to allow it to be worked, and to 
save it from being lost. Defendant exercised all due care 
in conducting the farming operations; he acted in good 
faith, and converted nothing to his own use, except his 
legal commissions; but the proceeds were paid out, first, 
in paying for supplies, etc.; secondly, for the support, 
maintenance and education of the children; and thirdly, 
towards freeing the property from the incumbrance on 
it. The plantation was not worth more for rent than it 
actually yielded. In 1872, Holland d.ed. His adminis- 
tratrix, in 1873, foreclosed the mortgage, and the planta- 
tion was sold under levy. As showing the amounts as 
received from all sources, sales, crops, etc., and the 
amounts expended by defendant, he attaches certain an- 
nual returns as administrator. 

He also pleaded the bar of the statute of limitations. 

The case was referred to an auditor, who made a report, 
finding in favor of Leola Hudnell and against Charles M., 
on the ground that his action was barred by the statute of 
limitations. Exceptions were filed to the report. The first 
twelve were stricken on demurrer. They need not be set 
outin detail. It may be stated that one of them was that 
the action should have been against Grimsby in his rep- 
resentative character and not individually. The other 
three were submitted to the jury and were as follows: - 

(13.) Because the auditor erred in his said report in find- 





389 SUPREME COURT OF GEORGIA. 


Grimsby, acministrator, vs. Hudnell. 


ing for complainant, Leola Hudnell, any part of rent for 
the years 13868, 1869, 1870, 1871, 1872 and 1873, as set out 
in his said report in the third item thereof; because the 
same was without evidence to support said finding and de- 
cidedly and strongly against the weight of evidence; be- 
cause the evidence shows that said property, for which 
rent was charged, was chargeable with just, valid and out- 
standing debts against said property ; because the evidence 
in said case shows that said rents were applied to payment 
of said equitable and outstanding indebtedness; and be- 
cause the evidence before said auditor and facts in said 
case show that said rents did not go into the hands of re- 
spondent, but to respondent as administrator of estate of 
Patrick Hudnell, and without notice of any claim thereto 
on the part of complainant. 

(14.) Because the auditor erred in his said report in 
finding for complainant any part of proceeds of sale of any 
personal property, or conversion of any property, as set in 
item 4 of his said report, to the amount of $2,626.56, prin- 
cipal, $3,113.43 interest; because the finding of said amount 
so due, and complainant’s interest therein was decidedly 
and strongly against the weight of evidence before said 
auditor, and contrary to the facts in said case; because 
the evidence before said auditor and the facts in said case 
show that the proceeds arising from said property and 
said amounts so set out were applied to payment of legiti- 
mate debts and demands against said sum and property; 
from which said amounts were deducted ; because the evi- 
dence does not show how said amounts were arrived at and 
does not show any interest of complainant in and to said 
sums. 

(15.) Because said auditor erred in his said report in 
finding for complainant any interest in the mules as set 
out in 5th item of his said report, and in charging defend- 
ant with the value of said six mules, to-wit, $125.00 each, 
total $750.00, principal, $573.14 interest; because said 
‘finding is decidedly and strongly against the weight of evi- 
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dence; because the evidence in said case shows that the 
proceeds arising from same went to discharge a debt with 
which said complainant and said property was chargeable; 
and because the evidence of Thos. E. Speight before said 
auditor showed that said mules were bought by Patrick 
Hudnell while in life, and paid for by R. B. Grimsby. 

The jury found in favor of the report, and the defendant 
excepted. 


Joun O. Wetis; A. Hoop & Son, by J. H. Lumpxiy, for 
plaintiff in error. 


G. W. Warwick; W. D. Kinpoo, for defendant. 


BLANDFORD, Justice. 


1. This case arises upon exceptions filed to an auditor’s 
report. 

The first assignment of error is, that the court held that 
defendant in error was not barred by the statute of limita- 
tions, because she was an infant when her right of action 
accrued, and her action was brought within four years after 
attaining her majority, although she had a guardian dur- 
ing her minority, and this ruling is the main error com- 
plained of. 

The right of action in this case was in the infant, and 
although her guardian might maintain the action in the 
infant’s name, the title or right was in her. If the legal 
title had been in the guardian, and the infant had the 
beneficial interest in the cause of action, then perhaps, as 
the guardian would have been barred, the infant would 
also have been barred. This is the rule applied in cases 
of executors, administrators and trustees, the beneficial 
interest being in infants. Wingfield vs. Virgin, 51 Ga, 
142; 43 /d., 288, 290. 

We see nothing in this case to take it out of the excep- 
tions as laid down in $§2926 and 2927 of the Code.* 


*See Christian et al. ve. Westbrook et al., 75 Ga., 852. 
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- 2. The next assignment of error is because the court 
sustained a demurrer tu all of the exceptions filed by 
plaintiff in error to the auditor’s report but the three last. 
In this we think the court did right, because the three last 
exceptions embrace fully the other exceptions stricken 
and go to the entire report, and the case could have been, 
and was, doubtless, tried fully on the three last exceptions. 
There is no motion for new trial in this case, and no ex- 
ceptions to any rulings of the court upon the trial of the 
case. 
Judgment affirmed. 


Tuomas, JR., administrator, vs. MorRIsETT, executor. 


. _.- [This case was argued at the last term, and the decision reseryed,] _ 


1. The personal property of a deceased person passes and is to be 
administered according to the law of his domicile. 

(a.) A mortgage on lands in this state, given to secure a debt, does not 
convey title, but only creates a lien. 

2. It may be laid down as a general proposition, applicable to the 

- proceedings and judgments of the courts of other states of the 
union, that they are entitled to have full faith and credit given 
them in this as well as in every other state. A judgment of an- 
other state determining the domicile of a deceased person and pro- 
bating her will is no exception to the rule ; and the issues so passed 
upon cannot be opened and inquired into again in a proceeding 
substantially between the same parties and involving the same 
issues in the courts of this state. 

. Nogeneral administration upon an estate should have been granted 
in this state, where there was a will in existence which was after- 
wards proved and admitted to record, and if such administration 
has been granted in this state, and afterwards a will has been 
estublished, this would work a revocation, except as to such por- 
tions of the estate as had been fully administered prior to the pro- 

. duction and probate of the will. 

4. In this case there was no. necessity for any one of the limited or 
partial forms of administration, and the application for general 
administration having been made and granted pending proceedings 
to prove the will in another state, of which the parties at whose in- 
stance administration was granted had full knowledge, they being 
parties to the other proceedings, it is plain that it was thus sought 
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to obviate the force of any judgment which might be rendered in 
the other state, and prevent its receiving here the full faith and 
credit to which it was entitled under the constitution and laws of 
the United States and under the spirit of comity contained in the 
Code of this state. It was therefore collusive and void. 

. Whether certain charitable bequests by which more than one-third 
of the testatrix’s estate was left to certain charitable, religious and 
educational institutions, to the exclusion of her children, be void 
or not, yet as there are other bequests, and the will appoints an 
executor, the existence of the charitable bequests will not prevent 
the grant of administration upon the estate under the will. 


BLaNnDForD, J., concurred. 
Jackson, C. J., dissented. 
March 23, 1886. 


Administrators and Executors. Comity. Judgments. 
Wills. Legacies. Before Judge Wituis. Muscogee Su- 
perior Court. May Term, 1885. 


Reported in the decision. 


Tomas & CuanpLER; McNei1. & Levy; E. H. Orr; 
Harrison & PEEpxss, for plaintiff in error. 


Smitru & Russert; E. P. Morrisetrt, for defendant. 
Hat, Justice. 


1. That the personal property of a deceased person 
passes and is to be administered according to the law of 
his domicile, is a clear proposition by the law both of Eng- 
land and of this country, and indeed of every other country 
in the world where law has the semblance of science. 
Such property has no locality, but is subject to the law 
that governs the person of the owner, both with respect 
to its disposition and transmission, either by succession or 
the act of the party. If he dies it is not the law of the 
country in which the property is, but the law of the country 
of which he is a subject, that will regulate the succession. 
It is to be distributed according to the jus domicilii, as 
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we decided in Grote and another, guardians, vs. Pace, 
adm’r, 71 Ga., 231, head-note 3(c), 237, and citations there. 
The testatrix in this case died in Muscogee county, Geor- 
gia, having previously executed her will in Montgomery 
county, Alabama, to which she annexed a codicil in Harris 
county, Georgia; after this codicil was executed, she trans- 
mitted it, together with her will, to her executor, who then 
resided in Montgomery, Alabama, where he has since 
continued to reside. She left no real estate in Georgia, or 
elsewhere, so far as appears from the record. At her 
death, the only personal property she had in Georgia was 
a trifling sum of money, about one dollar, deposited in 
a bank in Columbus, and a debt due from parties residing 
here, secured by a mortgage on lands in this state, which 
under our law conveyed no title to the same, but created 
only a lien thereon. Code, §1954. This will was pro- 
pounded for probate by the executor in the court of pro- 
bate of Montgomery county, Alabama, and its probate in 
that court. was resisted by all the heirs at law, upon the 
ground that the court had no jurisdiction of the matter, 
because the testatrix was not domiciled in that county and 
state at the time of her death, but then had her domicile 
in Muscogee county, in the state of Georgia. Upon the 
trial of the issue, judgment was rendered by the court 
overruling the caveat, and admitting the will to probate 
and record, from which an appeal was taken by the heirs 
at law to the Supreme Court of Alabama, where the judg- 
ment of the lower court was affirmed. Soon after the will 
was presented for probate to the Alabama court, and be- 
fore judgment was rendered on the issue tendered in that 
court by the heirs at law, Grigsby E. Thomas, at their in- 
stance, applied to the court of ordinary of Muscogee county, 
where testatrix died, and obtained general administration 
upon her estate, as though she had died intestate. Atthe 
termination of the proceedings touching the probate of the 
will in the Alabama courts, the executor named in that 
will made application to the court of ordinary of Musco- 
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gee county to vacate and revoke the administration it had 
‘granted on the estate, and that application being refused 
‘on the showing made by the administrator, the executor 
took an appeal to the superior court, and on the appeal 
trial, a judgment was rendered abating and revoking the 
administration, and to this Thomas, the administrator, ex- 
cepted and assigned various errors to the judgment then 
awarded. 

2. Whether such assignment of errors can be upheld 
will depend in large measure upon the validity of the pro- 
ceedings in the courts of Alabama touching the probate 
and record of the will and the force and effect to be given 
to their judgment in this state. It may be Jaid down as 
a general proposition applicable to the proceedings and 
judgments of the courts of other states of the Union, that, 
by the constitution of the United States, Art. iv., §1, they 
are entitled to have full faith and credit given to them in 
this state, as well as in every other state; and by the act 
of Congress of May 19th, 1790, passed in pursuance of this 
clause of the constitution, prescribing the manner in which 
such records are to be exemplified and the effect to be 
given them in other states, it is declared in express terms 
that they “shall have such faith and credit given to them 
in every other court within the United States as they have: 
by law or usage in the courts of the state from which the 
said records are or shall be taken.” To the same effect is 
the act of Congress, approved 27th March, 1804. Both of 
these acts are appended to section 3830 of our Code. 
Giving to the judgment of the court of probate of Mont-: 
gomery county, Alabama, affirmed by the Supreme Court. 
of that state, the full faith ‘and credit as it has by law 
or usage in the state where rendered, we are led to in-: 
quire whether the issues passed upon and concluded by 
that judgment can be opened and inquired into again in 
a proceeding pending in our courts substantially be- 
tween the same parties and involving the identical issue. 
The lower court held that it could not, and rejected all 
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offers of testimony tending to that end. There can be no 
doubt of the correctness of these decisions, unless there is 
something peculiar in the question of domicile made by the 
heirs at law of the testatrix, which was determined against 
them, as appears from and is necessarily included in the 
judgment of the probate court; and this, we are satisfied, 
forms no exception to the general rule. We determined 
this precise point in Lord vs. Cannon, at the last term of 
this court. 75 Ga., 300. 

8. Conceding to this judgment in our courts the full 
faith and credit to which it is entitled by the law and 
usage of the courts of Alabama, we agree with the superior 
court that no general administration should have been 
granted on an estate when there was a will in existence, 
which was afterwards proved and admitted to record. This 
is a well settled principle, recognized both by judicial de- 
cisions and text-writers. In Fields et al. vs. Carlton et al., 
decided at the last term of this court (75 Ga., 554), we 
held that, where a will had been proved in this state, a 
grant of administration upon the estate was void, and to 
this effect was the decision of the Supreme Court of the 
United States in Griffith vs. Frazier, 8 Cranch, 9, and to 
these many others might be added, but it would be unneces- 
sary labor, as there is not an authority which questions the 
point there ruled. Applied to an administration granted 
before a will, which was afterwards established, was dis- 
covered, the same principle would work its revocation, ex- 
cept as tosuch portions of the estate as had been fully 
administered prior to its production and probate. Wil- 
liams Ex’rs (Perkins’s ed.), 643, 644, et seg., and citations 
in foot notes; Jennings vs. Moses, 38 Ala., 402, is directly 
on the point. Compare with Curtis vs. Williams, 33 Ala., 
570. These principles are not varied in the slightest de- 
gree by the fact that the will has been proved in another 
state, provided that the testator had his domicile there at 
the time of his death, and @ fortiori, where the jurisdiction 
has been contested by the heirs at law upon the ground 
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that the forum taking cognizance of the probate was not 
that of the domicile, and that question has been adjudged 
against tnem. In this respect, it is important to distin- 
guish between general and limited administrations, such as 
administrators ad colligendum, pendente lite, durante mi- 
noritate, durante absentia, de bonis non or de bonis non cum 
testamento annexo; in short, such as are required to com- 
plete an administration already begun and partially, but 
not completely, executed, or such as are auxiliary to the 
principal or general administration and are necessary 
either to obtain such an administration, or, after it is grant- 
ed, to render it effectual and complete. 

4, In this case there was no necessity for any one of 
these limited or partial administrations. This application 
for general administration was made and granted pending 
proceedings to prove this will in a sister state, of which 
the parties at whose instance it was taken had full knowl- 
edge, as is evidenced by the fact that they were parties 
to those proceedings. It is plain that they at least sought 
by this proceeding to obviate the force of any judgment 
that might be rendered against them in Alabama, and in 
this indirect mode to accomplish what they could not 
effect by a resort to more open and direct methods; and 
when the judgment was rendered against them, thus to 
prevent its receiving here the full faith and credit to 
which it is entitled, not only under the supreme law of the 
land, but under that liberal spirit of comity and justice 
which our own Code and decisions enjoin. Guerard vs. 
Guerard,73 Ga., 506. The purpose of this administra- 
tion was manifestly collusive, and for that reason it was 
void. Schouler’s Ex’rs and Adm’rs, §91, and citations. 

The rights and property of the testator in this state, as we 
have seen, consisted only in a small sum of money depos- 
ited in a bank and a considerable amount of choses in 
action secured by notes and mortgages. No resident of 
the state was interested in her estate, either as creditor, 
legatee or distributee, and there had been no valid grant 
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of administration by our courts upon the estate. There 
was no necessity for the administration to collect the assets 
belonging to it and to transmit them to her representative 
in Alabama. By pursuing the directions of our Code, he 
could accomplish these purposes as effectually and with 
much less expense than it could be done through the me- 
dium of this administration. That he had ample power 
under our law, in virtue of his Alabama letters testamen- 
tary, to check this deposit from the bank and to institute 
suits and recover the amount of indebtedness to her from 
citizens of this state, and to enforce all liens given for 
their security, just as though these letters testamentary had 
been granted by our local tribunal, see Code. §§2614 to 
2618, both inclusive, and citations. 

5. But it is insisted that there was a necessity for this ad- 
ministration to prevent the violation of the public policy 
of the state, inasmuch as this testator, whose heirs at law 
were her children, by her will devised more than one-third 
of her estate to certain charitable, religious and educa- 
tional institutions to the exclusion of her children, and 
that such devises are declared by our Code, §2419, to be 
void. Such charitable devise, in order to be valid, must be 
in a will executed at least ninety days before the death of 
the testator. This will contains other bequests and ap- 
points an executor; and whether the charitable bequests be 
invalid or not, that fact does not interfere with the admin- 
istration of the estate under the will. It was expressly 
decided, in Wetter, guardian, et al. vs. Habersham et al., ex- 
ecutors, 60 Ga.,194, that where a will was properly executed 
by a person having testamentary capacity, the court should 
order it to probate and record, leaving all questions of con- 
struction and the fate of charitable or other particular be- 
quests for action of the parties or future direction in the 
proper court, as the case may require. This is the deduc- 
tion drawn in that case from the decision in Reynolds vs. 
Bristow, 37 Ga., 283, which was reviewed and affirmed by 
this court. In other words, this entire estate passes into 
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the hands of the executor, and he is to administer it under 
the direction of the court having jurisdiction of the matter; 
and as it has already been shown that this belongs to the 
courts of Alabama, we are relieved from the consideration 
of the question, and refer it to those tribunals for their 
adjudication. In fine, this isan Alabama and not a Geor- 
gia will. 

Neither the act of the 25th of September, 1883 (Acts, 
pp. 100 and 101), nor that of the 16th of December, 1878 
(Acts, 146), of which it is amendatory, or any preceding 
acts upon the same subject (Code, §§2434(a), 2435, 2435(a), 
2435(b), contain any expression contravening this view ; on 
the contrary, they are, at least impliedly and necessarily 
so, inentire accord with, and sustain and support it. They 
all make provision for the probate and execution of wills 
made in other states and foreign countries, which are to 
operate in this state upon preperty located here, and which 
is to be administered, as to the property bequeathed in 
accordance with and under our locallaw. It would thence 
follow, upon the general principles we have discussed, with- 
out an expression to that effect, in the act of 1883, that no 
will repugnant to our declared policy, and designed to take 
effect and to be carried out here, could be valid and op- 
erative. This disposes of all the questions made in the 
record and sustains the several rulings, as well as the en- 
tire judgment, of the superior court. 

Judgment affirmed. 


BLANDFORD, Justice, concurred, but furnished no written 
opinion. 


Jackson, Chief Justice, dissenting. 


Mrs. Merrill died in Muscogee county, Georgia, in pos- 
session of personal effects therein, on the 13th of February, 
1884, at the residence of Grigsby E. Thomas, having been 
for several months a resident of the state of Georgia, and 
at the time of her death having her domicile in the county 
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of Muscogee, as contended and offered in proof by Thomas. 

On the 4th of March following, Thomas applied for let- 
ters of administration upon her estate, and on the follow- 
ing April, the court of ordinary regularly and according to 
law granted him letters of administration on the entire 
estate. 

On the 2d of February, 1885, E. P. Morrisett moved in 
the said court of ordinary for the revocation of said letters, 
on the ground that Mrs. Merrill had left a will, and that 
this will had been admitted to probate in Montgomery 
county, Alabama. The court of ordinary refused the 
motion, but on appeal to the superior court, by trial by 
jury, before Judge Willis, and under his charge, the judg- 
ment of the ordinary was reversed, and a judgment revok- 
ing the letters was entered. To that judgment of the su- 
perior court Thomas, the administrator, excepted. My 
brethren in this court coincide in opinion with Judge 
Willis, and this court affirm his judgment and the result 
below. From that conclusion I dissent. 

Substantially the following are the facts touching the 
will and its probate : A will before two witnesses was made 
in Montgomery, Alabama, on the 26th day of July, 1883, 
On the 21st day of September, 1883, a codicil thereto was 
executed before three witnesses in Harris county, Georgia; 
anc this will and codicil form the testamentary paper which 
was admitted to probate in Montgomery county, Alabama, 
on the 29th of July, 1884. On the 30th of June, 1884 
(possibly a mistake in the record for July, 1884), letters 
testamentary were granted to Morrisett, but revoked on 
the 21st of October, 1884, and re-issued on the 11th of 
March. 1885, after the return from the Supreme Court; but 
the record nowhere shows the letters so issued pat in 
evidence at all. 

The entire will and codicil makes a paper for charitable 
uses, either directly or contingently, except a direction of 
expenses of burial and tombstone, and a legacy of one 
hundred dollars to a granddaughter. Not one cent is given 
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to either of three daughters then in life, one living in 
Montgomery, Alabama, and the other two in Columbus, 
Mississippi, the three being her only heirs and her own 
children. | 

The questions made are of much moment, and require a 
close examination of the law upon the above facts. They 
are : 

First. Did Morrisett have any standing in court at all 
in the suit he brought in this state, as a foreign executor 
or executor of a sister state, to set aside a judgment of a 
court of this state ? 

Secondly. Did the Alabama judgment on the question 
of jurisdiction of that court of the subject-matter, it being 
the issue of domicile there or in Georgia, conclude Thomas, 
the Georgia administrator, and was the court below right 
in excluding all evidence going to show that the domicile 
was in Georgia by the testatrix’s own selection prior to her 
death, thus making the last domicile within the jurisdiction 
of the court of ordinary of Muscogee county, Georgia, and 
without that of the Alabama court of probate, and thereby 
fixing Muscogee county, Georgia, as the legal venue for 
probate of a will, if valid by Georgia law, or the grant of 
administration, if Mrs, Merrill died intestate ? 

Thirdly. Does the judgment of a sister state on a plea 
to the jurisdiction conclude heirs at law resident in another 
state, who appear before the court by counsel solely for the 
purpose of denying the jurisdiction of the sister state over 
the subject-matter and their persons; and if such non-res- 
ident heirs at law be concluded because of their appear- 
ance by counsel for that purpose, and who make only that 
issue, is the administrator, appointed by still another state, 
with no appearance before the court rendering the judg- 
ment, and without service of any sort upon him in that 
state or in his own state, and thus no party, also concluded 
by that judgment, as privy to the judgment, because the 
heirs appeared and made the jurisdictional plea? 

Fourthly. Shoulda Georgia court revoke its own prior 
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judgment on the same issue of domicile and jurisdiction 
thereby, at the instance and on the motion of an executor 
producing a subsequent judgment on the identical issue of 
domicile, and thereby jurisdiction ? 

Fifthly. Should the court in Georgia revoke and annul 
its own judgment granting letters of administration on 
satisfactory evidence, because the Alabama court of pro- 
bate, on evidence before it and under the laws of Alabama, 
set up a will contrary to the distinctive policy of Georgia 
and in the teeth of a statute of Georgia prohibiting such 
a will, which excludes the children of the testatrix from 
the entire estate, and gives to charitable, religious and 
educational uses more than one-third thereof ? 

Sixthly. Should this court for correction of errors ap- 
prove and affirm the court below in rendering such ajudg- 
ment, when other bequests are trifling, and the record 
shows neither the value nor character of the Georgia or 
Alabama estate left by the deceased, and thus leaves this 
court ignorant whether there was not enough in Alabama 
or elsewhere to pay those little valid bequests without 
disturbing the effects in Georgia and turning them over 
to disposal by provisions of a will prohibited by her stat- 
ute and policy ? 

1. The first question is answered by statute and decis- 
ions thereon. Prior to the act of 1850, codified in sections 
2614 and 2615 of the Code, no executor appointed in an- 
other state could sue at all or have any right of action 
here at all. Mansfield and Ives, adm’rs, vs. Turpin & 
Clements, 82 Ga., 260. By that act, as codified with sub- 
sequent acts, he must file, pending the action of the case, 
before judgment can be had for him, “a properly authen- 
ticated exemplification of the letters testamentary or of 
administration . . . with the clerk of the court, to 
become a part of the record.” Unless this is done, the 
case will be nonsuited. 32 Ga., 260, supra. 

In this case at bar, no authenticated copy or exemplifi- 
eation of the letters testamentary was deposited with the 
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clerk to become part of the record, nor were any such let- 
ters introduced in evidence, or made part of any record, 
so far as appears in the bill of exceptions or the record of 
the case. 

The only exemplification here, in the case at bar, is of 
the order for letters, which this court decided by a unani- 
mous bench would not suffice. Turner et al., administra- 
tors, vs. Linam, 55 Ga., 253. It is the exemplification of 
the letters, not of the judgment ordering them, which is re- 
quired. By the laws of Alabama, the letters are spread on 
the record of the probate court, and it is the exemplifica- 
tion of the record of those letters which must be filed with 
the clerk and produced in evidence in the Georgia court 
before the action can be prosecuted to judgment. The judg- 
ment in Turner et al., administrators, vs. Linam is directly 
in point. There, as here, there were the filing and evidence 
of an exemplification of the order of appointment, and 
that letters issued, but no exemplification or copy of the 
letters, and without it the administrator,in Turner vs. 
Linam, was nonsuited by the court below, and that judg- 
ment was affirmed by this court. It would, therefore, seem 
that the court of ordinary was right in dismissing the action 
of defendant in error, and the superior court wrong in 
maintaining it. If, without strictly complying with the 
statute, recovery could not be had on an open account, as in 
Mansfield and lves, administrators, vs. Turpin & Ciements 
in 32d Ga., supra, or of a tract of land,as in Turner et al., 
administrators, vs. Linam in the 55th Ga., supra, how 
can the whole of the property in Georgia be recovered by 
vacating a solemn judgment and depriving the adminis- 
trator in Georgia of his judgment title to the property in 
this state without the same compliance with our statute 
law ? 

2. Secondly: Was Thomas, the Georgia administrator, 
concluded by the Alabama judgment on the question of 
the domicile of Mrs. Merrill in Alabama, and thus of the 
jurisdiction of the probate court there? It is a question 
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of jurisdiction of the subject-matter—the probate of the 
will. Ifthe probate court had no jurisdiction of the dis- 
position of the decedent’s estate by reason of her Comicile, 
either in granting letters of administration if she died intcs- 
tate, or in admitting her will to probate if she died testate, 
the judgment of probate by that court is void for want of 
jurisdiction, and can be attacked anywhere as void; and 
though the fact of jurisdiction be passed upon by such 
court, and be stated in the exemplification of the record 
of the judgment, as decided by that court, such alleged 
fact, so passed upon and stated of record, may be attacked 
in any sister state by its courts whenever an effort is made 
to give it effect there. 

In Thompson vs. Whitman, 18 Wallace, 457, the ques- 
tion came before the Supreme Court of the United States, 
and that court held, Mr. Justice Bradley delivering the 
opinion in an elaborate argument, that “‘ Neither the con- 
stitutional provision that full faith and credit shall be 
given in each state to the public acts, records and judicial 
proceedings of every other state, nor the act of Congress 
passed in pursuance thereof, prevents an inquiry into the 
jurisdiction of the court by which a judgment offered in 
evidence was rendered ;” that “ the record of a judgment 
rendered in another state may be contradicted as to the 
facts necessary to give the court jurisdiction; and if it be 
shown that such facts did not exist, the record will be a 
nullity, notwithstanding it may recite that they did exist ;” 
and that “ want of jurisdiction may be shown either as to 
the subject-matter or the person, or in proceedings in rem 
as to the thing.” 

That was a case where, by the law of New Jersey, non- 
residents were prohibited from raking clams and oysters 
in the waters of that state, under penalty of forfeiture of 
the vessel employed, and giving to the court of the county 
where the seizure of the vessel was made jurisdiction to 
hear the case. The record recited that the seizure was 
made in the county where the judgment was rendered 
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and an exemplification, duly certified, was offered in evi- 
dence of the judgment, and of the fact, to-wit, seizure in the 
county where it was rendered, which gave the court juris- 
diction; yet it was held that the fact that the seizure was 
made there might be inquired into, and it was done and 
shown that the record was false, and the New Jersey judg- 
ment was held a nullity in New York, and the Supreme 
Court of the United States unanimously so held. 

So in Knowles vs. Gaslight and Coke Company, 19th 
Wallace, 59, it was held that “in an action on a judgment 
rendered in another state, the defendant, notwithstanding 
the record shows a return of the sheriff, that he was per- 
sonally served with process, may show the contrary, 
namely, that he was not served, and that the court never 
acquired jurisdiction of his person ;” and the court there 
reviewed, affirmed and applied the case of Thompson vs. 
Whitman, supra. 

These are decisions of the Supreme Court of the United 
States on a question springing out of the constitution and 
laws thereof regulating the interstate force of judgments 
in this country, and of course they are the highest au- 
thority upon that subject. 

See also Kingsbury vs. Yniestra, adm’r, 59 Ala., 320, 
where these decisions of the Supreme Court of the United 
States are recognized, adopted and applied as the law 
there. Prior to these decisions in 18th and 19th Wallace, 
there was some conflict upon the point of thus assailing a 
judgment of another state which recited in the record the 
jurisdictional facts, but these adjudications, it is believed, 
must settle the question. See, too, Bissell vs. Briggs, 9 
Mass., 461, and Wright vs. Andrews, 130 Mass., 149. 

It will be seen from these authorities that want of 
jurisdiction, either of the subject-matter or of the person, 
vitiates and annuls the judgment. To show jurisdiction 
of the subject-matter in the case at bar in the Alabama 
court, it was necessary to prove the domicile last recog- 
nized by the testatrix, and when shown to the satisfac- 
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tion of that court and attested by the record of. the sister 
state judgment that such was her domicile, it. is clear 
from the authorities cited that such jurisdictional con- 
clusion is only prima facie, and is not conclusive evi- 
dence of such jurisdictional fact, but may be contradicted 
by proof to the contrary in the court of the other state 
wherein it is sought to be enforced or made operative: 
The facts here show that this issue of jurisdiction, and 
none other, was made and tried in the Alabama court be- 
tween the executor and the heirs—one of the heirs living 
where the executor did, in Montgomery, Alabama, but the 
other two in Columbus, Mississippi. 

That the jurisdiction of a sister state court may be in- 
quired into by the court of another state, when the judg- 
ment is put in evidence there, is also laid down clearly in 
Story’s Conflict of Laws, section 609. The language is: 
*‘ But this ” (meaning the faith and credit to which the 
judgments of sister states are entitled by the constitution 
and laws of the United States) “does not prevent an in- 
quiry into the jurisdiction of the court in which the original 
judgment was rendered to pronounce the judgment, nor 
an inquiry into the right of the state to exercise authority 
over the parties, or the subject-matter, nor an inquiry 
whether the judgment is founded in and impeachable for a 
manifest fraud.” 

Yet the court below rejected all evidence going to show 
by the letters of the testatrix to relatives, and in conver- 
sations and otherwise, that her domicile was in Columbus, 
Muscogee county, Georgia; that if it had been in Mont- 
gomery, Alabama, at any time, it was changed by her; that 
she had keen in Georgia many months, and had determ- 
ined upon changing and had changed her residence, and 
had made Columbus, Georgia, her home, thereby making 
that place her das¢t domicile and the venue for probate of 
her will, if she had made a valid one, or of granting letters 
of administration if intestate, and thereby showing con- 
clusively that the probate court of Montgomery county, 
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Alabama, had no jurisdiction to admit the will to probate 
or to grant letters of any sort. 

In my judgment, the refusal to hear such evidence is 
error, because, in my judgment, under the authorities read, 
the Alabama probate judgment was not conclusive on the 
Georgia administrator, but the judgment was void, if 
Montgomery was not, but Columbus was, Mrs. Merrill’s 
last domicile, and that was open to inquiry. Our own re- 
ports abound with the doctrine, 5 Ga., 274, 497; 48 Jb, 
50; 31 70.,34, which was upon an Alabama judgment. 

3. But it may be said that, inasmuch as the heirs at law, 
though resident in Mississippi, appeared and pleaded to 
the jurisdictional fact, to-wit, to the domicile of decedent, 
and the Alabama court decided that point against them, 
they were concluded, and through them, by some sort of 
privity, Thomas, the administrator, was also concluded upon 
the jurisdictional point. 

In my judgment, where only a plea to the jurisdiction 
is made the issue, the better logic and law is that the de- 
cision of that foreign court on that sole issue does not bind 
even the heirs at law from another state, who appeared 
for that purpose only. The jurisdictional fact determined 
against them is not upon personal service, or notice, or 
jarisdiction of the person, but it is upon an issue denying 
the court’s jurisdiction of the case at all, ex parte, or be- 
tween any parties or persons whatever. Even if it had 
been a plea in respect to personal service, or service by pub- 
lication, which was filed, denying the fact of such service, 
and appearance was made by counsel solely on the juris- 
dictional issue made on that plea, I do not see how such 
appearance solely to fight the jurisdiction waives and ac- 
quiesces in the jurisdiction. Appearance and pleading to 
the merits would waive jurisdiction and conclude the party 
s0 submitting to try the merits before a domestic court, 
and possibly, too, before the court of a sister state. Code 
of Georgia, §3460. But I cannot see clearly how, when a 
Mississippian appears in Alabama to resist the jurisdiction 
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of its court and thereby protect his property rights, he 
thereby waives his objection to the jurisdiction and ac- 
quiesces in it. See Bissell vs. Briggs, supra ; Wright vs. 
Andrews, supra, and Wright vs. Boynton, 37 N. H., 19. 

But be that as it may, surely one who put in no plea at 
all, who was never served at all, personally or by publica- 
tion, cannot be concluded by the judgment in another 
state. Therefore Thomas is not bound by it asa party, 
nor is he asprivy. He represents creditors as well as the 
heirs who pleaded to the jurisdiction ; and proof of credit- 
ors of Mrs. Merrill in Georgia was offered and rejected. 
The heirs do not represent him, nor can they bind him by 
any action of theirs to the exclusion of the rights of cred- 
itors of himself or other creditors; and this point has 
been settled by this court, that there is no privity between 
the heirs and the administrator, for the reason that he rep- 
resents creditors as well as heirs. Gray vs. Conyers, ad- 
ministrator, T0th Ga., 349,355. There this court held 
that “no representation of the heirs at law, in judicio or 
otherwise, would bind the administrator de bonis non, for 
the simple reason that he is no party to the proceeding, 
nor is he privy to it. He represents creditors as well as 
heirs. Are the creditors concluded by admissions of the 
heirs at law? No more is their representative.” To the 
same effect the law is laid down in Bigelow on Estoppel, 
3d ed., p. 98, 99, e¢ seg., and numerous cases are cited; and 
so in Freeman on Judgments, §162-3, e¢ seg., and cases 
cited. 

There were creditors in Georgia against this decedent. 
Proof of the fact was offered but rejected. So that the 
court below held, and the judgment of my colleagues 
affirms the ruling, that Thomas. though neither party nor 
privy to the Alabama procedure, never served, never 
notified, by publication or otherwise, never having been 
named as a party, or considered a party, or attempted to 
be made a party, never appearing even to dispute the Al: 
abama jurisdiction, is absolutely concluded by the judg- 
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ment in Alabama, and would not be permitted to prove 
that Mrs. Merrill’s last chosen, fixed, permanent domicile 
was in Columbus, Georgia; that, even if she had ever made 
Montgomery her domicile, she had changed it, and that 
Columbus was her home and domicile where she died, and 
intended to live the remainder of her life had she not died, 
and had so said and written; and this, though there were 
creditors in Georgia. It cannot be law, if the authorities 
cited iu this opinion arelaw. A court in Alabama, having 
jurisdiction neither of the case nor of the person, renders 
a judgment, and upon its production to revoke and annul 
a prior Georgia judgment, proof to show that the Georgia 
judgment is right on the jurisdictional issue, and the Ala- 
bama judgment wrong, is rejected, and the Georgia judg- 
ment is vacated and the other upheld by a Georgia court. 
I cannot assent to it. 

The fact that Mrs. Merrill died in Columbus, Muscogee 
county, Georgia, is itself presumptive evidence of her dom- 
icile in that place, and the fact of her death there appears 
of record and is undisputed. Grier vs. O’Daniel, 1 Am. 
Lead. Cases, 879; Bruce vs. Bruce, 2 Bosanquet & Pul- 
ler, 230, note; Bempde vs. Johnstone, 3 Vesey, 200 ; Lowry 
vs. Bradley, 45 Am. Decisions, 172; Ennis ve. Smith, 14 
Howard U. S., 422. 

So that, superadded to the presumption of law arising 
from her residence at death, is the conclusive proof, offered 
but rejected, of her statements and her letters that such 
was her permanent residence and last chosen domicile, 
which fixes the domicile beyond all question—the last 
domicile, which alone gives the jurisdiction of probate and 
letters testamentary. 

If it be said that there was property of decedent in 
Montgomery county, Alabama, or elsewhere in Alabama, 
it is replied that the issue was made and proof offered that 
there was none anywhere in Alabama. The sole ground 
on which it is alleged that there was any property in that 
State is the principle that the domicile, the true domicile, 

v 76-26 
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draws to it all the personalty for probate or administration 
and distribution ; but the very question I argue, and where- 
in I differ from my esteemed colleagues and the respected 
judge below, is that Montgomery is not the true domicile, 
but Columbus is; and that Thomas had the clear legal 
right to make proof of that fact, notwithstanding the ad- 
judication and recital in the record of it that Montgomery 
was the true domicile. 

Whether the heirs, resident in Mississippi, were con- 
cluded or not by appearing in Montgomery, Alabama, by 
counsel, and trying that issue of jurisdiction in that court, 
certainly this Georgia administrator was not, because he 
was neither party nor privy, representing creditors as well 
as heirs by the letters of administration which made him 
trustee for one as well as the other class of cestuis que trust. 
It would be strange indeed if one class of cestuzs que trust 
could bind the representatives of the common trust by 
their individual conduct to abandon the trust undertaken 
for the other, and the antag mistic class of cestuis que trust. 
Their assent to his being the administrator is an assent 
that he administer in the interest of creditors as well as of 
themselves, and knowing law, they knew creditors were 
preferred. How, then, can the administrator be in privity 
with them against creditors? 

Even domestic judgments in Georgia only bind parties 
and privies as elsewhere, and while parties may bind 
themselves by waiver, such waiver cannot affect third 
persons. Oode, §3460, and referencesin note. Much less 
can such a judgment bind a citizen of another state unless 
he is served in Georgia, or voluntarily submits to the ju- 
risdiction. Service by publication would not suffice. 
Adams vs. Lamar, 8 Ga., 83. To come in and object to 
jurisdiction of subject-matter, is not waiver of it or consent 
toit. Itisappearance to fight jurisdiction, to deny it, 
and not submit or consent toit. It is to keep the court 
from taking jurisdiction, and not to acquiesce in it; and 
if it were consent to jurisdiction of a thing—a subject-mat- 
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ter—without the jurisdiction of the court, it is difficult to 
see how even consent could give jurisdiction to bind any- 
body—but certainly not third persons. Bostwick vs. Per- 
kins, 4 Ga.,47; Raney vs. McRae, 14 Ga., 589; also, 56 
Ga., 495; 59 Ga., 811; 53 Ga., 497. 

The probate of this willis as void by the courts of Ala- 
bama for want of jurisdiction as it would have been if 
granted by the superior courts of Georgia, and nobody on 
earth could give our superior courts jurisdiction of probate 
of awill. Ponce vs. Underwood, 55 Ga., 601. 

That it is the Jas¢ domicile that fixes jurisdiction of pro- 
bate of wills, see Wharton’s Conflict of Laws, §585; Story’s 
Conflict, §479, G, and the books on the subject passim. 

4, But suppose I am in error in all the foregoing, then 
the great question arises whether the Georgia court 
will set aside its own judgment on the point of domicile 
and jurisdiction at the instance of the judgment of a sister 
state of later date. 

If the true law be that the Georgia grant of letters to 
one who represents creditors must yield to the Alabama 
grant on the point of jurisdiction by domicile; if it be the 
law that jurisdiction recited in the record of another judg- 
ment in another State concludes Thomas, representing 
creditors, and no party to that case, why is it not the law 
that the judgment fixing the domicile and jurisdiction in 
Georgia will not conclude Morrisett, though not a party to 
the Georgia case? Surely Georgia will not be kinder to 
Alabama than to herself. Surely comity, or any other 
principle of inter-state law, will not require her to apply 
a rule to her own courts which she does not to the courts: 
of her sister. Here are two judgments on domicile and. 
jurisdiction—one in Alabama and the other in Georgia. 
Both recite that the point of domicile and jurisdiction was 
settled when the grant of letters was made. The Georgia 
court adjudicated that the court of ordinary of Muscogee 
county had the jurisdiction, because the deceased died 
there, and lived there as her domicile, and had goods and 
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chattels there; and the Alabama court adjudicated that 
the probate court of Montgomery, in that state, had 
jurisdiction, by her domicile and bona notabilia being 
there. The question is, if the judgment in each binds 
persons who are not parties, which shall yield? Surely 
it must be that the younger shall yield to the older judg- 
ment on the jurisdictional point; and if so, the jurisdic- 
tion is in Georgia, because her judgment is the older, and 
therefore the better. 

It must be borne in mind, that if the domicile was in 
Georgia, probate of the will must be in Georgia; and if 
probate of it must bein Georgia and cannot be in another 
state, then the Alabama court having no jurisdiction, the 
probate of the will there is void. Therefore, if the dom- 
icile is fixed by a judgment that passed on the point of 
jurisdiction by the domicile as against an unserved and 
non-appearing person, it was fixed against Morrisett by the 
judgment in Georgia before it was considered and passed 
upon by the Alabama court, and Morrisett cannot review 
or inquire into it at all, if the law be that the judgment 
concludes an unserved third person. It follows that, if 
the suit had been in Alabama on the Georgia judgment, 
Morrisett would be estopped on the question of jurisdic- 
tion, and could not inquire into it or open it for proof at 
all; yet it is held that he can sue in Georgia and vacate 
here a judgment, that, according to the views of law enter- 
tained by the court below and affirmed here, he could not 
open his mouth to resist in Alabama;—a Georgia court 
will vacate, athis suit, a judgment which his court at home 
will not permit him to assail, but will conclude him by. 

Let it be understood that this is no case of concurrent 
- jurisdiction, and that the Alabama court got it by the 
executor, begun by filing the will in the court there before 
the administrator moved here for letters of administration. 
The point is, which had domicile and thereby jurisdiction ? 
Both courts could not, for the domicile could not be in two 
places in different states at the same time. If domicile 
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was in Georgia, the Alabama court could not prove the 
will, if it had been filed the day the decedent died, and the 
probate is null and void. 

The effect of this judgment of this court is to set aside 
a valid judgment because it conflicts with a void one of 
later date. It pushes comity to an extremity, in my judg- 
ment and within my knowledge. never reached before or 
contemplated by any court. 

5. But further yet this comity proceeds in this very re- 
markable proceeding. The judgment of the probate court 
of Alabama, which is thus invested with omnipotent legal 
power here, sets up a paper as a will which is contrary to 
the statute law of Georgia and to her policy in respect to 
property within her borders. A judgment, therefore, with- 
out jurisdiction in a sister state, which sets up a paper 
that, by the laws of Georgia, cannot be enforced as to all 
or any of the bequests in it, except funeral expenses and 
a monumental stone and one hundre1 dollars to one grand- 
child, is ruled to be powerful enough to overrule, vacate 
and annul a solemn judgment of the court of ordinary in 
this state—a judgment which shows on its face jurisdic- 
tional power in the court rendering it. 

The statute of this state is as follows: ‘No person leav- 
ing a wife or child, or descendants of child, shall by will 
devise more than one-third of his estate to any charitable, 
religious, educational or civil institution to the exclusion 
of such wife or child; and in all cases, the will containing 
such devise shall be executed at least ninety days before 
the death of the testator, or such devise shall be void.” 
Code, §2419. 

In the case of Reynolds et al., caveators, vs. Bristow & 
Kent, 37 Ga., 283, on a caveat to a will upon the ground 
that one clause thereof conveyed more than one-third of 
decedent’s property, and the will was executed less than 
ninety days before death, it was held that the will be ad- 
mitted to probate notwithstanding that clause, because 
the testatrix left no child or descendants of a child, though 
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the will was executed less than ninety days before the 
death of the testatrix; but it was also clearly held in that 
case that, had she left children or descendants of children, 
it would have been otherwise. After showing that gen- 
erally a devise for charitable uses was Jawful in Georgia, 
by virtue of the Code, section 2468, Chief Justice Warner, 
in respect to the restrictions upoa the general power in 
§2468 contained in §2419, supra, says, “ What is the spe- 
cial enumerated class of cases to which this restriction is 
applicable? ‘To that class of cases only in which the tes- 
tator leaves a wife or child or descendants of a child. In 
this particular class of cases the testator is restricted. He 
cannot, when he leaves a wife or child, devise more than 
one third of his estate to charitable uses, and in all cases 
of that description, whether he attempts to devise as much 
as one-third of his estate to charitable uses, or a less por- 
tion of his estate for that purpose, the will containing such 
devise must be executed at least ninety days before the 
death of the testator, or such devise will be void, and the 
wife or child or descendants of such child, as the case may 
be, will inherit the estate.” Again he says, ‘“ There is 
no restriction imposed upon him by law as to the right to 
devise his property to charitable uses, when there is no 
wife or child or descendants thereof; but, on the contrary, 
it is lawful for him to do so.” And again, “In all cases, 
however, when the testator has a wife, orchild, or descend- 
ants of achild, and desires to bequeath or devise one-third 
of his property, or aless portion thereof to charitable uses, - 
he must execute his will at least ninety days before his 
death, or such bequest or devise will be void.” All of 
which can mean nothing more or less than this, that if a 
testator desires to give, having children, one-third or less 
than a third of his estate, he must make the will ninety 
days before death, or he cannot give to charitable uses 
that much, even, of his estate; but in no event, no matter 
when he makes the will, a year or ten years before death, 
in no case shall he bequeath more than one-third of his 
estate, if he leave children or wife. 
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It follows conclusively, that the deceased in the case at 
bar, having three daughters living when she died, and of 
course when the will and codicil were executed, could not 
by will give to charitable uses more than one-third of her 
property; and if she did, such bequest or devise would be 
void, and the heirs, to-wit, the three daughters, would in- 
herit the money or property so bequeathed or devised. 

It follows as clearly that had the will been offered for 
probate in this state, this bequest being void, would not 
have been admitted to probate, but that, in the language 
of Judge Warner in Reynolds et al. vs. Bristow & Kent, 
supra, “the wife or child, or descendants of child, as the 
case may be,” (here the three daughters) “ will inherit 
the estate.” If they inherit it, of course it cannot—that 
part of it—go to probate; but they will take by descent, 
and not by purchase. 

fam aware that in syllabus nine in the head-note of 
Wetter, guardian, vs. Habersham et al., executors,* there 
is a dictum to the effect, that questions for construction 
“and the fate of charitable or other particular be yuests,” 
would be left (the word used being “ leaving,” at the be- 
ginning of the paragraph) “for action of the parties or 
future direction in the proper court, as the case may re- 
quire.” But nothing in that case makes any question like 
the point here. Not a single ground of error alludes to 
anything like the point in the case at bar. No allusion is 
made to anything like this case, either in the opinion of the 
court or the report of facts; but it appears merely a sort 
of direction or suggestion that, as the grounds of caveat 
had been advers2 to the caveators, and rightly so, matters 
of construction or particular bequests—some of them 
charitable—would not. be passed upon then by this court. 
And this interpretation of the meaning of this head-note 
reconciles it with Drane, executor, vs. Beall, vaveator, in 
2ist Ga., 21, where this court held that certain clear claims 
of the will manumitting slaves could not go to probate, 
*60 Ga., 194. 
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while it declined to construe other intricate clauses thereof 
on points between caveator and executor, leaving the lat- 
ter to courts of equity, as well as with Reynolds et 21. vs. 
Bristow & Kent, supa, which last case this head-note in 
terms affirms. 

In the case at bar, every dollar of the property of deceased, 
except one hundred dollars to one person, not an heir, and 
enough money for funeral expenses and a monumental 
stone, goes by the will to charities, and the daughters are 
absolutely ignored and disinherited. The will is, in the 
teeth of the Georgia statute, supra, and the construction of 
it, in the 37th Ga., by a unanimous bench of this court. 
Shall a Georgia court revoke and annul a judgment of the 
court of ordinary in Georgia, granting administration, which 
‘carries the property in Georgia to the heirs, where Georgia 
law and Georgia policy direct it to go, and set up over it 
a judgment of an Alabama court which establishes as a 
will a paper which could not have the slightest validity, 
and would not be worth the paper on which it was written 
in Georgia, and which disposes of property in Georgia to 
charities which she prohibits ? 

Shall the Georgia court set up indirectly such a will, 
thus void, except funeral expenses and a one hundred dol- 
lar legacy, for the sake of such trifling sums, when the 
whole bulk of the estate goes against her laws and her 
policy? Will she do indirectly what she would not do 
directly ? Will she so act when the indirect action over- 
runs and annuls the judgment of her own court which lay 
directly in the path of the Alab:ma judgment, and was 
placed in that path before that judgment was born ? 

Of course everybody will say, if the Alabama court had 
no jurisdiction, that Georgia would do nothing of the kind; 
but should she, conceding jurisdiction in that Alabama 
court, violate her own law and overthrow her own policy 
in respect to property within her limits ? 

The principle, on which the view antagonistic to that I 
take of the case rests, is that, it being settled that the 
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domicile was in Montgomery county, Alabama, that domi- 
cile draws bona notabilia from all other places in Alabama 
or other states for administration and distribution, or for 
probate, as the case may be ; and that, the residence of Mrs. 
Merrill being there, to-wit, in Montgomery, Alabama, all 
her personalty is in contemplation of law there also; and 
thus that the will, if good there at the domicile of the tes- 
tatrix, will prevail and be enforced on personalty every- 
where. 

This rule is much relaxed in stringency in later years, 
and yields more and more annnally to the pressure which 
the increasing value of movable over immovable property 
continuously weighs upon the judgment of international 
jurists, and hence upon legal science. For centuries 
among all civilized nations immovable property was gov- 
erned by the law of the sctus, no matter in what state the 
will was made and probated; but generally movable or 
personal property followed the person, and was controlled 
by the will made in the last domicile. . Wharton’s Conflict 
of Laws, §§592-3-1-5, 273-4-5, a, b, c,d, e, f, and references. 

But, as said above, the above rule, as to personal or 
movable effects and guods, is being constantly resvricted, 
and exceptions to its generality have increased and are in- 
creasing daily. Wharton, §§297, 490, 570, 571, and etce., 
references. 

Among the exceptions which put personalty on the 
same footing as realty is the policy or prohibitory statute 
law of the state in which the personal property is situated 
or located at the time of the will’s execution in the foreign 
states or (in our union of states) the sister state's terri- 
tory. In such a case the law of the situs of the per- 
sonal estate rules the succession to be by inheritance, if no 
will, or if the will be against the policy of the state of the 
situs, or of the statute law thereof. Wharton, §§573, 571, 
576, 595, 595; Story’s Conflict of Laws, §§326, 472, 472a 
473b. 

A case directly in point arose in the state of Mississippi, 
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where a will executed in Virginia and valid there, was 
not enforced in Mississippi, because the law of Mississippi 
prohibited it. Mahorner vs. Hooe, 9 Smedes & Marshall, 
247. By the will made by one whose domicile was in 
Virginia, certain slaves in Mississippi were emancipated 
and directed to be sent to Liberia, which the Virginia law 
permitted, but the Mississippi law prohibited it; and the 
court held, in an elaborate opinion, that, the lea situs being 
prohibitory, prevailed. And Judge Story cites the case 
approvingly, and says in §472, after declaring that gener- 
ally the will of movable property will be valid everywhere, 
if valid where made, “ But the discussion in which we are 
engaged does not respect the effect of any local prohib- 
itory laws over movable property within the particular 
territory, but the general principles which regulate the 
disposition of it when no such prohibitory laws exist.” 

_ So in Harper vs. Stanbrough, 2 La. An. R., 377, and 
Harper vs. Lee, /d., 382, the same principle was applied 
to a bequest in a Mississippi will, which was prohibited in 
Louisiana, though valid in Mississippi. The case turned, 
in the Louisiana court, upon testamentary substitutions, 
which, though legal in Mississippi, were prohibited in 
Louisiana. The property was personal, movable, slaves, 
which by the will would have gone to one person on a 
contingency, which happened by the doctrine of substi- 
tution, but was decreed to belong to another, because the 
law of Louisiana prohibited the substitution on the con- 
tingency. 

It is submitted that the principle in the case at bar is 
identical. The law of Georgia prohibits these bequests 
to charitable uses to the exclusion of the children of the 
testatrix, and the Georgia court should act as did the 
courts of Mississippi and Louisiana, and enforce its prohib- 
itory law, declaratory of its policy over all property with- 
in its limits. 

Some of the references above to paragraphs in Story 
and Wharton are on the interstate law of contracts; but 
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none of those referred to are inapplicable to cases of wills 
and distribution of the personalty of interstates, and the 
general subject of successions, as will be seen by exam- 
ining all that are cited, with the context. 

Paragraph 598 of Wharton's Conflict of Laws seems to 
remove all doubt of the law in respect to the want of 
power of the testator to disinherit heirs at law where the 
lex situs of the personalty forbids such disinheritance be- 
yond a certain part of the estate. The author states the law 
thus: “ From the rule that, as to personalty, tiie law of the 
testator’s last domicile binds, those cases are to be excepted 
where aid is asked from a court to enforce a provision 
which, by the law binding on such court is forbidden by 
rules’ based on distinctive public policy. Thus provisions 
for disinheritance will be restricted in those countries 
where only a restricted disinheritance is permitted; and 
the same limitation applies to provisions creating trusts 
and entails, and endowing ecclesiastical corporations in 
mortmain. A court, in giving effect to such provisions, will 
be governed by the law of the land. Thus laws prohibit- 
ing perpetual entail and perpetual accumulations, remain- 
ders of personalty and substitutions, will be enforced by 
the state in which they exist, although no such laws ob- 
tained in the place of the testator’s domicile.” 

Therefore, when the Georgia law forbids and prohibits 
the disinheritance of children by the testatrix beyond one- 
third of the estate, in the interest of charitable uses, and 
the provision is made in the will that the entire estate, ex- 
cept a trifle, shall go to a trustee for such uses, to the disin- 
heritance of the children, who are her heirs, of the entire 
 estate—of any interest in it whatever, the Georgia court, 
“in giving effect to such provisions, will be governed by 
the law of the land”—that is, the law of the state of 
Georgia, and will set such a will aside and give the prop- 
erty to the daughters; and last of all will it for a moment 
consider such a motion as this at bar, to-wit, to set aside a 
judgment giving it in effect to the heirs—the children of 
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testatrix—where her distinctive policy directs its going, 
and set up in lieu of its judgment one of Alabama, giv- 
ing validity to a will which contains provisions in the teeth 
of Georgia’s distinctive policy. 

It will be observed “that aid is asked,” in the case at 
bar, “of the” (Georgia) “court to enforce (this) provision, 
which, by the law binding on such court, is forbidden by 
rules based on distinctive public policy,” because it is 
asked to move out of the way of these bequests for char- 
ities the letters of administration which the Georgia court 
had granted, and the effect of which was to carry the 
property so illegally bequeathed to the rightful recipients 
of it in Georgia, to-wit, these three heirs and children of 
the testatrix. It moves out of the way of the executor 
trustee this judgment of administration, and enables the 
said trustee to proceed against the property thus taken out 
of the hands of the administrator. 

6. But this record nowhere discloses what the property 
of Mrs. Merrill in Georgia was at her death. Whether 
realty, or liens thereon, or personalty, is unknown to this 
court, as it was to the court below. An effort was made 
by Thomas to prove what it was, of what character, and of 
what value; but the proof was rejected, just as that con- 
cerning creditors was, because the court below held it im- 
material, for the reason that everything was concluded by 
the Alabama probate judgment, and nothing touching 
heirs or creditors or property in Georgia was allowed to go 
in evidence, and in the charge to the jury, even the ques- 
tion whether Thomas had any sort of knowledge of the 
Alabama proceeding was held immaterial, the judgment 
concluding him in any event. 

It was vastly important to know the character of the 
property in Georgia; for, if real estate, it could not be 
touched by this will. 

It is exceedingly doubtful if a lien on realty could be 
touched by it. My brother, who delivered the opinion of 
the court, assumes that there is a chose in action secured 
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by a mortgage on land in Georgia; but I fail to find the 
information in bill of exceptions or transcript of the record. 
It is true that the will says that her property consists of 
money loaned secured by mortgages, but- whether on real 
estate or personalty, or where the property mortgaged lies. 
or the kind of mortgage, nowhere appears. In my judg- 
ment, there was clear error in withholding from the jury 
evidence of the property in Georgia and the creditors 
therein, because the character of the property was im- 
portant on the issue of the validity of the bequests and 
her capacity to make them in respect to Georgia property, 
it being undoubtedly invalid and void, if real estate, and 
very questionable, if any sort of thing attached to realty, 
or a charge or lien of any sort thereon. 

See Wharton, §286, where the author says, “ Immovables, 
so far as concerns the applicability of the rule which pre- 
scribes the exclusive authoritativeness of the lex rei site 
include not merely the land itself, but all dismemberments 
of the property in land, and the right to their enjoyment, 
as servitudes, rent charges, the property in the surface as 
severed from that of the subsvil, or vice versa, future estates, 
or particular ones limited in duration, rights of mortgage, 
pledge or lien, the equitable ownership as distinguished 
from the legal, or wice versa, and if there be any other 
legal right in any way falling short of the entire dominion 
of the soil.” 

So Judge Story, in §447 of his Conflict of Laws, says : 
. * Fourthly, in relation to the subject-matter, or what are 
. tobe deemed immovables. Here, as we have already seen, 
not only lands and houses, but servitudes and easements, 
and other charges on lands, as mortgages and rents, and 
trust estates, are deemed to be, in the sense of law, im- 
movables, and governed by the lex rez sitw.”’ See also §§382, 
383, in the same book, referred to above in the words, “as 
we have already seen.” 

I know generally in Georgia the mortgage passes no 
title to lands; yet landed securities in Georgia, made in a 
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particular way by statute, which were once held to be 
equitable mortgages, do pass title now; and the passing 
the title in such securities, whether in accordance with 
that statute or not, wherever intended by the instrument 
to pass title, by many decisions of this court, do have that 
effect and pass title. Code, §1969; 63 Ga., 159, 160; 54 
Id., 453 55 Ld., 412; 59 Jd., 507, ete. 

So that if my brother’s conjecture or information be 
right, that there is a mortgage on land belonging to dece- 
dent, it was important to see what sort it was. 

If there were Georgia creditors of Mrs. Merrill, the court 
was wrong to send them out of Georgia, which was virtually 
done, with property subject in the state. The principle 
would send them to California as well as to Alabama, if 
the will had been proved there instead of in Alabama; and 
debts, unless heavy, would not have been worth collect- 
ing. 

That a court will not send creditors out of its jurisdic- 
tion, if it has effects subject to their claims within the state, 
is ruled in this state in Callaway, administrator, vs. Jones 
& Quattlebum, 19 Ga., 277. 

For the reasons above stated, I think that the court be- 
low erred in not dismissing the motion to vacate the judg- 
ment of the court of ordinary of the county of Muscogee 
for want of legal authority, by our statute, in the executor 
to sue, -the exemplification from Alabama not containing 
acopy of the letters testamentary, and no evidence ap- 
pearing of the filing thereof with the clerk or the ordinary. 
I think it erred in holding and ruling that the judgment in 
the court of probate concluded the Georgia administrator, 
he being neither party nor privy to the cause tried in Al- 
abama; and in ruling out, as a sequence of that ruling, all 
evidence of property in Georgia, in Muscogee county, of 
every description, and all proof of the residence and dom- 
icile in Columbus, Georgia, of the decedent. I think it 
erred in ruling out all testimony in respect to creditors of 
deceased in Georgia or elsewhere, they being interested in 
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the effects in the hands of the administrator, and those in 
Georgia having rights in those effects in the hands of the 
administrator, to be adjusted before such effects could be 
legally taken from him and sent. beyond-the jurisdiction, 
I think it erred in holding that the jurisdictional judgment, 
that the domicile was in Alabama, after the Georgia judg- 
ment, that the domicile was in this state, had been rendered, 
superseded the Georgia older judgment that had fixed 
jurisdiction here, thus overruling a senior Georgia judg- 
ment of jurisdiction in her court by a junior Alabama 
judgment of jurisdiction in hers, I think it erred in va- 
cating and annulling a grant of letters of administration 
in Georgia because of a probate of a will in Alabama, 
which operated to pass title by the will to Georgia prop- 
erty for uses and trusts contrary to Georgia’s policy and her 
prohibitory law, the effect of which is to assist the trustee 
for such uses and trusts in recovering the Georgia prop- 
erty from the children and heirs of the decedent in the 
teeth of that policy and statutory prohibition. I think it 
erred in ruling out proof, as well of the character as the 
amount of the property in Georgia, it being important to 
determine what law, whether that of Georgia or of Ala- 
bama, would govern the validity of the will as to those 
trusts and uses. : 

On the whole, I regard the conclusion reached contrary 
to law and justice. 

A woman dying in Georgia, making the last. part of the 
will, her codicil, in Georgia, gives to Aintab College, in the 
city of Aintab, Turkey, the sum of five hundred dollars; 
to the American Tract Society, five hundred dollars; to the 
American Board of Missions, one thousand dollars; to 
Morrisett, in trust for certain children’s education, one 
thousand dollars, conditioned that, if they die before six- 
teen years old, it shall go to a charitable institution to be 
selected by him; to Martha Jones, one hundred dollars, 
then enough for her burial and monument, and all the 
residue of her estate, if any left, for the colored Sabbath- 
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school of the Presbyterian Church of Columbus, Missis- 
sippi. 

Thus it is seen that, by her will, executed partly in Ala- 
bama.and partly in Georgia, with her residence in Geor- 
gia when she died, with her effects all in Geor gia with her 
when she died, for she says in the will that all she owns is 
money loaned on mortgage securities, and these debts cer- 
tainly traveled with her, with proof offered, but rejected, 
that she said and wrote that she had made Columbus, Geor- 
gia, her home, thus fixing the last domicile there; by this 
will so executed, and she so domiciled, with her own latest 
utterances and letters to relatives offered to prove this 
domicile, she gives every cent she has (except enough to 
bury her and put a stone on her grave and a hundred dol- 
lars to Martha Jones) to charities, and excludes her own 
daughters and heirs from every dollar. 

With a little property, not exceeding four or five thous- 
and dollars (for her will makes it doubtful that anything 
will be left after expenses of burial and legacies named), 
she gives away all she has to the education of people in 
Turkey, and to missions, tracts, colored Sunday schools 
and such other charities as Morrisett may select, to the 
entire exclusion of her own daughters, who are not named 
in the will, nor are they given, directly or indirectly, imme- 
diately or in remainder or contingently, one single cent 
by their mother in her last will and testament. Sucha 
will in Georgia could be admitted to probate, so far as the 
burial and monumental provisions and the hundred dollar 
legacy are concerned, and possibly, barely possibly, as to 
the trust for education of two children, coupled with the 
contingent trust for charities that Morrisett should name. 
If the last clause alluded to should, by Georgia law, get 
to probate, the contingent part would certainly fail, and 
if the children named died before sixteen, the three daugh- 
ters would inherit; if, indeed, the bad company of the 
charity—contingent—addendum did not vitiate the entire 
provision, the trust for grandchildren, as well a contingent 
charities. 
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. So that, if the will had been offered for probate in the 
court of Muscogee county, Georgia, the extent to which 
it would, or could have been admitted, would have been 
but these items; and as to all the rest, it would have been. 
‘rejected. 

The result, therefore, of this judgment is to sanctify all 
of it, and that by a Georgia court, over a valid subsisting 
judgment of the court of ordinary of Muscogee county, 
granting letters, good as to the great bulk of the estate, to 
which the heirs are entitled by the laws of this state, which 
prohibit, as her distinctive policy, their disinheritance, be- 
ing children, beyond one-third of the mother’s property in 
Georgia. 

If left in no better condition than the vast multitude of 
southern people since the termination of the civil war, 
these children, one of whom at least the will shows to be 
a widow, are very much in need of the pittance that the 
law of Georgia gives them. Charity begins at home; and 
a suber judgment will not strain law to send money to 
Turkey on an educational mission, or place it in the hands 
of even a tract society, or a board of general missions, or 
Sunday-schools for negroes, or other unselected charities, 
when children of one’s womb, who should be nearest the 
mother’s heart, are probably left in straitened circum- 
stances. Nor doesit matter, either at law or to southern 
sympathy for common suffering, that the daughters live in 
Mississippi and not in Georgia. The common United 
States constitution gives them the same rights in Georgia 
as her own citizens have, and the common cause and com- 
mon sorrow and suffering by it entitle them to the comity’ 
of a sister’s love. 

This is a Georgia will. The codicil, executed in Georgia, . 
is the last utterance of the wish of the testatrix put on 
paper. She had other wishes, according to her intimations 
to Thomas, but her want of breath left them unsaid accord- 
ing tolaw. The utterance in Georgia, at Hamilton, Har- 
ris county, is all of the will executed according to Georgia 
« 76-27 
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law, as the part made in Alabama has but two witnesses, 
and after her-change of domicile, giving Georgia courts 
jurisdiction, was absolutely worthless without the ratifica- 
tion the codicil gave. 

Even in Alabama the codicil, executed here, is essential 
to make the whole will. The other part is not her will 
without the alterations made in the codicil, and could not 
be set up anywhere without that which makes the paper 
her whole will. The last part of a will is the supreme 
part; it controls all else, and stands, if all the rest has to 
fall by its standing. So that this will is a Georgia will. 
The fact that she sent the codicil to Morrisett, in Montgom- 
ery, to be kept with the will, of which it was the essential 
part, cannot be used to make the will on Alabama paper, 
nor does the executor’s residence there affect the point. It 
is the place of its execution, not the residence of him who 
has its custody, that marks the nativity of the will. 

Even if it were wholly an Alabama will, the change of 
domicile to Georgia and the death in Georgia, made the 
law of Georgia the test of her capacity to dispose of her 
property. 

“ By the English common law, as held both in England 
and the United States, testamentary capacity, as to per- 
sonalty, is governed by the law of the domicile of the tes- 
tator at the time of his death,” is the law laid down in 
Wharton’s Conflict, §570. The references are to Story, 465 ; 
4 Burge, 577; Phil. iv., p. 627; Redfield, 1, 386; 21 Conn., 
582; 3 Bradf. Sur., 379; Davison’s Will, 1 Tuck., N. Y., 
479 ; 28 Texas, 503. The author adds, that by the “ statutes 
of England and in most of onr states, no change of domi- 
cile can avoid or affect a will which was valid by the law 
of the testator’s domicile at the time of its execution ;” and 
in §536 the author cites 24 and 25 Victoria, chap. 107 (Lord 
Kingsdown’s Act) as having altered the rule prevalent be- 
fore at common law, and adds that “ this amendment of 
the law has been adopted generally in the United States.” 
I.am aware of no adoption of it in this state. So that, if 
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the law before the statute of Victoria, supra, be the law of 
Georgia, unaltered by statutes of this state from the com. 
mon law, it is this : “Even when a testator, having executed 
a will according to the forms of his then domicile, aban- 
dons such domicile, and acquires a second domicile, in 
which the will would be invalid for want of proper execu- 
tion, the law of the latter domicile at common law pre- 
vails.” §585 of Wharton’s Conflict. So also in §592 of the 
same book, “ The last domicile is to be resorted to as giv- 
ing the law by which the interpretation of a will as to 
personalty is to be determined,”—references numerous. 

So that, if the question were one of construction, instead 
of want of proper execution or of invalidity of clauses to 
pass to probate, the conclusion is clearly reached that it is 
the last domicile, that offered to be proved to have been 
in Columbus, Georgia, that gives the law by which the 
paper goes to probate and the construction of it as well. 

Whilst assuming nothing approaching infallibility as 
man or judge, and conscious of many defects in each 
character, and with high appreciation of the weight of 
three able judges pressing upon me, my views of the law, 
the policy of the state, and the equities of the parties, force 
_ me toconclude that there should have been a new hearing 
of this case; and upon the proof, if exhibited as offered, 
but rejected, there should have been judgment on the 
merits for the plaintiff in error, even if the want of evi- 
dence by exemplification of the letters testamentary and 
the filing the same according to !aw had been supplied on 
the new trial and given the executor a standing in court. 
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1. An auditor’s or master’sreport is prima facie correct as to the facts 
which it finds; and although it may be excepted to, it stands until 
overcome by evidence satisfactory to the jury, and the onus is upon 
the party excepting to show that it is erroneous ; but it is not nec- 
essary, in order to overcome the presumption in favor of the report, 
that the evidence produced by the party excepting should be ‘‘so 
clear, strong, unambiguous and unequivocal as to leave in the 
minds of the jury no reasonable or serious doubt that the auditor 
erred or that his report was erroneous and should be overruled and 
set aside.”” The true rule as to the sufficiency of proof to over- 
come the finding of facts by an auditor or master is, that there 
should be a sufficient preponderance of evidence to satisfy the 
jury that there was error in the conclusion reached. 

- Where a son or his heirs claim lands under a parol gift from his 
father, the existence of the parol gift should be proved by evi- 
dence, whether positive and direct or circumstantial and indirect, 
so clear, strong and unambiguuus as to leave no reasonable doubt 
on the minds of the jury as to that fact. 

‘(a.) The examples given in the charge were not in strict accord with 
the evidence in the case, and may have tended to confuse and mis- 
lead the jury, and should have been omitted. 

(3.) The burden of showing improvements made on land claimed 
under a parol gift, and their character and value, by clear and 
satisfactory evidence, was on the complainants; but it was not 
necessary that the evidence should have been so clear, strong 
and unambiguous as to leave no reasonable or serious doubt that ~ 

_ the alleged donee made improvements on the place of the nature 
and character indicated. 

.) This court has adopted in this case (72 Ga., 412, 449) the rule 
deducible from the cases of Hughes et al. vs: Hughes et al., 72 Ga., 
173,.and Beall et-al., ex’rs., vs. Clark et al., 72 Ga., 818. : 
Whetber the evidence, repelled by the court, to the effect that the 

- defendant bought the land: in-Floyd county for his son (who was 
the father of complainants, and under whom they claim), and 
that was the way the son came into possession of it, was admis- 
sible, might depend in some measure upon the witness’s knowl- 
edge of other facts, and whether she obtained knowledge of lhe 
facts to which she proposed to testify from the defendant, or from 
conversations between him and others, at which she was present, 
or whether her statement was amere opinion on her part. In the 
absence of proof on. this subject, the facts cannot be assumed so 
as to hold that the court erred. 

4. Evidence of admissions by the defendant as to the gift of certain 
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mill property, which was involved in controversy, to his children 
and grand-ehildren, was admissible. When taken in connection 
with other circumstances in proof, it tended to show that the gift 
was made, and was relevant, its force and effect being left to the 
jury in connection with the other testimony. 

The exception to the auditor’s report, attacking the final discharge 
of the defendant as guardian for one of the complainants, on the 
ground of fraud, and the evidence adduced thereunder on the 
trial, tended to surcharge the final account rendered by the guar- 
dian by alleging omissions therein, and to falsify it by denying the 
correctness of certain of the items therein contained. The law 
provides that “one palpably fraudulent item casts suspicion upon 
the entire account.”’ 

.) Itis the imperative duty of an accounting party, such as an 
agent, trustee, receiver, executor or guardian, to keep his accounts 
in a regular manner, and to be always ready with them, and such 
an administrator or guardian should support his accounts by proper 
vouchers and present them annually for examination and approval 
by the proper authorities. : 

(b.) Concealment per se amounts to actual fraud, where, from any 
reason, one party has a right to expect full communication of the 
facts from another. 

(c.) The omission of what is claimed to be much the larger part of 
the estate, and the incorrectness of other items, or the failure to 
furnish any vouchers whatever, would raise a presumption against 
the fairness of the transaction ; and where fraud is charged, itis a 
question for the jury, and they have aright, in determining whether 
it exists or not, to deduce it, on account of its subtle nature, from 
slight circumstances ; and even the most solemn judgment obtained 
by resorting to such means is open to attack and liable to be an 
nulled and set aside upon a bill filed for that purpose. 

. Neither the 12th nor the 13th grounds of the motion for new trial 
point out any specific error in either of the charges therein com- 
plained of; and in the absence of the entire charge given upon the 
subject of allowing credits for the funds of wards invested in con- 
federate securities, or as to the right of the guardian to encroach 
upon the corpus of the estate for the education and support of his 
ward, without a previous order of the ordinary, no error hurtful 
to the complainants is made to appear. 

(a.) If a charge states broadly, but correctly, general principles con- 
trolling the subject under consideration, if more specific instruc- 
tions applicable to the facts in evidence are desired, they should 
be asked. 

(b.) The circumstances which will protect a trustee, where he has 
encroached upon the corpus of the estate, and will allow him such 

expenditures without the authority of the ordinary previously ob- 
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tained, are determined in Dowling vs. Feeley et al., 72 Ga., 558, 
563, 564. 

. The jury should find a separate verdict as to exceptions of fact to 
an auditor’s report, seriatim; but whether this omission was so 
material as to have required a new trial in this case, in the absence 
of other errors, is not held; especially as n» effort seems to have 


been made to have the verdict reformed before it was received and 
recorded. 

. An infant may maintain a bill in equity, by nert friend, against 
her guardian for a misappropriation of her funds. 

. The amendment to the fourth exception to the auditor’s report did 
not make a new and distinct cause cf action, but its purpose was 
to supply defects in the original exception and to specify errors 
and omissions in the guardian’s accounts and returns which had 
been too generally alleged therein. 

(a.) If the original action was not barred by the statute of limitations, 
an amendment which introduced no new and distinct cause of 
action was not barred. 

(b.) Suggestions as to further proceedings in this case. 


June 1, 1886. 


Auditors. Masters. Evidence. Reasonable Doubt. 
Charge of Court. Gifts. Admissions. Fraud. Guardian 
and Ward. Ordinary. Accounts. Practice in Supreme 
Court. Verdict. Infancy. Amendment. Pleadings. 
Statute of Limitations. Before Judge Lawson. Greene 
Superior Court. September Term, 1885. 


Anna M. Poullain and Hallie B. Poullain (the latter by 
next friend) filed their bill for an account and settlement 
against Thomas N. Poullain. . 

The case was referred to an auditor, who made a report, 
and both parties filed exceptions thereto, but defendant 
subsequently withdrew his exceptions, and the case was 
tried on those of the complainants. The bill, answer, and 
auditor’s report are set out substantially in the report, 
when the case was formerly in the Supreme Court. (72 
Ga , 412.) 

The exceptions to the auditor's report, filed by com- 
plainants, were as follows: 

1st. Itis reported in said report that the title to the house 
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and lot in the city of Greensboro, Georgia, was in the de- 
fendant until March, 1879, and the defendant did not hold 
said property in trust for complainants.—To which com- 
plainants except, and allege that only the naked title 
to the same was in the defendant from ————, 1862, 
he having held said house and lot from the time last men- 
tioned in trust for the complainants. 

2nd. It is reported in said report that complainants had 
no title to the real estate in Floyd County, mentioned in the 
bill, and they cannot recover real estate or the proceeds of 
the sale of the same, for the reason that the statute of 
frauds prevents them from asserting title to the same, and 
the defendant is not estopped from pleading the said stat- 
ute.—To which complainants except, and allege that they, 
as against the defendant, do have title to said real estate 
as set out in their bill, and they can recover either the 
value of said real estate, or the proceeds of the sale of the 
same, with interest on either said value, or said proceeds, 
and the statute of frauds does not protect the defendant 
from the recovery claimed vy complainants. 

3rd. Because it is reported in said report that the invest- 
ment made by the defendant, and mentioned in his return 
of May 24th, 1864, to the ordinary of county first aforesaid, 
relieves the defendant of all liability to complainants for 
the money received by him, as their guardian from the ad- 
ministratox of their father’s estate.—To which complainants 
except and allege that said investment does not so relieve 
the defendant. 

4th. Because it is reported that the discharge of the de- 
fendant, as guardian of the complainant, Anna M., is a bar 
to any right of action which said Anna M. ever had against 
him as such guardian.—To which complainants except, and 
allege that said discharge is not, under the law and the 
facts, a bar of said right of action. 

5th. Because it is reported that the complainant, Hallie 
B., cannot maintain her action against the defendant, she 
being a minor and he being her guardian.—To which com- 
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plainants except, and allege that said Hallie B. can main- 
tain her action aforesaid against the defendant. 

6th. Because it is reported the auditor found no evidence 
to establish the title of complainants to any of the Fontenoy 
mills property mentioned in the bill, or its dividends—To 
which complainants except, and allege that the evidence 
amply establishes their title to said property and divi- 
dends, as claimed in the bill. 

7th. Because it is reported in said report that the evidence 
does not show the defendant ever gave or intended to give 
the said real estate in Floyd County to the father of com- 
plainants, and that they have no title to the same, nor 
have they acquired any title to the same by prescription.— 
To which complainants except, and allege that the evidence 
does show that the defendant gave and intended to give said 
real estate in Floyd County to their father, as set out in 
the bill, and complainants have title as against the defend- 
ant, both from his gift aforesaid and by prescription to the 
real estate last aforesaid, and the proceeds of its sale by 
the defendant, or its real value. 

8th. Because it is reported in said report that, ina certain 
event therein stated, the defendant, as guardian and trustee 
of the complainants, is chargeable with $7,000.07, said sum 
including interest to September 15, 1880.—To which com- 
plainants except, and allege that the defendant is due 
these complainants, after allowing him all proper credits, 
at least $10,500.00. 

9th. Because it is reported in said report that the defend- 
ant has expended $8,847.55 for the maintenance and edu- 
cation of complainants, which said expenditures are an 
equitable set-off against the sums chargeable against the 
defendant as guardian and trustee—To which complain- 
ants except, and allege that the defendant can show no 
authority for his encroachment upon the corpus of their 
property claimed by him in the bill, and he is due them, 
in any event, the entire amount of said corpus. 

_ In said report the auditor allowed to said defendant in- 
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terest on the disbursements.—To which allowances these 
complainants except, and say that the evidence shows 
the annual interest was more than the annual disburse- 
ments, and therefore, under the law, said defendant is not 
entitled to charge interest on the disbursements. 

After the return of the case from the Supreme Court to the 
superior court, complainants amended the fourth excep- 
tion by charging that the discharge of defendant as guar- 
dian of Anna M. Poullain was null and void, because the 
application was not published once a week for four weeks, 
and the requirements of the law were not complied with, 
and Anna M. never had any legal notice and was not cited, 
as requred by law, by the ordinary to appear at the time 
the dismission was granted. It was also null and void 
because it was procured by fraud on the part of the de- 
fendant, in that he fraudulently represented to the ordi- 
nary that, at the time the dismission was granted, he had 
fully discharged his duty as guardian of said Anna M., 
and thereby procured a discharge, when, in truth and fact, 
the defendant had not fully discharged his duties as guar- 
dian, and had only charged himself, as guardian, with a 
small sum received from the administrator of complain- 
ant’s father, which arose from the sale of the personal 
property of the estate, when he well knew that he was 
indebted to complainants upon each and every item set 
out in their bill, and it was his duty to have charged him- 
self with these items, which omissions were fraudulent, 
and made with intention to defraud complainants of the 
amounts justly due them, and which he never accounted 
for. 

To this amendment defendant demurred on the follow- 
ing grounds: 

(1.) Because it embodied a new and distinct cause of 
action. 

(2.) Because it was barred by the statute of limitations. 

(3.) Because the allegations of fraud were not sufficient 
to set aside the judgment granting a discharge. 
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(4.) Because there was no averment in the amendment 
that the complainant, Anna M. Poullain, was ignorant of 
the fraud complained of at the time said discharge was 
granted. 

This demurrer was overruled. 

The court sustained the fifth exception to the auditor’s 
report, it being an exception of law. 

On the trial, the evidence for the complainants was, in 
brief, as follows: Defendant was appointed guardian for 
complainants on May 4, 1863, and gave bond for $10,000. 
He made only three returns altogether as follows : 

Ona January 4, 1864, he returned a single item: “To 
cash in Confederate treasury notes of William McCollough, 
administrator of Junius Poullain, $1,600.00.” (Recorded 
March 24, 186+). On May 24, 1864, he made a return 
containing a single item, stating that he had invested 
$1,600 00 in Confederate four percent. bonds, and obtained 
a certificate of the agent of the Confederate States at Au- 
gusta, under the act of March 21,1864. (Recorded July 
15,1864.) The third return was only as to Anna M. It 
was sworn to March 3, and recorded at the April term, 
1879, of the ordinary’s court, and stated that she was en- 
titled to a half interest in $1,600.00 in Confederate bonds, 
which was the only property he ever received as the prop- 
erty of his ward, and that he therewith returned to the 
court the bonds. On March 3, 1879, he applied for dis- 
mission as guardian of Anna M., alleging that he had fully 
discharged his duties, and at the April term of court he 
was dismissed, no objecting having been filed. 

The ordinary testified that, when defendant made his 
final return, he saw from it that he had charged himself 
with only $1,600.00, and defendant stated to him that 
there were $1,600.00 in Confederate bonds, and witness 
thought at the time that they were there, and did not dis- 
cover, until after the dismission was granted, that there 
were only $1,300.00. There was no fraud or collusion 
between defendant and the administrator of W. 8S. Poul- 
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lain in procuring the discharge, that the witness was 
aware of. 

It was admitted that certain eight per cent. bonds were 
filed with the ordinary when defendant made his applica- 
tion for discharge; that they were not the bonds in which 
defendant invested the funds of complainants, but that they 
had on them in defendant’s handwriting the endorsement: 
“These bonds belong to the estate of Anna M. and Hallie 
B. Poullain.” 

Complainants introduced a letter from defendant to bis 
wife, dated Rome, 29 November, 1856, in which defendant 
stated that “ I have this day purchased a tract for Junius, 
thirteen miles from Rome, and eleven miles from Calhoun, 
on state road.” He then proceeded to describe more in 
detail the improvements, and stated that the tract contained 
865 acres, and that it was desirable and well worth $8,000, 

Mrs. Anna M. Poullain, the mother of complainants, 
testified, in brief, as follows: Her husband, Junius Poul- 
lain, was a son of the defendant. They moved from 
Greensboro, Georgia, to Floyd county, Georgia, in 1856. 
(Defendant bought the place for her husband, and that was 
the way. he came into possession of the farm.)* Junius 
Poullain worked the place and had full control of it, and 
received the income. His health wasimpaired. He died 
in May, 1862, leaving witness and the two complainants 
as his only heirs. After the death of her husband, the 
witness, at the instance of the defendant, moved to Greens- 
boro, to the house furnished by him, and has been living 
there since. The defendant took possession of the plan- 
tation in Floyd County and told her that he would control 
the place for her and her children, and that it should be 
the same to them as if he had given it to them by deed; 
that he simply wanted to manage it for their benefit. In 
the spring of 1863, he told her that he had sold the place 


*The statement in parentheses appears in the record as part of the testimony 


of Mrs. Poullain; but in the motion for new trial it is stated to have been re- 
jected, and this is assigned as error.— (ReEp.) 





428 SUPREME COURT OF GEORGIA. 
Poullain et al. vs. Poullain, and vice versa. 


of her husband for $10.000; that she and her family had 
the right to the proceeds of the land; that he did not 
claim the money for himself, but would take charge of it 
for the benefit of her and her children. She at first 
thought of taking out letters of administration on her hus- 
band’s estate, but defendant approached her in regard to 
taking charge of the estate himself, and having confidence 
in his integrity, she consented, and did not apply for let- 
ters. Complainant, Anna M., was born November 4, 
1856, and Hallie B., June 28, 1860. Before the death of 
Junius Poullain, he became dissatisfied with the Floyd 
County plantation, and defendant advised him to sell and 
move away. The defendant told the witness a number of 
times that he had given the Fontenoy property to all of 
his children, and that she and her children would share it 
equally with his children. In April, 1865, he told her 
that he had $40,000 in Confederate money for her and her 
children, which he would invest for them in Augusta, Ga. 
Defendant furnished complainants each annually about 
$20 in money until they were twelve years old; also 
furnished them about $15 worth of meat, meal and 
flour, and the value of the wood furnished for both the 
complainants was about $15 annually. They all dispute 
the item in the answer of rent charged for the house in 
Greensboro, because they consider the house and lot theirs; 
also the item of $750 claimed by him. 

The complainants testified, in brief, as follows: The 
defendant told them a number of times that he realized 
from the sale of the property in Floyd County, belonging 
to their father, the sum of $10,000. About a year before 
the testimony was taken, defendant told them that the 
reason why he had not made a deed to them to the house 
and lot in Greensboro was that he had lately lost property, 
and that they had to share his misfortunes with him ; that 
he regretted very much to see their house and lot sold to 
satisfy judgments against him. He always led complain- 
ants to believe that they were living on the income from 
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the estate of their father, never denying their interest in 
the proceeds of the-sale of the Floyd County place-until 
the beginning of this suit. ‘They have been in possession of 
thé house in Greensboro for seventeen years; never heard 
of any claim for its rent until this suit was begun. They 
consider it theirs. Besides the property already mentioned, 
they have nothing more, except their interest in the Fon- 
tenoy mills property and in the estate of Wm. 8. Poullain. 

John H. Lovejoy testified, in brief, as follows: In De- 
cember, 1862, he purchased from defendant the plantation 
in Floyd County, Gteorgia, on which Junius Poullain re- 
sided before and at. the time of his death; paid the defendant 
$10,000 in Georgia Railroad bank bills. Defendant said 
that he paid $6,000 for the place in 1856, and that his son 
had made improvements, such as clearing, building houses, 
ditching, ete., so as to bring it up to $10,000. Defendant 
demanded Georgia Railroad bank bills, because, he said, 
he wanted it as an investment for his son’s wife and chil- 
dren, because he could purchase the Georgia Railroad 
stock with them better than he could with other money, 
and that he wanted the railroad stock as a permanent in- 
vestment for his son’s wife and children. He said he was 
selling the property as his son’s, and he wanted to make 
a safe investment for his son’s wife and children. 

Other witnesses testified that Junius Poullain cleared 
land, built fences, repaired the houses, covered some of 
them, put up gates, etc., on the land. 

J. M. Storey testified that he heard defendant say, some- 
time after 1868, that when he owned the Fontenoy mills 
property, he made money, but that his children were not 
making money out of it as he had done. 

W. M. Weaver testified that, sometime before the war, 
he heard the defendant say, in conversation with W. H. 
Motgan, that he had purchased a plantation in Floyd 
county for his son, Junius. 

O. ©. Norton testified that defendant came to him and 
offered to- pay him, as administrator of Felix Poullain 
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(another son of defendant), the dividends of the Fontenoy 
mills property belonging to the estate of Felix, but that 
he refused to receive them, as he considered that they 
belonged to the children of Felix. Antoine and Thomas 
Poullain were in possession of the property,-managing it 
for the children and grandchildren of the defendant. from 
sometime during the war until its sale in 1875. 

Mrs. Henry Moore testified, in brief, as follows: The 
defendant is her father. She has frequently heard him 
speak of the place in Floyd County, on which Junius Poul- 
lain had lived, as the property of Junius Poullain. Heard 
him say that if Junius Poullain did not like the Floyd 
County plantation, he could sell it and bay another. Wit- 
ness had a child’s part in the dividends of the Fontenoy 
mills property—that is, one-seventh. On one occasion, 
during the war, witness received $60,000, and on another 
$50,000. Since the war she received $3,000 in greenbacks 
through the defendant. She has heard it commented upon 
in the family as a singular fact, that the defendant gave 
places to his sons, Felix, Thomas, William and Junius, and 
yet did not make titles to them. 

A letter from the defendant to the complainant, A, M. 
Poullain, was introduced, dated August 12, 1879, stat- 
ing that she would find from the records that he only 
loaned the land and negroes to her father, and saying, 
“T gave William Smith $2,825 for your house and home, 
which is more than the dividends from the factory.” 

Antoine Poullain testified, in brief, as follows: The use 
of the Fontenoy mills property belonged to the children 
and representatives of children of defendant; this com- 
menced about 1862 or 1868. The factory was run by 
water-power, and the income belonged to the children and 
representatives of children. There were seven parties in 
interest, and complainants were entitled to a seventh in- 
terest, if they were all of the legal representatives of Junius 
Poullain. Witness entered the dividends, their amounts, 
and to whom paid, on his book, to which he refers. De- 
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fendant never made any title to his children to the mill or 
other property, and it was the habit of witness to send 
the dividends to him for distribution. (The book was in- 
troduced, showing entries of payments to “ T. N. Poullain, 
Sr., for stockholders,” and to “Estate Junius Poullain, 
dividend.” In 1864 and 1865, there were two such items 
of $20,000 and $50,000; in 1867, $1,000; in 1868, $1,000. 

The evidence on behalf of the defendant was, in brief, 
as follows : 

It was?admitted that A. M. Sloan deeded the Floyd 
County land in controversy to the defendant, November 
26, 1856, for $6,009, and that the defendant conveyed the 
land by deed to John H. Lovejoy, December 20, 1862, the 
consideration being $10,000. It was also admitted that in 
the returns of McCullough, as administrator of Junius 
Poullain, the personal property was appraised at $2,657.06, 
and that it was sold for $3,263.72. 

A receipt from Junius Poullain to defendant was intro- 
duced, showing that the former received from the latter 
certain negroes as a loan. It was dated January 6, 1859. 

Several witnesses testified that they knew the land when 
Junius Poullain lived on it; that its condition when he 
went into possession and when he left was about the same, 
or that it had deteriorated ; that it had not been enhanced 
in value by improvements placed there by him; and that 
he did not erect valuable and substantial improvements 
thereon. 


T. N. Poullain, the defendant, testified by interrogato- 
ries, in brief, as follows: He received $1,600 from McOul- 
lough, administrator of Junius Poullain, in Confederate 
money, and invested in 4 per cent, Confederate bonds; 
bought the Floyd County land from one Sloan at $6,000; 
never gave it to Junius, and never intended to do so, 
simply gave him the use of it; in the letter to his wife, 
meant that he had bought it for the use of Junius; gen- 
erally designated it as Junius’s place, meaning the place 
where Junius lived; intended to give the same use of the 
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land as of the negroes specified in the receipt in evidence ; 
sold the land to Lovejoy for $10,000 in Confederate money ; 
denies the statement testified to by Lovejoy about the 
Georgia Railroad bills and the intended investment, or 
that he was selling the land as his son’s in order to make 
a permanent investment, or that Junius had made any 
improvements on the place. At the time he sold it, he 
considered it worth less than when he bought it. He 
turned over to Antoine and Thomas (his sons) the Fonte- 
noy mills property for the use and benefit of all his chil- 
dren, subject to his control and liable to be terminated at 
any time. During the war, Antoine and Thomas, as his 
agents, managed this property. He had a right to control 
the dividends. Thinks he received about $4,000 in good 
money, most of which he gave to his children. Supposes 
he received in Confederate money over one hundred thous- 
and, perhaps one hundred and fifty thousand dollars, most 
of which he has on hand now; much has been lost or de- 
stroyed. Is certain that it is the same money and turns 
it over to one of the commissioners. Witness knows 
nothing of the books kept by Antoine; saw them for the 
first time during the pendency of the arbitration at the 
court-house several years ago. Don’t know whether the 
entries on them are correct or not. The account attached 
to his answer is correct. 

It was admitted that certain Confederate money pro- 
duced in court in a basket was that referred to by defend- 
ant in his testimony. 

The jury returned a verdict as follows: 

“We, the jury. find _— the first exception of complainants. 

G. N. Boswett, Foreman.” 

And so likewise as to each exception to and including 
the seventh. Then followed the following finding: 


‘** We, the jury, sustain the report of the auditor in fullin favor of 
‘the defendant. G. N. Boswgii, Foreman.” 


- Complainants moved for a new trial on the following 


“es 
-t 
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(1), (2), (8). Because the verdict was contrary to law 
and evidence, and was not supported by the evidence. 

(4.) Because the court erred in charging the jury as fol- 
lows: “The auditor's reportis an important elementin this, 
case. It is evidence before you, evidence of a high char- 
acter, and is prima facie true and correct, and to overcome 
it the burden of proof is upon the complainants who ex- 
cept to it, and they must produce evidence to you so strong, 
clear, unambiguous and unequivocal as to leave in your 
minds no reasonable or serious doubt that the auditor erred, 
and that his report is erroneous and should be overruled 
or set aside.” 

(5.) Because the court erred in charging as follows: ‘It 
is claimed by complainants that the defendant, Dr. T. N. 
Poullain, gave the Floyd County place to their father, 
Junius Poullain. Upon this subject I charge you, there 
can be no quesion that the existence of the gift of this place 
by Dr. Poullain to his son, Junius, must not be left in 
doubt. The evidence on this point must be so strong, so 
clear, unambiguous and unequivocal as to leave upon your 
minds no doubt, no reasonable, serious or grave doubt that 
Dr. Poullain actually gave this place to his son. Hence 
the courts have always been averse to acting upon ex- 
pressions picked out of casual conversations or extracted 
from correspondence between the parties themselves, or 
of the vendor or grantor with others, especially where that 
correspondence is not forthcoming, or from acts of the 
parties of an equivocal character, which may as well he 
referred to something other than the alleged agreement or 
gift, or from the inducements which an anxious parent. 
holds out to a wild and dissipated child to effect his re- 
formation, and the like.” 

(6.) Because the court charged the jury as follows: “If 
your minds are satisfied beyond a reasonable, serious or 
grave doubt that Dr. T. N. Poullain did actually give the 
Floyd County place to his son, Junius; if you are so sat- 
isfied from evidence of the character I have indicated— 

v 76-28 
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that is, evidence clear, strong, unambiguous and unequiv- 
ocal, then you should go further, for in the absence of a 
deed or other written evidence of title from Dr. Poullain 
to his son, the mere gift an1 putting Junius in possession 
is not of itself sufficient to pass the title. Something more 
isrequired. Junius must have remained in possession 
under such gift for seven years, or he must have made 
improvements on said place, substantial and permanent 
in their nature, beneficial to the freehold, valuable in 
character and such as an owner would ordinarily make. 
It is admitted that Junius did not remain in possession 
seven years; but complainants allege that their father, 
Junius, while in possession, made seh improvements as I 
have mentioned. On this point I charge you that the 
burden is on complainants to show you that Junius did 
make such improvements, and the evidence must be on 
this point of the same character which I have told you 
was necessary to establish the gift—that is, it must be so 
clear, strong, unambiguous and unequivocal as to leave 
upon your minds no reasonable, serious or grave doubt 
that Junius actually made improvements of the nature 
and character I have before mentioned upon the place.” 

(7.) Because the court charged as follows: “If you be- 
lieve from the evidence that the defendant was, in the 
court of ordinary, discharged from the guardianship of the 
complainant, Anna M. Poullain, and that such discharge 
was not procured by any fraud practiced by defendant on 
the ordinary, then you should find against the complain- 
ant, Anna M., in toto ; for if you find that there was no 
fraud so practiced, then she has no interest and no claim 
against the defendant whatever in this case, except for 
. funds mentioned in his returns, even if he owed her or had 
funds belonging to her in his hands besides those returns 
at the time of his discharge. If she had notice of his ap- 
plication for discharge, and the law presumes she did in 
absence of proof to the contrary, then she has had her day 
in court, and cannot be heard now, it matters not whether 
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defendant made a true and correct report or return to the 
ordinary. Ifhe practiced no fraud—that is, acted in good 
faith, although he may have been mistaken, and actually 
had funds belonging to her which he did not return, still 
his discharge would be a bar to her.” 

(8.) Because the court refused to charge the jury, as 
requested in writing by complainant’s counsel, the follow- 
ing: “ That the discharge of the ordinary can only be good 
for what it covers—that is, that it can be only set up here 
as a defence to the $1,600.00 Confederate money received 
by defendant from the administrator of plaintiffs father, 
and cannot, in any event, be set up against claim of com- 
plainants for dividends from Fontenoy mills and interest 
in the Floyd County place.” 

(9.) Because the court erred in not admitting in evi- 
dence, the same having been offered by complainants’ 
counsel, the following evidence by Mrs. Anna M. Poullain, 
to-wit: “ The defendant bought the place, that is, the land 
in Floyd County, for Junius Poullain, and that was the way 
he (Junius) came in possession of it. 

(10.) Because the court erred in not admitting the fol- 
lowing evidence of the witness, J. M. Storey, to-wit: “ That 
he heard Dr. T. N. Poullain say, sometime after 1868, 
that he had given the Fontenoy factory to his children.” 

(11.) Because the court erred in not admitting the fol- 
lowing evidence by the witness, Charles C. Norton, to-wit: 
* That he heard the defendant say that he had given the 
Fontenoy mills property to his children and grand-chil- 
dren.” 

(12.) Because the court charged as follows: “If you 
believe from the evidence that the defendant invested the 
$1,600.00 in Confederate money, which he received from 
the administrator of Junius Poullain, in four per cent. 
bonds of the Confederate States, as claimed by him in his 
special return to the ordinary of Greene County, made 
May 24th, 1864, then he is not liable to complainants for 
its value at the time he invested it.” 
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(13.) Because the court charged as follows: “ Ordinarily 
a guardian cannot encroach upon the corpus of the estate 
of his wards without an order of court authorizing him to 
do so; but if you believe, from the evidence in this case, 
that the defendant purchased the house and lot in Greens- 
boro with the funds of his wards and their mother, and 
they occupied said house and premises and got the benefit 
of the same, it matters not if he did encroach upon the 
corpus to this extent; he cannot be held liable for it, even 
if he had no order of court. authorizing it.” 

[ Addition to this ground by the court: “The court charged 
that the investment in the house and lot without an order 
would be allowed, in the event the complainants now hold 
the house and lot, and in the event all the income of com- 
plainants’ property was needed for their support and edu- 
catien, and was actually expended in their support and 
education.” ] | 

(14.) Because the verdict is contrary to the following 
charge of the court: “If your minds are satisfied beyond 
a reasonable doubt, from evidence clear, strong, unambig- 
uous and unequivocal, that defendant gave the Floyd 
County place to his son, Junius, then I charge you that 
slight improvements, and of small value, made by, or 
caused to be made by Junius, provided they are substan- 
tial and permanent in their nature, beneficial to the free- 
hold, and such as none but an owner would ordinarily 
make upon the estate in like circumstances, may consti- 
tute such improvements contemplated by the statute, as 
would pass the title; but whether slight or extensive, 
they will not serve unless of real value, nor unless they 
are made by or fur the donee pending his possession, and 
upon the faith of the parol gift sought to be set up and 
enforced by the bill.” 

(15.) Because the jury found contrary to the following 
charge of the court: “If you believe that the defendant 
turned over the proceeds of Fontenoy mills to his children 
and representatives of children, and put said mills in the 
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possession of his two sons, Antoine and Thomas, or Henry 
Moore, as the agents of his children, to operate for their 
benefit, and that dividends from this source, after it was 
so turned over, which belonged to complainants, went into 
defendant's hands, then he is liable for it, and you should 
find the amount for which he is so liable.” 

(16.) Because the verdict is contrary to the following 
charge of the court: “If you believe from the evidence 
that the defendant gave the proceeds of Fontenoy mills 
to his children and representatives of children, and put 
his sons, Antoine and Thomas, in possession, to operate 
said mills for this purpose, but reserved the right to re- 
voke this arrangement and take back the possession of 
said mills to himself at his pleasure, then I charge you 
that all the dividends or net earnings of siid mills be. 
longed to his said children and representatives of children, 
so long as he did not revoke said arrangement and take 
back the possession of said mills. And if, during the time 
it was being so operated for their benefit, any part of said 
dividends, to which complainants were entitled, went 
into defendant’s hands as guardian or otherwise, he is 
liable for two-thirds of such amount that went into his 
hands on account of the interest of his son Junius’s fam- 
ily, and you should so find.” 

(17.) Because the verdict is contrary to the following 
charge of the court: “If the defendant turned over the 
Fontenoy mills to his children, that they might receive the 
dividends arising therefrom, and reserved the right in him- 
self to tuke said mills back at will, then, so long as he did 
not take them back, his children and representatives of 
children were the joint owners of said dividends. There 
being seven children, each was entitled to a share of one- 
seventh in said dividends, and these complainants would 
be entitled to two-thirds of one seventh of the same; and 
if one of these seven shares of dividends, which was for 
Junius Poullain or his wife and children, went into the 
hands of defendant, either as guardian for complainants 
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or otherwise, and has not been accounied for by him, you 
should find for the complainants two-thirds of the amount 
which so went into his hands; and on this point you are 
authorized to find a verdict in favor of the preponderance 
of testimony. The rule as to the character of the evidence 
which I have charged you, on the point of the gift of the 
Floyd County place and improvements on same, does not 
apply on this point, and all others, except the gift and im- 
provements. On this question preponderance of evidence 
is sufficient upon which to find.” 

(18.) Because the jury failed to find any verdict on the 
8th exception filed by complainants to the auditor’s report, 
and there is no verdict on said 8th exception, as required 
by law. | 

(19.) Because the jury failed to find any verdict on the 
9th exception filed to the auditor’s report by complain- 
ants, and there is no verdict covering said exception, as 
required by law. 

(20.) Because the verdict is contrary to the following 
charge of the court: “ You should find seriatim on each 
and all the exceptions, except the 5th, which has been dis- 
posed of by the court. Write out a separate and distinct 
finding on each of the exceptions to. the auditor’s report, 
except the 5th.” The jury failed to find on the 8th and 
9th exceptions by complainants to the said auditor’s re- 
port. 

The motion was overruled, and complainants excepted, 
Defendant also filed a cross-bill of exceptions, assigning 
error in the sustaining of the 5th exception to the audit- 
or’s report, and in overruling the demurrer to the amend- 
ment. 

Joun CO. Regp; J. B. Park; F.C. Foster; J. H. Lumpxm, 
for plaintiffs, cited as follows: Auditor’s report only prima 
facie evidence : Code, §§3097, 4203; 71 Ga., 649. Reason- 
able doubts, error in charge as to: 73 Ga., 647; 55 G@a., 
170. Parol gift, rule as to: TL Ga., 818, 850, 854; 72 
Id., 173; Ibid., 412. Admissions as to title admissible : 
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Code, $3784; 73 Ga., 749. On investment by guardian: 
68 Ga.,167. Use of corpus by guardian: Code, §$1824, 
2334, 2540; 72 Ga., 558, 563-4. Verdict must be serz-. 
atim: 72 Ga., 412; 67 Jd., 364; Code, §4203. Suit 
against guardian: 41 Ga., 596; Code, §4179. Amendment 
not barred: 67 Ga., 606. On dismission: Code, §§1849, 
3178, 3135. 

D. B. Sanrorp; J. A. Bintups; H. G. Lewis, for defend- 
ant, cited: On auditor’s report: Code, §§3097, 3138. On 
charge of court: 71 Ga., 818; 72 Zd., 173,412. On suit 
against guardian: 45 Ga., 478; 72 Jd., 412; Code, §1816. 
Amendment, adding new cause of action: Code, §3480; 
59 Ga., 357; 67 ZId., 88. Amendment barred: Code, 
§2914; Acts 1876, p. 100; 69 Ga., 47; 56 Jd, 185. 
Amendment not sufficient: 18 Ga., 346; 15 Jd., 103; 22 
Id., 60; 32 Id, 362; 42 Id., 412; 53 Id., 620; 69 Zd., 
553. 


Hatt, Justice. 


The first error assigned which we shall notice is that 
specified in the fourth ground of the motion for a new 
trial. . 

1. That an auditor’s or master’s report is prima facie 
correct as to the facts which it finds, and although it may 
be excepted to, stands until overcome by evidence satis- 
factory to the jury, and that the onus is upon the party 
excepting to show that it is erroneous, is too clear and 
well established to admit either of controversy or question; 
but we cannot go to the extent of holding, with our learned 
brother, that, in order to overcome the presumption in 
favor of the report, the evidence produced by the party 
excepting must be “so clear, strong, unambiguous and un- 
equivocal as to leave in the minds of the jury no reasona- 
ble or serious doubt that the auditor erred, or that his re- 
port was erzoneous and should be overruled and set aside.” 
A master’s or auditor’s report, even when excepted to, as 
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before stated, is prima facie the truth as to the facts in- 
volved, as declared by our law, and the final decision of 
such facts shall be by a special jury. Code, §3097. Ex- 
ceptions of fact shall be passed upon by the jury under the 
direction of the judge, as in other issues of fact. Jb ,§3097 
(b). See also in connection, Jb., §4203. The burthen 
imposed by the requirements of this charge as to the con- 
clusive nature and character of the testimony essential to 
overcome the auditor’s findings seems to us too onerous 
when contrasted with these provisions of the Code and the 
decisions of this court upon this and similar questions. 
In Schnell et al. vs. Toomer et al., 56 Ga., 170, it was said: 
“Tn regard to the evidence of adverse possession, etc , the 
court was requested to charge the jury, as laid down in 30 
Ga., 619, that the plea of the statute must be supported 
by proof so conclusive as to exclude reasonable doubt. 
The court declined so to charge, but seems to have given 
what we think, in the true meaning of the cases on the 
subject, namely, that is only necessary for the proof to 
clearly satisfy the minds of the jury of the truth of the 
plea. In civil cases, as in1ll Ga. &., 160; 30 Ld, 619, 
and 17 Jd., 559, the exclusion of reasonable doubt means 
that and no more (Code, §3749) ; and as ‘ reasonable doubt’ 
is a phrase more appropriate to criminal cases, its employ- 
ment to instruct a jury in civil cases had best be avoided. 
There is certainly a difference in the strength of convic- 
tion required by the law in the two classes of cases; and 
that being so, it is desirable not to confound in language 
what should be distinguished in thought.” We disap- 
proved a like charge as that now under consideration in 
Crockett vs. Crockett, 73 Ga., 648, upon the reasoning and 
authority of this case, and that, too, in a proceeding to cor- 
rect a mistake in a voluntary deed, where the law in terms 
requires that the evidence, to justify the correction, should 
be “clear, unequivocal and decisive as to the mistake 
itself.” The true rule as to the sufficiency of proof to 
overcome the finding of facts by an auditor or master is 
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that there should be a sufficient preponderance of 
evidence to satisfy the jury that there was error in the 
conclusion reached. This, it seems to us, is fairly infera- 
ble from what was held in Keaton, ex’r, et al. vs. Mayo, 
71 Ga., 649, that “where an auditor reports the evidence 
before him and his conclusions thereon, such conclusions 
are prima facie correct, but the presumption of their cor- 
rectness may be rebutted, and this may be done by the 
evidence reported as well as by aliunde testimony; but if 
no facts, and only results, are reported, then evidence out- 
side of the record is essential to sustain the exceptions or 
to overthrow the report.” As the complainants were un- 
der a weightier burden throughout the trial than this rule 
imposes, the report of the auditor being adverse to them, 
we conclude that the error here complained of was hurtful 
to them, and that, for this reason, if for no other, they are 
entitled to another trial, in which they will be subjected to 
no such disadvantageous exaction as that enforced against 
them. 

2. The charge set out in the fifth ground of the motion 
for a new trial is substantially correct. That the existence 
of a parol gift of lands from a parent to a child should be 
proved by evidence, whether positive and direct or cir- 
cumstantial and indirect, so clear, strong and unambigu- 
ous as to leave no reasonable doubt upon the minds of the 
jury as to that fact, seems to have been ruled in Beall et al. 
vs. Clark et al., 71 Ga, 818,851. On this last page, however, 
the final result of the authorities is stated, and the conclu- 
sion reached is that though “ it is not indispensable that the 
agreement should be established wholly by direct and posi- 
tive evidence of its existence,” but “ may be inferred from 
acts and conduct clearly referable to it, yet such acts must 
be of an unambiguous and unequivocal character and must 
be established by testimony clear, definite and certain in its 
terms; they must be such as necessarily result from the 
agreement, and®as the party would not have performed, 
unless on account of that very agreement and witha di- 





442° SUPREME COURT OF GEORGIA. 


Poullain et al. vs. Poullain, and vice versa. 


rect view to its performance, and the agreement proved ° 
must correspond and conform in all essential particulars 

to that alleged to be partly performed.” The examples 

given in the charge under review of testimony of a some- 

what opposite character, or which fell short of the require- 

ments here laid down, may not, in all respects, have been 

strictly in accordance with the facts disclosed by this 

record. Especially was the reference to inducements held 

out to reform the habits of a wayward and dissipated child, 

inappropriate, inasmuch as this provision, if made at all, 
was made for the maintenance and support of an afflicted 

son and hisfamily. This suggestion may have tended to’ 
confuse and mislead the jury, and should not have been 

admitted. 

The charge complained of in the sixth ground of the 
mnotion, as to the amount of evidence and its conclusive 
nature necessary to show the improvements made and the 
value and character thereof by the alleged donee of the 
Floyd County plantation, is somewhat too rigid in its re- 
quirements. That the burden was on the complainants to 
show these facts by clear and satisfactory evidence will 
not be questioned; but that the evidence should have been 
so clear, strong and unambiguous as to leave no reasona- 
ble or serious doubt that the son made improvements 
on the place of the nature and character indicated, is put- 
ting the point somewhat too broadly and unguardedly. 
The rule upon this subject was stated, as it seems to us, 
somewhat more accurately and precisely in the charge 
embodied in the fourteenth ground of the motion, that “ if 
the minds of the jury are satisfied, beyond a reasonable 
doubt, by clear, satisfactory and unequivocal evidence that 
a gift of the Floyd County place was made by the father 
to the son, that the son took possession of the property 
given and improved it as his own, then, although the im- 
provements made or caused to be made by him were slight 
and of small value, provided they were substantial and 
permanent in their nature, beneficial to the freehold, and 
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were such as none but an owner would, under like cir-: 
cumstances, make upon his own estate, they would be the 
improvements contemplated by the statute as sufficient to 
pass the title to the donee; but whether slight or exten- 
sive, they would not serve, unless of real value, nor unless 
they were made by or for the donee pending his posses- 
sion and upon the faith of the parol gift sought to be set 
up and enforced by the bill.” Beall et al., ex’rs, vs. Clark 
et al., ut sup., especially pp. 854 and 855 of that case; 
Hughes et al. vs. Hughes et al., 72 Ga., 173 (8th head note), 
178. This very case, when formerly before this court (JZé., 
412, 5th head-note, 419), adopts the rule deducible from 
the foregoing cases. Now, as then, we express no opinion, 
as to which party is entitled to prevail, on the facts dis- 
closed by the evidence. On these several issues there is 
a conflict in the testimony, and it is the province of the 
jury to settle these questions of fact, under proper instruc- 
tions from the court, which, as it seems to us, have not been 
so explicitly and clearly given as they should have been; 
indeed, we are not satisfied that any other instructions 
upon the law should have been given, except such as re- 
lated to the amount of testimony requisite to establish the 
particular facts they were called upon to find under the 
exceptions they were trying. With the effect these facts 
were to have on the decree to be entered on their finding 
they had no concern; it was the exclusive duty of the 
court to enter the decree upon the facts found. As the 
Code, §3097 (b), requires exceptions to a master’s or au- 
ditor’s report to be separately classified as exceptions of 
law and exceptions of fact, and as the former are for the 
exclusive consideration of the judge, and the latter are to 
be passed upon by the jury, under the direction of the 
judge, as in other issues of fact, the course above indicated 
would seem to foilow from this enactment as that which 
is proper to be pursued. 

3. Whether the evidence repelled by the court, to the ef- 
fect that the defendant bought the land in Floyd County for 





444 SUPREME COURT OF GEORGIA. 


Poullain et al. vs. Poullain, and vice versa. 
AS aie Le eR cea a 


his son (who is the father of the complainants and under 
whom they claim), and that was the way the son came in 
possession of it, was admissible, might depend in some 
measure upon the witness’s knowledge of other facts, or, 
it may be, she might have known this as a separate, inde- 
pendent fact from her connection with the transaction as 
the widow and a member of the family of the deceased 
son. In the last case, it is doubtful whether her connec- 
tion with the transaction would, without more, render it 
competent, while in the former, although she had testified 
to facts that led inevitably to such a conclusion, it would 
not necessarily follow that she was not stating her own 
opinion or giving what she heard others say; but had she 
gotten the fact proposed to be testified to from the defend- 
ant, or from conversations between him and others, 
at which she was present, then there could be no ques- 
tion as to the admissibility of the evidence; but none of 
these things are made affirmatively to appear, and we can- 
not assume their existence for the purpose of presuming 
there was error, when none is specially pointed out. Big- 
ham vs. Coleman, 71 Ga., 185, 193. So there was no error 
in rejecting the evidence excepted to in the ninth ground 
of the motion. 

4. We are, however, of opinion that the evidence set 
forth in the tenth and eleventh grounds of the motion was 
competent and should have been admitted. The admis- 
sions of the defendant as to the gift of the Fontenoy mills 
property to his children and grandchildren, when taken 
in connection with other circumstances in proof, did go 
to show that the gift was made, and to that point were 
certainly relevant. What was their force or effect in es- 
tablishing that gift, under the explanations offered by the 
defendant, was for the consideration of the jury, and upon 
that point we express no opinion. Code, $3784. Knorr, 
adm’r, et al. vs. Raymond et al.,73 Ga., 749, is directly in 
point. 

5, The complainant, Anna M. Poullain, excepted to the 
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finding of the auditor sustaining the final discharge by the 
court of ordinary of the defendant as her guardian, among 
others, upon the ground that the discharge was procured 
by fraud practiced by the defendant both upon her and 
upon the ordinary; that the fraud consisted in the omis- 
sion from his accounts of divers sums of money which came 
into his hands, or which should have come into his hands 
from the various sources mentioned in the bill, namely, 
from the Fontenoy mills property, from the Floyd County 
plantation, etc., and contained only an inconsiderable item 
of money arising from the sale of the personal property 
belonging to her father’s estate, amounting to about $1,600, 
and turned over to her guardian by her father’s adminis- 
trator ; and even this item is seriously assailed by the evi- 
dence. _ This guardianship, as it appears, extended over a 
number of years, and during that long period, only three 
very informal and incomplete annual returns were made. 
These returns furnished no information of any disburse- 
ments made by her guardian on her account. When the 
final account was rendered by him and his discharge from 
the trust was obtained, she had but recently attained her 
majority and was, presumably at least, without such busi- 
ness capacity as would enable her to look into this matter 
with a view of protecting her interests; nor does it appear 
that she had the aid of counsel to guard her rights, or that 
these accounts were ever exhibited to her, or the matter 
explained by her guardian, or that she was present at the 
final accounting with the ordinary, or that she had other 
notice of it than that implied from the publication required 
by law; indeed, she sets up that she never saw the publi- 
cation, and that she had no actual notice of the defendant’s 
application to be discharged from this trust. In his final 
settlement the defendant accounted for the $1,600 by al- 
leging that it was invested, under the law, in four per cent. 
Confederate States bonds, which he professed accompanied 
the return. It appears upon examination, however, that 
no such bonds were filed with the return. Those actually 
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filed were Confederate States securities amounting to only 
about $1,300 and bearing 8 per cent. interest. These facts, 
of themselves, might have been invoked as affording evi- 
dence to show that this ordinary was remiss in his duty to 
this ward in failing to examine the accounts and vouchers 
of this guardian in order to ascertain whether he had fully 
discharged the duties of his trust and to verify the truth 
of the guardian’s petition for his discharge which made 

-that statement. This, as it seems to us, was incumbent 
upon him, whether objections to the guardian’s discharge 
were filed or not on behalf of the ward. Code, §1849, sub- 
secs. 1,2,3,4. The exception to the auditor’s report under 
consideration and the evidence adduced on the trial tended 
both to surcharge and falsify this account; it was surcharged 

_by alleging omissions therein, and falsified by denying the 
correctness of certain of the items rendered. The law upon 
the subject and the effects flowing therefrom are thus 
_tersely and plainly stated by our Code, §3135: “ One pal- 
pably fraudulent item casts suspicion upon the entire ac- 
count.” 

In Dowling vs. Feeley et al., 72 Ga., 566,in dealing with 
questions which involved this, we say that it is “ made 
the duty of the administrator by law to keep these accounts, 
to support them by proper vouchers, and to present them 
annually for examination and approval by the proper 
authority,” and we add, quoting and adopting what is said 

-in 2 Spence’s Eq. Jur., 921, “It is an imperative duty of 
an accounting party, whether an agent, a trustee, a receiver 
or an executor (for in this respect, as was remarked by the 
Lord Chancellor in Lord Hardwick vs. Vernon, they all 
. stand in the same situation) to keep his accounts in a regular 
manner, and to be always ready with his accounts; neglect 
of this duty is a ground for charging him with interest for 
balances in his hands and with cost. So a trustee and execu- 
tor is bound to render every necessary information that is 
required of him, and he who, undertaking to give informa- 
- tion, gives but half information, in the view of a court of 
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chancery, conceals; if he has not all the information nec- 
essary, he is bound to seek first, and if practicable, to ob- 
tain it.” That concealment per se amounts to actual fraud 
when, from any reason, one party has a right to expect 
full communication of the facts from another, is a well-set- 
tled principle, recognized by both the civil and moral law. 
Code, §2635, sub-sec, 2. 
We have just seen that it is the duty of the ordinary, in 
passing upon all these accounts, and especially upon the 
final account, with a view to granting the guardian a dis- 
charge, to ascertain, before doing so, that all the duties of 
the trust have been fully performed, and that this essential 
fact must be made to appear by a careful scrutiny and ex- 
amination by him of the various items thereof and the 
vouchers sustaining them. It is scarcely necessary to.ob- 
serve that the omission of what is claimed to be much the 
larger part of the estate and the incorrectness of other 
items, or the failure to furnish any vouchers whatever, 
would raise a presumption against the fairness of the trans- 
‘action; and that, where fraud is charged, this is a ques- 
tion for the jury, and that they have a right, in determin- 
ing whether it exists or not, to declare it, on account of 
its subtle nature, from slight circumstances ; or that even 
the most solemn judgment obtained by resorting to such 
means is open to attack and liable to be annulled and set 
aside upon a bill filed for the purpose.’ Code, §3178. We 
are of opinion that this issue was not so fairly and fully 
submitted to the jury in the charge given and that refused, 
as set forth in the 7th and 8th grounds of the motion, as it 
should have been, and that the instructions given upon 
_ the question confined the investigation of the jury to limits 
too narrow, and withdrew from their consideration circum- 
stances which might possibly have led to a different result. 
It is true, however, as insisted by counsel for defendant, 
that the errors complained of in this long charge are not 
: particularly specified, and that it is not erroneous in each 
and all its parts, and while we should not ordinarily have 
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felt bound, without this specification, to pass upon it, yet 
we have considered it only because the case will, on ac- 
count of other errors, have to be re-heard, and because, 
upon that hearing, let it result as it may, it is desirable to 
avoid error and to put an end to troublesome litigation, 
especially as it is between parties sustaining to each other 
such near relationship as do these complainants to the de- 
fendant, who is their grandfather. 

6. Neither the 12th nor 13th ground of the motion 
for a new trial points out any specific error in either of the 
charges therein complained of, and in the absence of the 
entire charge given upon the subject of allowing credit 
for funds of wards invested in Confederate securities, or 
as to the right of the guardian to encroach on the corpus 
of the estate for the education and support of his wards, 
without a previous order of the ordinary, we discover no 
error, at least none that was hurtful to the complainants. 
The charges state somewhat broadly, but, as we think, cor- 
rectly, general principles controlling the subject, and if 
more specific instructions applicable to the facts in evi- 
dence had been desired, they should have been asked ; in- 
deed, from the character of the exceptions taken, we can- 
not assume that such specific instructions were not given- 
These remarks are applicable to the charge in relation to 
the house and lot in Greensboro purchased by the guard- 
ian for his wards and their mother. The statute points 
out the mode of making returns of the money invested in 
Confederate securities, and its terms and requirements 
seem to us so clear and explicit as to exclude any doubt 
or difficu!ty as to the guardian’s duty in the matter. The 
circumstances which will protect a trustee, where he has 
encroached upon the corpus of the estate and will allow 
. him such expenditures where this has been done without 
the authority of the ordinary previously obtained, were 
carefully considered by us in Dowling vs. Feeley et al., 72 
Ga., 558, 563, 564, and we re-affirm the rule laid down in 
that case. 
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7. That the jury should have returned a separate find- 
ing as to each of the eighth and ninth exceptions taken by 
complainants to the auditor’s report, and that their verdict 
as to this was not in proper form, has been adjudged in 
this case when it was formerly before this court (72 Ga., 
412), and as to the present suit is res adjudicata ; but 
whether this omission was so material as to have justified 
the court, had there been no other error in the record, in 
setting aside the verdict, especially as no effort seems to 
have been made to have it reformed before it was received 
and recorded, we are not prepared to hold. 

The remaining grounds of the plaintiff’s motion are the 
general grounds that the verdict is contrary to law, etc., and 
contrary to certain specified charges of the court; and upon 
these it is not our purpose to pas3 in judgment; and as 
there is to be another trial of the case, we conceive that it 
would be improper to do so. 

8. The defendant demurred to the right of the com- 
plainant, Hallie B., who was still a minor, and for whom 
he was guardian, to maintain this suit by prochien ami, 
but the demurrer was overruled. He also objected on 
several grounds to the amendment offered and allowed to 
be made by complainants to the fourth exception to the 
auditor’s report, and these objections were overrulec. 
These decisions are made the subject of his cross-bill of 
exceptions. 

We think the demurrer setting up the disability of this 
infant complainant to maintain this suit by her next friend 
was properly overruled. Johnson, by her next friend, ete., 
vs. Janes, 41 Ga., 596, rules the precise point adversely to 
the demurrer. 

9. We do not think that the amendment to the excep- 
tion made a new and distinct couse of action; its purpose 
was to supply defects in the original exception and to 
specify errors and omissions in the guardian’s accounts and 
returns, which had been too generally alleged therein 
The averments contained in this amendment were <uffi- 
v 76-29 
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cient, as has been shown, to require the defendant to an- 
swer to the alieged fraud, by means of which it was charged 
his dismission from the trust was procured. They are 
made specific by reference to the allegations in complain- 
ants’ bill, and if those allegations are not sufficiently full 
and clear, they may be made so by an amendment to the 
bill. 

It does not appear that the order referring this case to 
the auditor prescribed any time in which exceptions to the 
auditor’s report were to be filed, and this being the case, 
the report was subject to exceptions for such time as the 
court might allow. Code, §4203 and c:iations. 

If the original action would not have been barred by 
the statute of limitations, an amendment which introduced 
no new and distinct cause of action would not have been 
barred. Hines vs. Rutherford,67 Ga ,606. The defend. 
ant can, therefore, take nothing by his cross-bill, and the 
decisions to which it excepts are affirmed. 

In order to bring this tedious litigation to a close, it 
would be well to submit to the jury trying it the special 
issues of fact out of which the contested questions arise, 
and make it incumbent upon the court to decree on their 
finding of these several issues, as provided by the act of 
27th February, 1876, Code, §4206,and the 7th rule of prac- 
tice in equity causes. The controversy relates mainly to 
these points: 

1st. As to the gift by the defendant of the Floyd County 
plantation to the father of the complainants. 

2nd. As ‘to the gift of the Fontenoy mills property, or 
the income thereof, by the defendant to his children 
and grandchildren. 

3d. As to the investment by the defendant in a house 
and lot in Greensboro for plaintiffs and their mother. 

4th. As to the procurement of administration on the 
estate of Junius Poullain by the defendant; what prop- 
erty went or should have gone into the hands of this ad- 
ministrator, together with its value; what action, if any, 
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the defendant took, as guardian of the complainants, to 
bring hira to account, and what he received, as well as 
what he should have received from him as such guardian. 
5th. What returns, if any, the defendant made as 
guardian to the ordinary, and when they were so made, and 
by what vouchers, if any,the returns of such items were 
supported—especially as to expenditures paid out for the: 
maintenance and education of his wards; what was, or 
should have been, the income from their estate, ete. 

6th. What was the age of Anna M. when defendant was. 
dismissed from the guardianship of her property; what 
notice she had of his application for such letters dismissory ; 
upon what sort of an accounting with the ordinary such. 
letters dismissory were obtained, and by what vouchers: 
the final account was accompanied, and whether or not 
there was evidence going to show that the ordinary, in 
granting this judgment of dismission, examined this final 
return, as well as all others, and the accompanying: 
vouchers. 

Questions carefully framed and submitted to the jury in: 
writing, and so classified, separated and numbered as 
would enable them to return a clear and intelligible 
answer to each, would, as it seems to us, result in as- 
certaining the facts that bear upon the questions above: 
suggested and enable the court to render a final decree. 
Had there been no reference to an auditor, and no report 
made by him to which exceptions were filed, this would 
obviously have been the proper course to take with this 
case, and we should not have hesitated to give it that di- 
rection. What authority, if any, the order referring the: 
case gave the auditor over other questions than the inves- 
tigation and taking the account, or whether his report,. 
when made, was accepted and approved by the court, we 
are unable to determine, as the record fails to give either: 
the order of reference or to show how the: report was dis: 
posed of when it was made to the court. Ifit shoulditurm 
out, however, that, by the terms of the order, the: power 
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of the auditor did not extend beyond the investigation and 
statement of the accounts, and that the report, when made, 
was not accepted and approved by order of the court, then 
we see noobjection to postponing its consideration until the 
facts essential to fixing the basis on which the account shall 
be taken are ascertained in the manner we have indicated 
rather than directed. When these facts are established, 
if in favor of complainants, then the report may be recom- 
mitted with a view of ascertaining the several amounts for 
which the decree should be rendered; or if all of them should 
be found in favor of defendant, then no further investigation 
into the matters need be had. In seying that this report 
states results without giving the evidence, even in outline, 
on which it is made, and that it is meagre and imperfect 
as to facts and issues essential to the determination of the 
points in controversy, we design to cast no reflection upon 
the auditor; under the law as it stood when it was made, 
it perhaps could not have been otherwise, but as the law 


now stands, these deficiencies are obviated, and cannot, if 
its plain directions are followed, again occur. Oode, 
§3097 (a) to (f). 

Judgment reversed. 


Beck vs. THe STATE OF GEORGIA. 


. Although a request to charge may have been, in the main, correct, 
yet where it was long, argumentative and in part incorrect, and 
the court gave the jury the law on the points involved therein as 
favorably as the accused was entitled to expect, a refusal of the 
request will not cause a new trial. 

(a.) If the ac:used, who was arraigned for the murder of his wife, 
was drunk, and in consequence thereof did not know her or com- 
prehend the nature of the act he committed, he would be responsi- 
ble therefor, and would be a person of sound memory and discre- 
tion within the meaning of the law. If the drunkenness produced 
a temporary frenzy, madness or unsoundness of mind in the ac- 
cused, he would not be excused or held irresponsible for the act 
done by him while laboring under such temporary insanity, mad- 
ness or unsoundness of mind thus produced, it being his own vol- 
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untary act. Butif the mania, insanity or unsoundness of mind, 
though produced by drunkenness, be permanent and fixed, so as 
to destroy all knowledge of right and wrong, then the person thus 
laboring under these infirmities would not be responsible. 

2. Where a request to charge was fully covered by the general charge 
given, it was not necessary for the court to charge such request. 

8. Where the defendant shot two persons at the same time, upon his 
trial for the murder of one of th em, it was not admissible to show 
that the other stated to a third person a short time after the shooi- 
ing that the defendant did the killing, ‘‘ but would not have done 
it if he had been in his right mind.’’ Such a statement was im- 
material and was not a statement of fact constituting a part of the | 
res geste, but was a mere expression of opinion. 

4, There was no error in refusing to admit testimony that, prior to the 
homicide, when the defendant purchased a bottle of whiskey, he 
said he was going to quit, and that was the last drop he ever ex- 
pected to drink. Such testimony was immaterial. 

Where the court, in opening his charge to the jury, stated that 
momentous issues were involved in the case; on the one side, the 
good order, peace and security of society, and on the other the 
life and liberty of the defendant, and then proceeded to state the 
precise issues involved in the case, which he did tully and fairly, 
and cautioned the jury not to let prejudice, passion or excitement 
deprive the prisoner of any right to which he was entitled, the 
opening statement did no harm, and will not require a new trial. 
The court correctly instructed the jury that ma!ice was the delib- 
erate intent unlawfully to take human life, whether it sprang from 
hatred, ill-will or revenge, ambition or avarice, or @ mere frenzy 
of drunkenness. 

There was no error in charging that the law presumes every person 
to be of sound mind, and the burden is upon the defendant to 
satisfy the jury, by evidence, to a reasonable certainty, that he 
was not of sound mind at the time of the commission of the act. 
The eleventh ground of the motion for pew trial contains certain 
remarks i. respect to tne human mind which might well have been 
dispensed with, but they were in no manner calculated to hurt or 
injure the accused. 

There was no error in telling the jury to take the case without any 
preferences on their part, without any desire to convict an inno- 
cent man or to acquit a guilty one, but with the sole purpose of 
vindicating the law and finding the truth of the case. 

10. The charge, as a whole, was a full and fair presentation of the 
law bearing upon tie issues in thecase. The case of the accused 
was fairly tried, and the law was as favorably expounded in his be- 
half as he had any right to demand. 

11. The facts in this case show that the defendant murdered his wife 
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without any cause or provocation, while in a state of drunkenness 
produced and brought on voluntarily, without excuse or palliation ; 
and the verdict of imprisonment for life is more merciful than he 
had a right to expect. 


April 20, 1886. 


Criminal Law. Insanity. Drunkenness. Evidence. 
Res Gestz. Charge of Court. Malice. Before Judge 
Estes. Rabun Superior Court. September Term, 1885. 


Eugene W. Beck was indicted for the murder of his 
wife, Ella Beck. He pleaded not guilty. On the trial, 
the evidence for the state was in, brief, as follows: 

On October 28, 1884, Beck went to the jail, and while 
there, talked to the town marshal about some hogs be- 
longing to one Wall that kept getting into his lot. He 
stated also that the dogs kept getting into h's kitchen, 
and asked the marshal to lend him his pistol, saying 
that he wanted to shoot some of the dogs. The mar- 
shal said he did not want to lend his pistol, that 
he might need it. Beck stated that the marshal could 
lend it to him for that night, and this was done. The 
marshal testified that, about a week or ten days (or per- 
haps two or three weeks or a month) before the shooting, 
there had been dogs around Beck’s place; that Beck bor- 
rowed his pistol to shoot them; that the marshal heard a 
shot in the yard, and Beck said he had shot a dog; and 
that he returned the pistol the next day ; that when Beck 
borrowed the pistol the last time, the marshal thought 
him sober; that. he had been drinking “ right smart ” for 
a month or so—kept pretty tight all the time—that is, 
drinking every day; that he did not see Beck drink, but 
knew he was drinking; that there never was anything par- 
ticularly wrong about him that the witness could see, and 
he did not know anything to the contrary of Beck’s transact- 
ing his business as any other business man would; that he 
talked pretty sensibly about the Wall difficulty, his con- 
versation being connected, as witness thought; that when 





MARCH TERM, 1886. 455 
Beck va. The State of Georgia. 


he talked about dogs, his conversation was connected and 
seusible; that the witness saw nothing irrational about 
him and thought him perfectly sane; that he was getting 
considerably sobered up and all right, and the witness would 
not have loaned him the pistol if he had not thought so; 
and that the impression on the witness’s mind when Beck 
was talking about the Wall difficulty was that he believed 
the witness had some charge against him, but such was 
not the case, witness being after other parties concerned 
init. That night, Beck sat in his wife’s room and talked 
to her for some two hours about his mother’s having shot 
at a lady; nothing else was talked of. Miss Bailey, the 
sister of Mrs. Beck, was then in the parlor talking toa young 
man. Beck’s wife told him to go to bed. He said no, 
that he was going to the jail to see the marshal. He then 
sat down, pulled off his boots, lay on the bed “ and went 
to sleep, or pretended to be asleep; he was snoring; his 
coat was off,” (as stated by a servant in the house who 
was a witness). Shortly after he retired, he waked up and 
said, “I wish you would not do so much talking,” and then 
went to sleep again, “or looked like he was asleep.” Mrs. 
Beck made no reply, but worked on for a while; then un- 
dressed, said her prayers and went to bed. In about ten 
or fifteen minutes after Mrs. Beck retired, Miss Bailey 
came in. She went to bed with her sister, the defendant 
being on her bed. She said, “ Brother Gene (the defend- 
ant) is not asleep; he is looking at me.” About fifteen 
or twenty minutes afterwards, Beck got up, put on his 
coat and boots, walked to the lamp, which was near the 
bed where the two women were, and turned it down. Mrs. 
Beck said, “Please, Eugene, turn up the lamp.” He 
turned the lamp so hign, “it looked like the house was 
afire;” then jumped on the bed, held his wife down, and 
shot her through the head, killing her. He then turned 
to shoot the servant, who had lain down, but had not gone 
to sleep, and who ran out of the door, but the pistol 
snapped. He then held the cover with his left hand ; and 
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with his right shot Miss Bailey, her head being under the 
cover, the kall entering her back and coming out at her 
breast, causing death. He then ran out of the door, 
jumped off the piazza, and went to the jail. He ran into 
the room where the marshal was and said, “ Captain, they 
have run in on me, and I have shot two of them.” The 
marshal told Beck to give him the pistol, which the latter 
did. He said, “ Don’t let them hurt me.” Hearing con- 
tinued screaming, the marshal went out and learned that 
Beck had killed his wife and sister-in-law. Returning, he 
said to Beck, “ Gene, you have killed your wife and sister- 
in-law.” Beck replied, “ Well, I have killed the best 
friend I have got.” In about fifteen minutes, the sheriff 
came and locked him up. He did not resist. He hada 
little half-pint bottle about half full of whiskey. The ser- 
vant testified that the defendant talked sensibly the night 
of the shooting; that she never heard any fuss between 
the husband and wife; that the latter taught school all 
summer, and he worked on the turnpike a part of the time; 
that she was a good woman and “ easy to get along with;” 
that about a month before the shooting, she told her hus- 
band that if he did not quit drinking, she was going home 
to stay with her father until he did quit, to which he made 
no reply; that Mrs. Beck and her sister had not packed . 
their trunks preparatory to leaving; “there wasn’t a thing 
packed until that night that they was both iying there 
corpses.” 

The servant stated also that, at the time of the homi- 
cide, “ he put on all his clothes, ready to run out, before he 
done anything at all.” Another witness, a doctor, testified 
that, about ten days or two weeks before the shooting, 
Beck told him about some dogs that had been botnering 
him, having got into his kitchen; that the witness let him 
have some strychnine for the purpose of poisoning them; 
that after the homicide, he was present on the night of 
October 30, at a conversation between Dr. Bailey and 
Beck. The former asked the latter what was his motive 
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for killing his wife, and he replied that he did not know; 
that he had the tremens. 

The state closed, and the defendant introduced testi- 

mony, in brief, as follows : 

Beck's father and mother were married in 1843, and he 
was born in 1850. She was a * high-strung” woman and 
did some unusual acts. On one occasion, a man was cut- 
ting down a tree, which she claimed belonged to her hus- 
band; she went in between him and the tree and told 
him not to strike another blow; her husband was notified 
and carried her to the house; this was in 1845. At 
another time the same man, who was cutting the tree, 
went to their house, and was playing cards in her room 
until late in the night, with her husband and another 
who claimed the land where the tree stood. She want- 
ed her husband to go to bed, and threatened to burn the 
house if he did not do so. At another time, she shot at 
another woman who was with herhusband. Beck’s father 
was a drinking man, and had been “ bad after women,” 
but the witnesses did not know that his wife was jealous. 
On still another occasion, when Beck was from seven 
to nine years old, his mother and he were seen by the 
driver of a wagon on the highway, about twelve miles from 
Clayton, goingin the direction of Clarkesville. She asked 
to be allowed to ride, which was granted, but her husband 
came up and took them back towards Clayton. The wo- 
man who was shot at and the owner of the tree testified 
that they believed Mrs. Beck to be crazy. A witness tes- 
tified that a cousin of the defendant had been adjudged 
insane and sent totheasylum. Another first cousin of the 
defendant would get on sprees, and after them would act 
strangely; on one occasion, after he had been drinking, 
he stuck a knife in his throat, and bystanders had to hold 
him to take it out. A witness for the defendant (Turpin) 
testified that he had known Beck for a long time; on the 
afternoon of the day of the killing, about two o’clock, he 
thought the defendant’s conduct strange; his eye was 
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bright and seemed to sparkle, and he was nervous, appear- 
ing to be unable to control the motion of his head and 
hands; his conversation was not connected, and “it seemed 
like his mind was wandering;” from these appearances, 
the witness did not think his mind was all right during 
their conversation. 

Another witness for the defendant (D. S. Duncan) tes- 
tified that he had known the defendant a long time; that 
he had been drinking heavily for thirty-five or forty days ° 
before the homicide, but was not “keeping it up” that 
day; that he bought a quart of whiskey and went to play 
cards with the witness (who said he wanted to keep the 
defendant from getting more whiskey ); that the defendant 
put his bottle in his pocket, and the witness did not know 
what became of it, except that the witness took two drinks 
of it, and they went up to the game of cards with a little 
half pint bottle full; that the defendant was more sober 
than the witness had seen him for a long time, but. was 
nervous, and his eye seemed a little bright, looking differ- 
ently from what it usually did when drunk ; that generally 
he was a good euchre player, but that day he agreed to 
everything the witness said, could not keep count, and lost 
every game. 

Dave Duncan, another witness for the defendant, and 
father of the preceding witness, testified that he had long 
known the defendant; that the latter had been drinking 
heavily for several weeks; that after the game of cards, 
the defendant stopped and they chatted for several minutes 
about their former sprees and about girls; that the de- 
fendant said he saw “ buggers” night and day, and looked 
wild. 

J. L. Ledbetter (a witness for the defendant) testified 
that when the defendant came to the jail, he asked to be 
killed with an ax; that he made no attempt to get away; 
that he asked to be locked up; an1 that, when the marshal 
stated that he had shot his wife and sister-in-law, he 
said: “I reckon it is not possible I have shot my wife; 
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if I have, I have shot the best friend I ever had in my 
life ;” and that he then turned over on the bed and cried a 
little. 

M. C. Wilcox, for the defendant, testified, in brief, as fol- 
lows: In March, 1882, the defendant came to the hotel kept 
by the witness, and took a room; he seemed to have been 
drinking very hard; be wanted liquor and could not get it. 
About eleven o’clock at night, the witness found him pacing 
the halls, and on being asked what was the matter, he said: 
“They are after me! They are after me!” The witness 
found that he had deposited his money in three places. 
The witness gathered up the money, conducted the defend- 
ant to his room and tried to quiet him. About two o'clock 
in the morning, he roused the witness and the clerk by 
his repeated walking up and down the hall. The wit- 
ness found that he had again deposited h's money, 
and upon seeking to quiet him, the defendant said: 
“Tt is blood money.” He was again conducted to his 
room, and the money was put into two packages and put 
in the safe. The next morning, when he was about to leave 
on the train, and the money was offered to him, he took 
one package, but refused the other. About a week after- 
wards, he wrote for the balance. 

Dr. H. V. M. Miller was sworn for the defendant as an 
expert. He testified that he had had a great deal of ex- 
perience in connection with diseases of the mind; that 
mania a potu or delirrum tremens was a disease resulting 
from drinking ardent spirits; that the person suffering 
from such an attack would form imaginary conceptions of 
objects which had no existence, or, if they existed at all, 
the imagination would so change them as that the idea on 
the mind would not accord with the reality. . After dis- 
cussing the subject generally, and speaking of Jack of mo- 
tive as tending to indicate insanity, and the influence of 
heredity making a person more liabie to be affected by ar- 
dent spirits, he was asked the following questicn; 
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“ Now, in your judgment, as an expert witness, assuming that a 
man had lived for several years in a condition of apparent and, so far 
as is known, perfect affection with his wife and her family ; suppds- 
ing that there was no cause for estrangement between them ; suppos- 
ing that some two weeks or a month before the occurrence of the fact 
that I am about to relate to you, he had commenced a protracted 
spree of violent drinking, perhaps lasting thirty-five or forty days, 
and had drunk excessively for that length of time; that, at the ex- 
piration of that time, that thirty-five or forty days, he had ceased the 
excessive use of spirituous liquors; that during some week or ten 
days before, he had gone to a physician and had purchased some 
strychnine for the purpose of killing dogs that were infesting his 
place, his yard, that had been troubling him, had entered his kitchen 
and broken some utensils therein contained; that on the afternoon or 
evening, about sundown, of the day when the act was committed, he 
had gone to a friend, had borrowed a pistol for the purpose of killing 
the hogs or dogs that had been infesting his place, that had got into 
his kitchen and had broken something; that he had taken that pistol, 
carried it up to his house and placed it in the room where he slept, 
where his wife slept and his wife’s sister ; that he had lain down upon 
his bed and slept for an hour, after a conversation in the most friend- 
ly manner with his wife for some two hours; that he had lain down 
and slept for an hour, and then woke and complained of being roused 
by the conversation, and had dropped off to sleep again and slept for 
half an hour, with his clothes on, except his coat, his pants and his 
boots; that at the expiration of the second sleep of half an hour’s 
duration, he again awoke, put on his hat and boots, walked to 
the lamp and turned it down, and then suddenly turns it up so high 
that there is danger of burning the whole house ; that he then springs 
upon his wife’s bed, seizes the pistol and blows her brains out, and 
immediately turns around, raises the cover and shoots his sister, 
snaps the pistol at the servant, who isin the room, runs out into the 
porch, springs off the piazza and runs to the jail, delivers the pistol, 
which he had borrowed from the town marshal, saying, ‘They have 
run in on me, and I have got two of them,’ begging the town mar- 
shal to protect him; that in the afternoon of that day, he had ap- 
peared to his friends to be sober; that he had begged to be knocked 
in the head with an ax after this transaction, and when they refused 
to do that, he asked to be locked up :—now, doctor, under this con- 
dition of facts, which I have stated, what, in your judgment, as an 
expert, would you say was the condition of that man’s mind -at the 
time ofthe homicide ?”’ . 

Answer: ‘‘ Taking that to be a true exposition of the facts, I should 
say that the man was unquestionably insane.’’ 


Dr. J. P. Phillips concurred with Dr. Miller in his testi- 
mony. 
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The defendant’s statement was as follows: 


‘Well, as everybody knows, I have been a drinking man all my 
life; and preceding the terribie tragedy on my wife and sister-in-law, 
Thad been drinking heavily for thirty or forty days. I had been 
trying to sober off for severai days preceding that, and had been ta- 
pering off and doing my best, and tie day of the tragedy I had drunk 
very little liquor. I was playing cards with Duncan, and became 
nervous, and imagined that I couid see things coming upon me. I 
don’t remember of shooting my wife or her sister, nor do I remember 
anything about its being told me until next morning when I was in 
jail; I didn’t realize anything about it until after my commitment 
trial herein court. My wife and I lived together friendly; she was 
kind to me through my drinking sprees until I got sober, and then 
asked me to quit it, and I always thought I would. I loved her as 
good as I did my own mother, and she loved me. That is about the 
only statement that I wish to make, sir.’’ 


The defendant closed, and the state, in rebuttal, intro- 
duced testimony, in brief, as follows: The defendant had 
been conducting business during the summer up to October, 
and had settlementsin that month. He appeared rational 


and kept the accounts and made the settlements satisfac- 
torily. About twelve o’clock on the day of the homicide, 
he made a settlement of an account involving several 
small items. He called them over twice, naming them 
correctly. That afternoon, he was on the croquet ground, 
where his wife and sister, with others, were playing. He 
appeared to be drunk, or at least drinking, but did not 
appear otherwise different from his usual manner. He 
was considered a dangerous man when drinking. On the 
day after the homicide, an attorney went to the jail to get 
him to make a transfer of some property as part: of a set- 
tlement. He testified that the defendant talked as ration- 
ally as any man about his business; that he had been en- 
gaged in connection with this settlement a week cr ten 
days before that time; and that the defendant was then 
drinking considerably, but talked sensibly, though in the 
scattering manner of a person drinking. A physician, who 
stated that he had made some study of insanity, but had 
no actual experience, testified that the best authority 
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placed the duration of delirium tremens at from three to 
five days; also, that when the defendant obtained the 
strychnine ten days or two weeks before the killing, he 
seemed sober and his mind clear. He talked sensibly 
when being removed to jail at Gainesville a few days after 
the homicide. Two witnesses testified that, during the 
month of October, they had heard the defendant talking 
loudly and had seen his wife crying. 

A. J. Julian testified for the state, in brief, as follows: 
Beck’s wife and the witness’s wife were sisters. The wit- 
ness, a brother of Mrs. Beck, and another went to the jail 
forty-three to forty-six hours after the shooting. In an- 
swer to questions, the defendant stated that, on the fatal 
night, he lay down; afterwards got up and put on ‘his 
pants and coat; that no one else was up; that he remem- 
bered dressing; that he started out of the door and some 
one told him to turn up the lamp; that he heard a noise 
and began shooting; that he did not remember whether he 
was shooting at hogs or dogs or burglars ; thatsome burglars 
had broken into his dining-room, and he might have been 
shooting at them; that he remembered shooting twice; 
that he then went to the jail and gave himself up; that it 
was not long before they came in and told him he had killed 
his wife and sister-in-law, and he responded, “ If I have, 
I have killed the best friend I had.” The witness said 
that the defendant had made a wound in the hearts of the 
family that never would be healed, to which the defendant 
replied that he knew he had; that he had committed a 
crime for which he would have to be hung; that he ex- 
pected to plead guilty when the jury were empanelled; 
and that he wanted to be hung to make an example for 
the young men of Rabun County of the evils of whiskey- 
drinking. The witness was not talking to Beck for the 
purpose of obtaining evidence, but to see how he felt. 
Witness is responsible for the fees of the prosecuting at- 
torneys. 


The jury found the defendant guilty, and recommended 
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his imprisonment for life. He moved for a new trial on 
the following grounds: . mate 

(1), (2.) The verdict is contrary to law and evidence. 

(3.) The court erred in refusing a request to charge as 
follows: “One of the essential elements of murder in this 
state is that the homicide must be committed by a person of 
sound memory and discretion ; now, while every person is 
presumed to be sane, still when the defence relied upon 
is insanity, and evidence is before you on the question of 
sanity, it is your duty to weigh the testimony upon that 
point just the same as any other necessary ingredient of 
the crime; and if, after a survey of all the testimony in 
the case, you have a reasonable doubt as to his sanity at 
the time of the commission of the act, you cannot find 
him guilty, and he is entitled to an acquittal at your 
hands.” 

(4.) The court refused to charge as follows: “If you 
are satisfied from the evidence that the defendant design- 
edly shot Ella Beck with a pistol, in such a manner as did 
cause death, no provocation whatsoever being given at the 
time, then, in point of law, the killing was of malice afore- 
thought, unless you should also find that the defendant, 
when he did the act, was so far from sane as to be incapa- 
ble in law of entertaining malice; for the rules of law con- 
cerning malice are all based upon the assumption that 
the person who struck the blow was at the time in such 
state of mind as to be responsible criminally for his act. 
If he was then so insane that the law holds him irrespon- 
sible, it deems him unable to entertain legal malice ; and 
therefore no malice is, in that case, to be inferred from 
his act, however atrocious it might have been. One main 
inquiry, therefore, is, was the defendant, when he fired 
the shot, so far insane as to be held by the law irresponsi- 
ble for the homicide of Mrs. Ella Beck? The Jaw supplies 
a test by which the jury is to ascertain whether the ac- 
cused be so far insane as to be irresponsible; that test is, 
the capacity to distinguish right from wrong as to the par- 
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ticulars with which the defendant is charged. If he un- 
derstands the nature of his act; if he knows his act is 
criminal, and that if he does it he will do wrong and de- 
serve punishment, then, in the judgment of the law, he 
has a criminal intent, and is not so far insane as to be ex- 
empt from responsibility. On the other hand, if he is in 
such delusion as not to understand the nature of his act, 
or if he has not sufficient sense and reason and judgment 
to know that he is doing wrong, or not sufficient mind to 
discover that his acts are criminal and deserve punish- 
ment, then he is not responsible. This is the test which 
the law prescribes, and these are the inquiries which you 
are to make on this part of the case; did the defendant 
understand the nature of his act when he shot Mrs. Ella 
Beck; or, to apply them more nearly to this case: did 
the defendant know that he was killing Mrs. Ella Beck; 
that so to do was criminal and deserved punishment? If 
so, he had the criminal intent necessary to convict him of 
murder; if not, he was not a person of sound memory and 
discretion at the time of the commission of the act and it 
would become your duty to acquit him.” 

(5.) Because the court refused to charge as follows: 
“Tt is asserted by the defendant that, at the time he struck 
the blow, he was suffering under a disease known as de- 
lirium tremens. He has introduced evidence tending to 
prove his intemperate drinking of ardent spirits for some- 
time previous to the time in question, and also certain 
effects of intemperance. Physicians, who are claimed to 
be experts from observation of this disease, and from the 
study of its character and symptoms, have heen examined. 
It is not the province of experts to draw inferences of fact 
from the evidence, but simply to declare their opinion 
upon a known or hypothetical state of facts ; and, therefore, 
counsel have put to the witnesses such a state of facts as 
they deem warranted by the evidence, and have taken 
their opinions thereon. If youconsider such state of facts 
proved, then the opinions thereon are admissible evi- 
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-dence to be weighed by you. Otherwise, these opinions 
-are not applicable to the case. And here I may remark, 
_gentlemen, that generally witnesses are competent only 
.to state facts; yet this rule does not exclude the opinion 
-of those whose profession or studies or occupation are 
supposed to have rendered them peculiarly skillful con- 
cerning questions which arise in a trial, or which belong 
.to some particular calling or profession. We have the 
_opinions of physicians in this case for the same reason that 
we resort to them in our own cases out of court, because 
they are believed to be better able to form a correct opin- 
ion upon a subject, within the scope of their studies and 
. practice than men in general, and, therefore, better than 
.the jurors composing your panel.” 

(6.) Because the court refused to allow the defendant 
_to prove by Hon. J. I. Langston that, when the pistol-shot 
was fired, he ran immediately into the house and room as 
fast as he could, having only about 300 feet to run, and 
found Ella Beck lying dead on the bed, and Addie Bailey 
lying on the edge of it, in, as he supposed, a dying condi- 
tion; that he asked her who shot Ella and herself, to which 
she replied, ‘‘ Brother Eugene; but he never would have 
done it if he had been in his right mind.” 

. (7.) Because the court refused to allow the defendant 
to prove by Jeff. Duncan that, on Monday, when the de- 

fendant bought the pint of whiskey, he said he was going 

to quit, and “that was the last drop he ever expected to 

drink ;’—it being the theory of the defendant that he was 

then getting off of a prolonged spree, and intended to use’ 
the whiskey totaper off on, and it wing a declaration ac- 

companying an act, 

(8.) Because the court erred in charging the jury as fol- 
lows: “ The defendant, Eugene W. Beck, is on trial before 
you, charged with the offense of murder. No more mo- 
Mentous issues can be presented than are involved in 
this case. On the one hand is the life or liberty of the 
defendant, on the other the peace, the safety, the protection 

v 76-30 
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and the welfare of society.” [The court then proceeded to 
state the precise issues involved in the case.]|—The objec- 
tion was that no such issue or issues were presented in the 
case. As stated, if the defendant was not hung or impris- 
oned for life, “ the peace, the safety, the protection and the 
welfare of society ” were endangered. Therefore, as pre- 
sented to the jury at the very opening of the charge, the 
case was one in which, in the opinion of the court, sol- 
emnly and emphatically asserted, “ the peace, the safety, 
the protection and the welfare of society” required the 
conviction of the defendant. 

(9.) Because the court charged the jury as follows: 
“ You perceive that malice is a necessary ingredient in - 
the crime of murder. Malice in law has a different mean- 
ing from what it has in the popular idea. The popular 
idea of malice, in its sense of revenge, hatred and ill-will, 
has nothing to do with the case. We will endeavor to ex- 
plain or illustrate to you the difference between the pop- 
ular idea of malice, and that legal malice which forms a 
necessary part of the legal crime of murder. The mother 
who destroys her infant to conceal her own shame has legal 
malice, though in point of fact she may feel no hatred to 
any human being in the world, nor any indifference to 
human life in general, and may actually have the yearn- 
ings of a mother’s love towards her innocent victim; and 
yet her crime is called murder. Here is no malice in the 
popular sense, and yet the law says there is malice, and 
that the killing is murder. The legal idea of malice in 
’ the crime of murder is simply an intent to kill a human 
being in a case where the law would neither justify, nor in 
any degree excuse, the intention; whether this intent 
springs from hatred or a sense of shame, or a mere frenzy 
of drunkenness, it is malice, it is the mental constituent 
of murder, unless there is something to justify the intent, 
or in some degree to excuse it.”—It is objected that the 
illustrations used by the court were not proper to the case, 
and were calculated to impress the jury with the belief 
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that, in the opinion of the court, a verdict of guilty should 
be rendered in this case. It is further insisted that the 
reference to “a mere frenzy of drunkenness,” as being the 
origin of the intent to kill, was calculated to destroy the 
effect of the defence made by the defendant. There is no 
such condition as the “frenzy of drunkenness,” unless it 
be that mental state known to the law as delirium tremens, 
which is insanity, and which excuses from crime. 

(10.) Because the court charged as follows: “The law 
presumes every person to be of sound mind, and the bur- 
den is upon the defendant to satisfy the jury by evidence 
to a reasonable certainty that he was not of sound mind 
- at the time of the commission of the act. Our penal Code 
declares that ‘A person shall be considered of sound mind 
who is not an idiot, a’ lunatic, or affected by insanity,’ and 
who has arrived at the age of fourteen years, or before 
that age, if such person know the distinction between good 
and evil.”—It, is insisted that it was the duty of the court 
here to define the character of mental unsoundness, which 
excuses a person from responsibility, upon the criminal 
side of the court, for his acts. The quotation from the 
penal Code indicates a condition of the mind which is 
permanent, and has no reference, as would be ordinarily 
understood by a jury, to that unsound mental condition 
which may temporarily arise from bodily disease or other 
infirmity. 

(11.) Because the court charged as follows: “By the 
definition of murder, the person killing must be a person 
of sound memory and discretion. Sound memory and 
discretion are merely relative terms. They do not mean 
that the person killing shall be a person of absolutely 
sound mind. If this were required, perhaps no one would 
ever be guilty of murder. It is often questioned, even by 
high authority and by very learned men, whether any hu- 
man being has a perfectly sound mind ornot. Nokuman 
learning has ever been, or ever will be, able to look into 
the human mind and know its purposes and intents. 
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‘This knowledge of human thought, intent, purpose, judg. 
‘ment and reason is possessed alone by the Creator.” 

(12.) Because the court charged as follows: “Now, 
gentlemen of the jury, the case is before you. Take it, 
and without any preferences on your part as to what the 
finding should be, without any desire to convict an inno- 
cent man, without any desire to acquit a guilty man, but 
with the sole purpose of vindicating the law, and finding 
the truth of this case, go to your jury-room, consider the 
case, and as you shall believe from the evidence, so find.” 

(13.) Because the entire charge was so framed as to ex- 
clude from the consideration of the jury the defence made 
by the defendant, and to impress upon their minds, with 
all the ability of the learned judge, that the vindication of 
the law, as well as the peace, good’ order and safety of 
society, required the conviction of the defendant. It er- 
roneously failed to explain to the jury the effect of the 
defence of insanity from delirium tremens, and to instruct 
them in clear and explicit language that if the defendant, 
at the time of the homicide, did not know the distinction 
between right and wrong as the result of a disease known 
as delirium tremens or mania a potu, he should be ac- 
quitted. 

- The motion was overruled, and the defendant excepted. 


Henry Jackson; E. K. Lumpxry; Poprz Barrow, for 
plaintiff in error, cited, on insanity: Whart. & Stillé, Med. 
Jur., §§202, 203, 107-9; Ray Med. Jur., §§545-6 ; 2 Taylor 
Med. Jur., 490, 599; 10 Tex., 700; Lawson Insanity, 845, 
54; 1 Ourt.,1; Harris vs. Central R. R. (present term). 
On exclusion of statement of Miss Bailey: Code, §§3773, 
8771; Roscoe Cr. Ev., 24; 1 Gr. Ev., §§108, 440-1, 101, 102; 
‘1 Wall., 637; 8 Zd., 397; 55 Pa., 402; 1 Ga., 230; 5 Jd., 
85; 11 Jd., 622; 43 Zd.,197; 64 Jd., 416, 53; 65 Jd., 99; 
67 Id., 464; 55 Id.,701; 69 Id., 72; 72 Id. 217; 71 Id., 
152; 4 Bing.,.N. C., 489; 1 Phil. Ev., 189. 
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C.iFFoRD ANDERSON, attorney general, by J. H. Lumpkin; 
W. S. Erwin, solicitor general, by Frank L. Hararson; 
Cxaup Estes; C. D. Putuirs; H. L. Parrersoy, for the state, 
cited, on insanity : 75 Ga.,614; 56 Zd.,463 ; Hale’s P.C., ch. 
4, p. 832; Whart. Cr. L., §§48, 49; 10 Ga., 47; Code, 
§§4294, 3749; 31 Ga., 424, 456, 460-1; 42 J/d., 10; 47 
Td., 553; 58 Id., 296; 7 ld.,12; 45 Id., 56, 57, 68, 74; 57 
Id.,190; 3 Zd.,310; 59 Zd., 154; 29 Zd., 606; 45 Jd., 225; 
5 Mason (U.S.), 28; Russ. Cr., 24. On declaration of Miss 
Bailey : Code, §8781; Whart. Hom., §746 ; 38 Ga., 50, 70; 
53 Jd., 272; 22 Id. 47°; 30 Jd. 400,411. On statement 
of defendant: 71 Ga., 128; 72 Jd., 164; 45 Jd., 225. On 
charge of court, 7 Ga., 189; Whart. Cr. Ev., §§335, 340 ; 
18 Cent. L. J.. 402; 18 N. C., 610; 71 Mo., 173; 61 Cal., 
246; 33 Grat., 807; 10 O. St., 598; 16 Vroom (45 N. J.), 
203; Russ. Cr., 19; 1 Strob. (S. C.), 479; 7 Gray, 583; 
6 Jones (N. C.), 366; 82 Jd., 63; 20 Cal., 518; 34 Mo., 
53; 2 Gr. Ev., 373. 


BLaNDFORD, Justice. 


The plaintiff in error was indicted, tried and found guilty 
of the murder of his wife, Ella Beck, in the superior court 
of Rabun county. He made a motion for new trial on 
many grounds, which being denied by the court, he ex- 
cepted to such refusal, and assigns as error the several 
grounds taken in his motion for new trial. 

The first two grounds in the motion will be considered 
last. 

The third ground was abandoned by the counsei for 
plaintiff, as the same was ruled adversely to them in Dan- 
forth’s case, decided at the last term of this court, 75 Ga., 
614. 

1. The fourth ground contains a long request to the court 
to charge the jury, which is argumentative, and in the main 
correct ; but, from an examination of the charge which the 
court did give the jury on the points involved in the request, 
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it will be seen that he gave law a3 favorably to accused as 
he was entitled to. The latter part of this request should 
not have been given by the court, under the facts of this 
case, without qualification, and this constitutes the cream 
of the request, which is, “ Did he know that he was killing 
his wife; if not, he was not a person of sound memory and 
discretion, and it would become the duty of the jury to 
acquit him.” If the accused was drunk, and in conse- 
quence of that drunkenness, he did not know his wife, or 
comprehend the nature of the act he committed, he would 
be responsible for the act and be a person of sound mem- 
ory and discretion within the meaning of the law. If the 
drunkenness produced a temporary frenzy, madness or un- 
soundness of mind in the accused, he will not be excused 
or held irresponsible for the act done by him while labor- 
ing under such temporary insanity, madness or unsound- 
ness of mind thus produced, because it is his own volun- 
tary act; he put himself in that condition, and must abide 
all its consequences. 

But if the mania, insanity or unsoundness of mind, 
though produced by drunkenness, be permanent and fixed, 
so as to destroy all knowledge of right and wrong, then 
the person thus laboring under these infirmities would not 
be responsible. The insanity must be fixed and permanent, 
and such we understand to be the ruling of this court in 
Choice vs. The State, 31 G1., 424. Undoubtedly this was 
the common law. 1 Hale’s P. C., 32. It is there stated 
that “although the simplex frenzy occasioned immedi- 
ately by drunkenness excuse not in criminals, yet if by 
one or more such practices an habitual or fixed frenzy be 
caused, though this madness be contracted by the vice 
and will of the party, this habitual and fixed frenzy thereby 
caused puts the man in the same condition in relation to 
crimes as if the same were contracted involuntarily at 
first.” 4 Coke, §125(a). 

Blackstone, in the 4th book of his commentaries, page 
26, says, “ As to artificial, voluntarily contracted madness 
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by drunkenness or intoxication, which, depriving men of 
their reason, puts them in a temporary frenzy, our law looks 
upon this as an aggravation of the offense, rather than as 
an excuse for any criminal misbehavior.” . 

We think that these principles, laid down by these sages 
of the law, are as true and correct now as they were when 
uttered, and are as applicable to the present condition of 
society. 

Qur law declares that “drunkenness shall not be an 
excuse for any crime or misdemeanor.” Code, §4301. 

2. As to the fifth assignment of error, what has been 
said in reference to the fourth ground applies equally to 
this. We think that the request contained in this ground 
was fully covered by the court in his general charge to the 
jury, and when this is so, the court need not give a request in 
charge, however proper the same may be, or free from 
infirmities. 

3. The sixth ground complains that the court erred in - 
refusing to allow the accused to prove that Miss Bailey . 
said shortly after the homicide, that Eugene Beck killed 
her sister (Beck’s wife), but he would not have done it if 
he had been in his right mind. 

We think the court did right to exclude this evidence: 
first, because it was immaterial ; second. because the opin- 
ion of the witness as to the condition of the mind of the 
accused was not a statement of a fact connected with the 
transaction so as to form a part of the res geste. If she 
had been upon the stand as a witness, she could not have 
given her opinion without stating the facts upon which it 
was based.* 

4, The seventh ground complains that the court refused 
to allow accused to prove by Jeff. Duncan that, on Mon- 
day before the homicide, when accuse bought a pint of 
whiskey, he said he “ was going to quit; that was the last 
drop he ever expected to drink.” This testimony was 
wholly immaterial ; it threw no light upon the transaction. 


*See Currvs. State, (present term.) 
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He bought the whiskey to drink, and whether that was the 
last, and he intended to stop, in nowise tended to show 
his guilt or innocence, It was properly rejected. 

5. The eighth ground complains of the manner in which 
the court presented the case to the jury; that he spoke of 
the momentous issues involved in the case—on the one 
hand, the good order, peace and security of society ; on the 
other, the life and liberty of the defendant; but the court 
followed by stating the precise issues involved in the case, 
and this was done fully and fairly, and the jury were duly 
cautioned not to let prejudice, passion or excitement de- 
prive the prisoner of any rights to which he was entitled. 
The statement complained of did the prisoner no harm, 
A charge similar to this was approved by this court in 
Choice’s case above referred to. 

6. The ninth ground complains of the charge of the court 
upon the subject of malice. The court correctly instructed 
that malice was a deliberate intent unlawfully to take life, 
whether it sprang from hatred, ill-will or revenge, ambi- 
tion or avarice, ora mere frenzy of drunkenness. There 
certainly is no error in this, from the view we entertain of 
drunkenness. 

7. In the tenth ground of the motion for new trial, we 
think that the error here complained of was settled ad- 
versely to plaintiffin error in Danforth’s case. See also 
Loyd’s case, 45 Ga., 64; Westmoreland’s case, 1b., 225; 
Carter’s case, 56 Ga., 463. 

8. The eleventh ground complains of certain remarks of 
the court, which could well have been dispensed with, but 
they were in no manner calculated to hurt or injure the 
case as made by the accused. 

9. In the twelfth ground, complaint is made that the 
court erred in telling the jury to take the case without any’ 
preferences on their part, without any desire to convict an 
innocent man or to acquit a guilty one, but with the sole 
purpose of vindicating the law and finding the truth, ete. 
We can see nothing in this part of the charge complained 
of. Itis the duty of the jury to vindicate the law. 
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10. The thirteenth ground alleges as error the entire 
charge of the court. 

Having duly considered the entire charge delivered “a 
this able and upright judge to the jury, we think it full 
and a fair presentation of the law bearing upon the issues 
in the case; that the accused has had his case fairly tried, 
and the aw as favorably expounded in his behalf as he 
has any right to demand. 

11. The first and second assignments of error are that 
the verdict is contrary to law and contrary to the evidence. 
All that we can say is, as it appears to us from the facts‘in 
the record, the plaintiff in error killed and murdered his 
wife, without cause or provocation, while in a state of drunk- 
enness produced and brought on voluntarily. There is no 
excuse or palliation of this offered, and the verdict of the 
jury was more merciful than he had a right to expect. 

Judgment affirmed. 


JACKSON vs. THE STATE OF GEORGIA. 


[This case was argued at the last term, and the decision reserved.] 


1. If one of a number of penitentiary convicts; who were engaged 
in emptying and filling cans with water from a river, fell into the 
stream, and was not attempting escape; and if the guard in charge, 
as a reasonable man, must have so concluded by observing his 
efforts to return, if such were made, but :nevertheless fired upon 
and killed him, it would be murder. But itis the duty of the 
guard to keep safely the convicts placed in his charge, and to pre- 
vent their escape ; and therefore, if the circumstances were such as 
to lead him, as a reasonable man, honestly to conclude in his own 
mind that the convict was trying to escape, and that the n2cessity 
was upon him to shoot and killin order to prevent the escape; 
and if, urged by this necessity pressing upon him in the discharge 
of official duty as a guard, he did shoot and kill to prevent the 
escape, then the homicide would be justifiable. 

. In order to justify the homicide of a convict. by the guard, the cir. 
cumstances must be such as to enable the jury to find that the 
guard, as a reasonable man, was impressed, at the moment of the 
killing, that the necessity was upon him to kill in order to prevent 
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the convict’s escape, and that he did act and kill with intent solely 
to discharge duty and prevent escape. If there be proof of malice 
of any sort, satisfactory to the jury beyond a reasonable doubt, on 
the part of the guard towards his prisoner, then that should be 
weighed as a motive moving the guard, and from it the jury might 
conclude that the malicious intent, and not the intent to discharge 
duty and prevent escape, predominated in the breast of the guard, 
and made a case of murder. 

(a.) Whether the guard halted the convict, or commanded him to 
stop or return, would also be a circumstance to be weighed with 
the other circumstances in the case. 

. There can be no involuntary manslaughter where the intention is 
to kill. If there is any evidence to raise a doubt, even though 
slight, as to the intention to kill, the court should give in charge 
the law of involuntary manslaughter, but if there is nothing to 
raise such a doubt, the failure to charge on that subject will not 
require a new trial. 

(a.) A charge on the subject of involuntary manslaughter in the 
commission of a lawful act without due caution and circumspection 
should have been given in this case. 


Hatiand Buanprorp, JJ., concurred in the judgment, but announced 
that, in their opinion, if the facts showed any crime, it was not 
greater than involuntary manslaughter in the commission of a law- 
ful act without due caution and circumspection. 


March 9, 1886. 


Criminal Law. Charge of Court. Murder. Manslaugh- 
ter. Penitentiary. Officers. Before Judge Hammonp. 
Fulton Superior Court. March Term, 1885. 


Reported in the decision. 
W. T. Newman; H. C. Gwenn, for plaintiff in error. 


_CLIFFoRD ANDERSON, attorney general, by J. H. Lumpkin; 
C. D. Hitt, solicitor general, for the state. 


Jackson, Chief Justice. 


Dock Jackson was one of the guards of the convict 
camp on the Chattahoochee river near Atlanta. He was, 
with one other guard, in charge of some sixteen convicts 
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engaged in emptying and filling cans with water from the 
river, when the cry was heard, “ Man in the river.” He 
went down to the bank, from which he had called the other 
convicts to move higher up on the hill-side, and shot the 
deceased. He was convicted of murder, and on the denial 
of a new trial by the presiding judge, the case is before us 
for review here. 

1. The great questions in the case are whether the con- 
vict thus shot was trying to escape, and if so, whether the 
killing is murder, or manslaughter, or justifiable homicide. 
On the issue of his attempting to escape or accidentally 
falling into the river, the evidence is conflicting, his fellow- 
convicts testifying with much unanimity, white and black, 
deceased being white, that he fell in accidentally and was 
trying to return; other witnesses and circumstances ac- 
companying the transaction—such as the part of the body 
into which the buck-shot penetrated and the direction and 
scattering of the shot—led to the idea that he jumped or 
got in intentionally with the view of escaping and was do- 
ing his best to swim across the stream when shot by the 
guard. As the case will be tried again, we decline to ex- 
press an opinion on the weight of the evidence on this 
point. Of course, if he was not attempting to escape, and 
if the accused, as a reasonable man must have so concluded 
by observing his efforts to return, if such were made, then 
the case is not justifiable homicide, nor any degree of 
manslaughter, but murder; and the verdict, with its sen- 
tence to the penitentiary for life, is right. 

But the guard is on duty to keep safely convicts en- 
trusted to him, and to prevent their escape. Therefore, 
if this convict was trying to escape, or if the circumstances 
were such as to lead the accused, the guard, as a reasona- 
ble man, honestly to conclude in his own mind that the 
convict was trying to escape, and that the necessity was 
upon him to shoot and kill in order to prevent the escape, 
and if, urged by this necessity pressing upon him in the 
discharge of official duty as guard, he did shoot and kill 
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to prevent the escape, then the homicide is justifiable. 
Stiles vs. the State, 57 Ga., 183 ( 6). 

2. So that the opinion of this court is, that in order to 
justify the homicide of a convict by the guard, the cireum-, 
stances must be such as to enable the jury to find that the 
guard, as a reasonable man, was impressed, at the moment 
of the kiiling, that the necessity was upon him to kill in 
order to prevent the convict’s escape, and that he did act 
and kill with intent solely to discharge duty and prevent 
escape. If there be proof of malice of any sort satisfactory 
to the jury beyond a reasonable doubt, on the part of the 
guard towards his prisoner, then that should be weighed as 
a motive moving the guard, and from it the jury might, 
conclude that the malicious intent, and not the intent to 
discharge duty and prevent escape, predominated in the. 
guard’s breast, and made a case of murder. Whether the 
guard halted the convict, or commanded him to stop 
or return, would be a circumstance for the consideration, 
of the jury, to be weighed with all other facts and cir- 
cumstances attending the transaction. The cardinal point, 
the controlling mode of reaching the law as applied to the 
facts of the case by the jury, under the charge of the court, is 
for them to put themselves just where the guard stood, to 
surround themselves as he was surrounded, to look at the 
convict as he did, and as reasonable men to find, by what 
they themselves would have done, what the prisoner, as a 
reasonable man, should have done under all the surround- 
ings, with human life at stake on the one hand, and the 
pressure of the discharge of duty on the other. The bona 
fides of the guard, or his mala fides, freedom from all 
malice, or malicious intent, recklessness of the life of a 
fellow-being, or determination to discharge his duty,—all 
these should be sought and sifted from the voluminous and 
contradictory (it may be) evidence, and the truth of mo- 
tive and conduct elicited from it. Wharton on Homicide, 
214, et seq.; Reneau vs. State.2 Am. Crim. R., 624; 1 East 
- P.C., 298; 1 Hale P. C., 481, 488, etc. 
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3. My-brethren are of opinion that the law, in respect 
to involuntary manslaughter in the commission of a law- 
ful act without due caution and circumspection, should 
have been given to the jury, and that the refusal of the 
court, or its failure to present that’ grade of homicide, de- 
mands a new trial.* 

There can be no involuntary manslaughter where the 
intention is to kill. Such is vhe necessary inference—in- 
deed, the plain meaning of the definition thereof in our 
own Code, as in the English law everywhere, so far as I 
know; and the only doubt I have about the propriety. of 
giving the law of involuntary manslaughter in charge in 
this case is that which I understand influenced the pre- 
siding judge, to-wit, that the evidence does not authorize 
it, because there is none of an intention on the part of the 
guard not to kill. I do not understand the other members 
of the court to differ with me on the law; but they think 
that the evidence is sufficient, under all the circumstances 
‘of the case, to authorize the charge, and that it should have 
been given. It may be that the statement of the accused, 
‘to the effect that he went round to head off the convict 
‘escaping, leaving the others in charge of the other guard, 
and ran and saw him within fifty or sixty feet, and shot, 
indicates the intention simply to discharge duty in pre- 
venting the escape and no intention to kill the convict, 
and that the shot was to disable and not to kill. Itis 
‘rather a strained construction. But possibly the jury 
might have inferred that thus heading off the convict, and 
‘in the excitement of the moment, the guard shot without 
~due caution and circumspection, and death resulted without 
his intending it. 

There was some dispute between counsel about the 
statement of the accused, his counsel contending that it 
went to the, extent of. denying the intent to kill out and 
out, but the judge decided with the state, and it stands-in 

*One ground of the motion for new trial was that the court refused to give 24327 


of the Code in charge, and to call the attention of the jury to the two grades of 
manslaughter, although his attention was called thereto. 
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the record as I have substantially given it, and must so 
stand, so far as we can consider the point. 

Inasmuch, however, as my brethren are so decided in 
their convictions that there is enough testimony to author- 
ize the charge of involuntary manslaughter, I strain a point 
and acquiesce in the view they take, basing that acquies- 
cence on the inferences, rather remote, I confess, which 
the jury might have drawn from the statement of the 
accused in the record. Indeed, where there is evidence 
sufficient to raise a doubt, however slight, upon the point, 
whether the crime be murder or manslaughter, voluntary 
or involuntary, the court should instruct the jury upon 
these grades of manslaughter as well as murder. Wynne, 
Jr., vs. The State, 56 Ga., 113. Such is substantially the 
rule laid down in that case. If there be no evidence at 
all upon the issue, then the charge should not be given; 
but if any, however slight, if enough to raise a doubt, then 
the charge should be given, is the principle there clearly 
established by a full bench. I cannot say that the evi- 
dence, or rather statement, which the jury could prefer to 
the evidence, might not create a doubt as between murder 
and involuntary manslaughter, and upon the authority of 
the case in the 56th Georgia Reports, as well as in deference 
to the very strong convictions of my associates, I assent to 
the grant of the new trial on this ground, where it is put 
by the entire court. 

These two points, first, that the evidence is not sufficient 
to support the verdict, on which we express no opinion, as 
the case will be tried again; and, secondly, that the law 
of involuntary manslaughter, in the commission of a lawful 
act without due caution and circumspection, should have 
been given, are those pressed before us, and on the last 
the new trial is-ordered. Code, §§4327, 4328, 4329. No 
other error, certainly no other material error, is disclosed 
in the record. 

Judgment reversed. 
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Hall and Blandford, Justices, concurred in the judg- 
ment, but added that, if any offence at all was shown, they 
thought the facts in the record did not make a stronger 
case than one cf involuntary manslaughter in the commis- 
sion of a lawful act, without due caution and circum- 
spection. They furnished no written opinions. | 


MILLER vs. WALLACE et ua. 


(This case was argued at the last term, and the decision reserved.] 


1. The father, under the law, has the control of his minor child, and 
this can be relinquished or forfeited only in one of the modes re- 
cognized by law. 

2. In all writs of habeas corpus sued ont on account of the deten- 
tion of a child, the court, on hearing all the facts, may ex- 
ercise its discretion in awarding the custody of the child, and shall 
have authority to award such custody to a third person. Such 

discretion, however, is not arbitrary or unlimited, but is a dis- 
cretion guided and governed by the rules of law. 

(a.) Under the discretion vested in him, no judge has authority 
to disregard or even to impair any acknowledged or established 
right of a party by its exercise, and if he does so, he abuses that 
discretion. The power ought to be exercised in favor of the party 
having the legal right, unless the circumstances of the case and 
the precedents established would justify the court, acting for the 
welfare of the child, in refusing it. 

(b.) Prima face the right of custody of an infant is in the father, and 
where this is resisted upon the ground of his unfitness for the 
trust, or other cause, a proper regard for the sanctity of the pa- 
rental relation will require that the objection be sustained by clear 
and satisfactory proofs; and a clear and strong case must be made 
to sustain an objection to the father’s right. 

(c.) Where it is insisted that the father has relinquished his right to 
the custody of his child to a third person by contract, the terms of 
the contract, to have the effect of depriving him of his control, 
should be clear, definite and certain. 

(d.) Tested by these rules, the facts of this case do not authorize a 
decision depriving the father of the custody and control of his 
minor child and awarding it to the maternal grandparents of the 
child, its mother being dead. 

(e.) This case differs from those in 54 Ga., 9-14; 68 Id., 87, 650; 59 
Id., 555; 14 Id., 657. 
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-8. That the father resorted to a stratagem to get the child from the 

possession of its maternal grandmother, in order to avoid an 
altercation, did not affect his rights injuriously ; especially:in view 
of his explanation thereof in a letter to the grandmother, it does 
not appear as an acknowledgment that he was conscious that he 
did not have the right to such custody. 
The father’s means of providing for the child are more certain and 
ample than those of the grand-parents; the legal duty of support- 
ing it rests upon him, not them; and it appears that the home 
provided by him for the child is a proper one. 

. The child, with him, is ina position where the father’s intercourse 
with it can be more frequent and unrestrained than it has been; 
and where he can support it with less inconvenience and expense, 
and can more constantly overlook and direct it; and it is for the 
child’s welfare so to remain. 


March 23, 1886. 


~~. Parent and Child. Contracts. Minors. Before Judge 


‘CxiarkE: City Court of Atlanta. At Chambers, May 
26, 1885. 


William and Caroline Miller petitioned for the writ of 
“habeas corpus to obtain the custody of Etta Wallace Miller, 
a child four years of age, from the possession of her father, 
James T. Miller. They alleged that the child had been 
‘entrusted to them to raise to mature years; that her father 
‘had relinquished his control over her, and that they had 
temporarily entrusted her to his keeping, but he refused ' 
‘to return her to them. 

In answer to the writ, the defendant traversed the sub- 
‘stantial allegations of the petition, and asserted his pa- 
‘rental right to the custody of his child. 

On the hearing, the evidence for the plaintiffs was, in 
‘brief, as follows: The defendant married the daughter of 
‘the plaintiffs, who were then living in Texas. In 1880, 
‘Wallace became interested in a political contest and left 
-& position to fill several appointments. On returning, he 
-found his wife excited over a letter from their daughter, 
who had removed to Georgia with Miller. Mrs. Wallace 
‘came to Georgia, and. Wallace followed her in 1883. The 
child then was under the protection of his son, brother and 
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wife. Shortly before she died, Miller’s wife stated to her 
mother that she wanted the latter to take, care for and 
raise the child. Just after the death of Mrs. Miller, Mrs. 
Wallace asked Miller about the child, and he responded 
that as his wife wanted Mrs. Wallace to have the baby, she 
should do so. She took charge of it, treated it kindly and 
cared for it tenderly. Miller furnished certain money, 
milk, etc., for its support, but not what Mrs. Wallace 
considered sufficient, and she taxed him therewith. She 
borrowed money for the child’s support. Miller said 
nothing about taking it. He was living with his mother 
and sister, but they had stated that they did not wish 
to take care of the child, and knew nothing of taking 
care of children. The little girl is of nervous temperament, 
and Mrs. Wallace can quiet her better than any one else. 
She said she did not want to go with her father. About 
a month after his wife’s death, Miller said he wanted 
Mrs. Wallace to raise the child as she had raised her 
daughter, and make such a woman of her. Wallace had 
started a school, but gave it up because the locality was 
not healthy for the child. His son has contributed to 
the support of the family. They pay $20 per month rent 
forahouse. Wallace hasno money in bank, but has about 
$100 in good accounts. A short time before the case arose, 
Miller asked Mrs. Wallace to let him take the child to stay 
all night with him. She objected on the ground that the 
little girl was nervous and had never been away from her at 
night. He became angry, and said he had a legal right to 
take the baby away, and would do so; that he did not in- 
tend to take her away so soon, only that Mrs. W allace was 
claiming her. The latter replied that he could not get the 
child and knew it. Before that, he always asked Mrs. Wal- 
lace’s consent when he took the child to walk. Finally, 
he asked to take her to walk, did so and did not bring her 
back, but wrote a letter to Mrs. Wallace, asserting his par- 


ental control, and stating that, as she had claimed the 
v 76-31 
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child, he thought it best to adopt that means of taking 
possession. He is a railway mail-clerk. 

The evidence for the defendant was, in brief, as follows: 
The child is his only one. He never consented for the 
grandparents to take and raise her to maturity. It was 
his wife’s desire that her mother should take care of the 
child during its helpless infancy, and its grandmother 
asked that she be allowed to keep it for that purpose, to 
which he assented. The grandmother said, “ Let me take 
her now; when she is older, you can take her.” He never 
relinquished his control of the child, but provided for her 
and was very fond of her. Up tothe time Mr. Wallace 
moved to Atlanta, defendant furnished everything and 
boarded Mrs. Wallace. About two years before the trial, 
Mrs. Wallace spoke of the child’s being so much trouble. 
Defendant said he could relieve her of all the trouble and 
take the child to his home. Mrs. Wallace said he could 
not do so, and as the child was very young, he let her re- 
main. Hecontinued to furnish provisions and money; he 
is able to maintain and educate the child, and desires to do 
so. He isa railway mail-clerk on a salary of $1,300 per 
annum. He is subject to be removed to another locality, 
but this is not probable. He and his mother and sister are 
people of good standing; his mother has had experience 
in raising children, and they all are fond of this child, and 
desire to take care of her. His younger brother contrib- 
utes somewhat to the maintenance of the family, but the 
burden is principally on him. The child is fond of him 
and satisfied to remain, though she did say on one occasion, 
when crying, that she wanted to goto her grandpa’s. 

The presiding judge awarded the custody of the child 
to the grandparents, and the defendant excepted. 


Kine & Spatprna, for plaintiff in error. 


Hittyer & Bro., for defendants. 
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Hatt, Justice. 


The question in this case is whether, under the facts im 
evidence, the judge abused his discretion in taking the 
minor child, Etta Wallace Miller, from the custody of her 
father, James T. Miller, who was the respondent in this 
habeas corpus proceeding, and ordering her to be remanded 
and delivered, and to remain in custody of petitioners for 
the writ, William and Caroline Wallace, her maternal 
grandfather and grandmother. The solution of this ques- 
tion turns upon the point, whether the father, by a vol- 
untary contract, released his legal and parental right to 
the control of his child to these petitioners, or either of 
them, or whether he consented to her adoption by them, or 
either of them, for it is not pretended that he forfeited his 
right to her custody and control, either by a failure or in- 
ability to provide necessaries for her, or by abandoning 
her, or by cruel treatment, or that, by reason of his bad 
character and immoral habits, he could not be trusted with 
her rearing and education without detriment to her well- 
being. The defendant and his wife (the father and 
mother of the infant) lived together in harmony until the 
death of the mother. There appears to have been no do- 
mestic infelicity or jars between them. There was noth- 
ing, in short, as long as they lived, that could by any pos- 
sibility afford a ground of contest as to the control or cus- 
tody of their infant child by either to the exclusion of the 
other; neither was there anything tending to show 
that the dead wife, in her lifetime, distrusted her husband’s 
capacity or fitness to have control of the rearing and edu- 
cation of their child, or evincing a desire on her part to: 
see him deprived of his power and authority in this re-. 
spect. 

1. It is indisputable that the father, under the law, has 
the control of his minor child, and that this can be relin- 
quished or forfeited only in one of the modes recognized 
by law, including those above specified, with some others 
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not applicable to the present status of this case. Code, 
§§1733, 1793, 1794, 1795. 

2. It is equally clear that in all writs of habeas corpus 
sued out on account of the detention of a child, the court, 
on hearing all the facts, may exercise its discretion as to 
whom the custody of such child shall be given, and shall 
have power to give such custody of a child to a third per- 
son. Oode, §4024. 

The discretion to be exercised in such case is not an 
arbitrary and unlimited discretion like that confided to the 
Roman pretors, but, as remarked by Lord Mansfield in R. 
vs. Wilkes, 2 Burr., 25,39, is such a “ discretion as, when ap- 
plied to a court of justice, means sound discretion guided 
by law. It must be governed by rule, not by humor; it 
must not be arbitrary, vague and fanciful, but legal and 
regular.” In Rooke’s case, 5 R., 99(b), itis said: “ And 
notwithstanding the words of the com mission give author- 
ity to the commissioners to do according to their discretions, 
yet their proceeding ought to be limited, and bound with 
the rule of reason and law. For discretion is a science or 
understanding to discern between falsity and truth, be- 
tween wrong and right, between shadow and substance, 
between equity and colorable glosses and pretences, and 
not to do according to their wills and private affections; 
for as one saith, talis discretio discretionem confundit.” 
As is stated by Lord Coke, 4 Inst., 41, “Déscretio est dis- 
cerenere per legem quid sit justum,” and by Sir Joseph 
Jekyll, M. R., in Cowper vs. Earl Cowper, 2 P. Wms., 753: 
“Though proceedings in equity are said to be secundum 
discretionem boni viri, yet when it is asked vir bonus est 
quis ? the answer is gut consulta patrum qui leges jura- 
que servat; and as it is said in Rooke’s case, 5 Rep., 99(b), 
that discretion is a science not to act arbitrarily according 
to men’s wills and private affections, so the discretion here 
is to be governed by rules of law and equity, which are 
not to oppose, but each in its turn to be subservient to the 
other. This discretion in some cases follows the law im- 
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plicitly, in others assists it, and advances the remedy; in 
others again it relieves against the abuse, or allays the 
vigor of it; but in no case does it contradict or overturn 
the grounds or principles thereof, as has been sometimes 
ignorantly imputed to this court. That is a discretionary 
power which neither this nor any other court, not even 
the highest, acting in a judicial capacity, is by the consti- 
tution entrusted with.” Dr. Broom in his Legal Maxims, 
84 e¢ seg., in treating of the kind of discretion entrusted 
to courts and judges, pointedly and aptly remarks, “ It is 
held the duty of the judge, in a land jealous of its liberties, 
to give effect to the expressed sense or words of the law, 
in the order in which they are found in the act, and accord- 
ing to their fair and ordinary import and understanding; 
for it must be remembered that the judges are appointed 
to administer, not to make the law, and that the jurisdic- 
tion with which they are entrusted has been defined and 
marked out by the common law or acts of parliament. 
“It is, moreover, a principle consonant to the spirit of our 
constitution, and which may be traced as pervading the 
whole body of our jurisprudence, that optima est lex que 
minimum relinguit arbitrio judicis, optimus judex qui 
minimum sibi: that system of law is best which confides as 
little as possible to the discretion of the judge; that judge 
the best who relies as little as possible on his own opinion.” 
And he emphasizes and enforces this view, by adopting and 
declaring, in the language of Maule, J., that “ there is no 
court in England which is entrusted with the power of 
administering justice without restraint. That restraint has 
been imposed from the earliest times. And, although 
instances are constantly occurring where the court might 
profitably be employed in doing simple justice between 
the parties, unrestrained by precedent or any technical 
rule, the law has wisely considered it inconvenient to con- 
fer such power upon those whose duty it is to preside in 
courts of justice. The proceedings of all courts must 
take a defined course, and be administered according to a 
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certain uniform system of law, which, in the general re- 
sult, is more satisfactory than if a more arbitrary juris- 
diction was given to them. Such restrictions have pre- 
vailed in all civilized countries, and it is probably more 
advantageous that it should be so, though at the expense 
of some occasional injustice.” Freeman vs. Tranah, 12 ©. 
B., 413, 414 (74 E. OC. L. R). The citations in the foot- 
notes of Broom at the pages quoted furnish many other 
instances of the practical and indispensable application of 
these principles. 

The rule of discretion, as applicable to habeas corpus 
eases, did not originate with the compilers of our 
Code ; they took it from the common law, and in adopt- 
ing it, they adopted also the meaning and limitations 
placed upon it by the venerable sages and authorized ex- 
pounders of that noble system. Under the “discretion” 
vested in him, no judge has authority to disregard or even 
to impair any acknowledged or established right of a party 
by its exercise, and if he does so, it would seem to follow, 
as a necessary consequence, that he abuses that discretion. 
As was well remarked by the court, in the matter of Mitch- 
ell, R. M. Charlton’s R., 493, “ the power ought to be ex- 
ercised in favor of the party having the legal right, unless 
the circumstances of the case, and the precedents estab- 
lished, would justify it, acting for the welfare of the child, 
in refusing its aid.” Again (/d., 495) it is said that the 
court will draw no inference to the disadvantage of the 
father, but will act from positive proof.’ The authority 
of this case has been expressly recognized by this court 
in Boyd vs. Glass, 34 Ga., 258. It is a well-considered 
and ably-argued case, isin point with the present case, and 
decides every question made by it, is sustained by copious 
references to such authorities, both English and American, 
as existed at the time it was made, 1836, and by subse- 
quent text-writers and adjudicators. 

Prima facie, the right of custody of an infant is in 
the father, and when this right is resisted, upon the 
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ground of his unfitness for the trust or other cause, 
a proper regard to the sanctity of the parental re- 
lation will require that the objection be sustained 
by clear and satisfactory proofs. “A clear and strong 
case” must be made to sustain an objection to the 
father’s right. Commonwealth vs. Briggs, 16 Pickering, 
205. This was determined in a contest on habeas corpus 
between the mother and father who had separated. The 
discretion to be exercised by the courts in such contests is 
not arbitrary. The rights of the father, on the one hand, 
and the permanent interest and welfare of the infant, on 
the other, are both to be regarded, but the right of the 
father is paramount, and should not be disregarded, except 
for grave cause. The breaking of the tie that binds them 
to each other can never be justified without the most solid 
and substantial reasons, established by plain proof. In 
any form of proceeding, the sundering of such ties should 
always be approached by courts “ with great caution and 
with a deep sense of responsibility.” State vs. Richard- 
son, 40 N. H., 274, 275. Taylor vs. Jeter, 33 Ga. R., 195, 
203, is fully in point. Jenkins, J., speaking for the court, 
there declares that the ground of objection to the right of 
the father should have “ been distinctly alleged,” and that 
“there should have been direct satisfactory proof adduced 
to sustain it.” Where it is insisted that the father has 
relinquished his right to the custody of his child to a third 
person, by contract, which he might undoubtedly have 
done, yet the terms of the contract, to have the effect of 
depriving him of its control, should have been “ clear, defin- 
ite and certain.” Drumb ws. Keen and wife. 47 lowa, 
435, 437. 

Tested by these rules, this case seems to fall far short of 
their requirements. The most favorable light to the peti- 
tioners in which these facts can be regarded leaves it 
more than doubtful whether the defendant ever consented 
to relinquish the control of his child, or whether he was 
only making an arrangement in the exigency in which his 
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wife’s death placed him for its temporary care and nurture. 
In the alleged contract, no length of time is expressed 
during which he is to relinquish his right; nothing is said 
about abandoning his control; in these particulars, there 
are no express stipulations, and it would be improper to de- 
duce them from conduct on his part, which at most could 
only be regarded as respectful and deferential to his mother- 
in-law. Itis certain that he availed himself of the oppor- 
tunities which his business afforded to be with his child 
and to caress and care for it; he supplied its wants, 
farnishing its food and raiment, procuring for it medical 
attendance and meeting and defraying the expenses in- 
curred on that account, and for a considerable portion of 
the time he maintained and supported its maternal 
grandmother while her husband was off in a distant state 
pursuing ambitious plans, in looking after the political 
promotion of his friend, rather than giving his time and 
attention to his family. He never at any time assented 
to claims set up by its grandmother, by act or word, to its 
exclusive custody and control, but always, when such issues 
were raised, denied her authority by courteous and deferen- 
tial conduct and language ; indeed, he avoided, as far as he 
could, such disagreeable topics; but it is obvious that he 
never meant by his forbearance to surrender his rights and 
privileges asa parent. This is shown by the letter addressed 
to her after he had obtained the custody of the child. We 
take it that the device to which he resorted to carry it to 
his own home was suggested rather to avoid a painful 
scene and angry controversy than for any other purpose, 
and that it would be going quite too far to infer from what 
then occurred that he had recourse to this contrivance to 
escape even an implied acknowledgment of her authority 
over this child to the exclusion of his own. The case of 
Drumb vs. Keen, ut supra, is much like this in its cireum- 
stances. There the party, at the request of a dying mother, 
and with the consent of the father, took her infant to raise, 
and in commenting on this word, the Supreme Court of Iowa 





MARCH TERM, 1886. 489 


Miller vs. Wallace et ux. 


say, that if the lower court intended by it, that it was the 
understanding of both parties that defendants were to have 
the custody of the child until it attained its majority, “then 
we think the finding is so clearly against the evidence that 
it must be set aside, because there was no evidence to sup- 
port it.” The husband, in view of the impending death of 
his wife, in accordance with her expressed wish, delivered 
the child to the respondents in the writ of habeas corpus. 
This offer was accepted, and the child was sent at their 
expense from Missouri to their residence in Iowa. On the 
effect of this arrangement, the court says, ‘“ Conceding this 
offer and acceptance to have the force and effect of a con- 
tract, we are clearly of the opinion that it does not import 
that the plaintiff thereby deprived himself of the right to 
the care and custody of the child for any length of time. 
It may be admitted such a contract may be made, but cer- 
tainly it should be clear, definite and certain.” To the 
same effect is the case of Wishard vs. Medaris, 34 Ind. R., 
168. In neither of these cases did the parent bear any of 
the expense of the nurture of the child, or of the main- 
tenance of the person having its care and custody; and 
for this reason this case is stronger in favor of the right of 
the father than was either of them. 

It is insisted, however, by the able and learned counsel 
for the plaintiffs in Aabeas corpus, that this court has 
adopted a different rule, as appears from its later, if not 
its earlier decisions, and he cites and confidently relies on 
Janes vs. Cleghorn, 54 Ga.,9, 14, (S.C. in a different form 
of proceeding, and with parties reversed, 68 Jd., 87), Bently 
vs. Tirry, 59 Id., 555, and Smith vs. Bragg, 63 Id , 650, 
as sustaining this position. But the marked differences 
between those cases and this will not justify the conclu- 
sion he seeks to draw from them. A careful comparison 
will show that they are not in conflict either with the 
earlier decisions of this court, or those relied on by oppos- 
ing counsel from other courts, or with the principles an- 
nouncedby tha text-writers. The first of these cases was 
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a contest for the custody of an infant, between the next of 
kin of the father, who was then dead, and the next of kin of 
the mother, who had been placed in charge of it in accord- 
ance with her wishes expressed on her death-bed, and 
which had been carried out by the father who survived 
her. The superior court, upon proof that the father had 
changed his mind and expressed a wish that his sister, one 
of the contending parties, should have the care of his child, 
awarded it to her. There was no proof, however, that the 
father ever took steps to consummate and effectuate this 
change of purpose, and there was proof that the husband 
of the father’s sister had obtained the custody of the child 
by carrying it to his home for a visit, with an express promise 
to return it at the end of a week, which promise he vio- 
lated. This court reversed that decision and remanded the 
child to the custody in which it had been placed by its 
parents in their life-time, holding in reference to the par- 
ticular facts in the case, where the parental authority 
over an infant child is released to another, such release is 
not revocable without some sufficient legal reason therefor, 
and that the evidence in the case did not disclose that the 
father ever did revoke his consent to the arrangement 
made for the custody of his infant. So that the discretion 
of the lower court seems-to have been controlled by this 
court because it had disregarded the plain rights of these 
custodians. The case was again brought here upon a con- 
test between these parties for the guardianship of this 
child, which was instituted inthe court of ordinary. When 
it was held that the parties in whose custody the child 
was left by its parents were entitled to the guardianship in 
preference to the father’s next of kin, thereby re-affirming 
what was decided when the case was first here. 

In Bently vs. Terry, the contention was between the 
father and mother of the child and an aunt and her hus- 
band, to whom its custody was committed, as they and their 
witnesses testified, by a contract, but as was denied by the 
father and mother. According to one set of witnesses, the 
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contract was definite, complete and certain, and the con- 
trary was shown by the opposite parties. On this vital 
point there was a direct conflict of evidence. The court 
below refused to change the custody, and this court affirmed 
the judgment, holding that it was not an abuse of the discre- 
tion with which the judge was invested, and further ruling 
that such a contract, sustained as was this by a sufficient 
consideration in the entire cost of support, maintaining and 
care of the infant, which was incurred and borne by the 
uncle and aunt, was not revocable, except for sufficient 
legal reason. In the head-notes of this decision, the court 
did say, “ Large discretion is vested in the judge of the 
superior court in habeas corpus cases, and this court will not 
interfere with his judgment on law and facts, except it be 
manifestly abused,” and in thejudgment pronounced, “wide” 
is used instead of “large,” but we apprehend that by the 
use of these qualifying adjectives, it was never the inten- 
tion of the court to change or in the slightest degree to 
modify the nature or character of the discretion that we 
have seen must be observed in such cases, or to intimate 
that it was competent by the exercise thereof to impair 
or overturn the rights of parties as established by law, 
Indeed, when taken in connection with the context and the 
facts set out, those superadded words would seem to indi- 
cate no such purpose on the part of the court or of the 
judge delivering the opinion, and what is true of this case 
is true of the others therein cited. Lindsey vs. Lindsey, 
14 Ga., 657, and Boyd vs. Glass, ut supra. “Flagrant 
abuse of discretion,” as used in each, means nothing more 
or Jess than a failure to follow plain rules of law, or to 
recognize rights clearly established by such law. Thecase 
atbar and Bently vs. Terry seem to us as variant in their 
leading circumstances as two cases can be. 

Taking the version of the plaintiffs in habeas cor- 
pus as true, and without any reference whatever 
to the respondent’s account, it does not clearly ap- 
pear that the respondent ever relinquished the cus- 
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tody of his child, or that he ever contracted to 
do so; it is wholly uncertain upon these vital points, 
and therefore there are no disputed facts upon which any 
conflict can arise, and which necessitate a resort to discre- 
tion in determining the dispute. While this is so, it is true 
beyond controversy that the respondent did supply food 
and raiment for his child, that he furnished medicine and 
medical attendance for it when necessary, and that he 
was looked to for and required by the grandmother, in 
whose care it was left, to do these things, and if the provis- 
ion was not always as bountiful as she thought it should 
be, she sharply reproved him for his alleged shortcomings 
in what she esteemed his duty in this regard. 

3. It is quite apparent that he stood somewhat in dread 
of her reprimand for failing to observe what she deemed 
her proper rule and right supremacy ; and hence, to avoid 
a scene and painful controversy he resorted to a stratagem 
to get possession of his child, and place it under his own 
roof and in the midst of his family. This precaution to 
ward off an angry altercation, so far from being discredit- 
able to him, and consequently detrimental to his rights, 
should place his conduct in a more favorable light than 
that in which it seems to have been viewed by these par- 
ties, and in which it would appear to have been regarded 
by the court. At all events, as explained by the letter 
addressed to his mother-in-law, it could not be construed 
into an acknowledgment that he was asserting by indirec- 
tion an authority that he was conscious he did not possess, 

4. The defendant’s means of taking care of his child are 
more certain and ample than the means of those who would 
deprive him of her control. The grandmother is wholly 
destitute of means, and neither her husband nor son are un- 
der any obligation, which could be enforced at law, to ap- 
propriate their earnings to its rearing and nurture; the 
father can, if he fails voluntary, be forced by law to do 
this. The child is in the care of his mother and sisters, 
who are a part of his family, and who are shown to be in 
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every respect proper persons to direct her education and 
to be entrusted with hermanagement. The plaintiffs seem 
not to regard them as socially their equals, and look upon 
them rather as their inferiors in point of culture and refine- 
ment, but this estimate of their character and fitness for 
this delicate trust is not borne out by others who have 
testified in the cause. The plaintiffs are evidently preju- 
diced against the defendant and his family, andif his child 
is committed to their exclusive care and management, 
there is danger, at least, that they may instill it with their 
prejudices and create aversion and distrust instead of the 
love and confidence she should habitually cherish for him, 
and which, according to the laws of both God and man, is 
his due. 

5. She is now in a position where his intercourse with 
her can be more frequent and unrestrained than it has 
formerly been, and where he can support with less incon- 
venience and expense and more constantly overlook and 
direct her, and for her own welfare and interest, we think 
it is best for her toremain. She is in the custody that the 
law recognizes, and should, in our opinion, be suffered to 
continue, at least until some sufficient reason can be shown 
for removing her. Weconclude that the discretion vested 
in the court was, to say the least, not exercised in a cau- 
tious, circumspect, and therefore in a legal manner, and 
so thinking, we order the judgment reversed. 


BLaLock, county solicitor, vs. PrntsBurRy, judge. 


[ This case was argued at the last term, and the decision reserved.] 


1, Neither under the general law nor under the special statutes ap- 
plicable to the county court of Sumter county, does any reason 
appear for interfering with the power, prerogative and duty of the 
county solicitor in prosecuting cases transferred from the superior 
court, merely because they are so transferred. 

. In cases of misdemeanor, the solicitor general of the circuit is en- 
titled to a fee of five dollars for each person prosecuted to trial, or 
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who pleads guilty, or for each bill of indictment he draws, whether 
it is found true or ignored by the grand jury. This is all the fee 
which the law allows, and neither the state nor the accused can 
be taxed with double costs. Where such cases are transferred 
from the superior to the county court, the right of the solicitor 
general to this cost being complete before the case was transferred 
to the county court, he was preferred to the county solicitor (under 
the Code, §1646, sub-section 1), and an order for insolvent costs 
in such cases to the latter was properly refused. 

(a.) There is nothing in the two acts passed in 1883 in respect to the 
county court of Sumter county which makes provision for this spe- 

_ cial service. 

(b.) The judge of the county court had no jurisdiction to determine 
the question of an equitable division of fees between the solicitor 
of that court and the solicitor general ; that jurisdiction and power 
is vested in the judge of the superior court. 


March 9, 1886. 


Costs. Officers. Courts. Criminal Law. Sumter 
County. County Courts. Before Judge Fort, Sumter 
County. At Chambers, January 23, 1886. 


Blalock, the solicitor of the county court of Sumter 
county, petitioned for a mandamus against the judge 
thereof, alleging, in brief, as follows: An indictment for as- 
sault and battery was transferred from the superior court to 
thecounty courtandcame on for trial at the November term, 
1885. The solicitor general of the circuit appeared and 
claimed the right to represent the state in the prosecution. 
The county solicitor objected and claimed this right for 
himself. The objection was overruled. The county solic- 
itor claimed $5 insolvent costs in the case and presented 
his bill therefor to the county judge for approval, which 
was refused. Mandamus to compel him to approve it and 
order it paid was prayed. It was refused, and the county 
solicitor excepted. 


Guerry & Son, by brief, for plaintiff in error. 


No appearance for defendant. 
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Hatt, Justice. 


The solicitor of the county court, who petitions for this 
mandamus, makes two questions which he desires to have 
decided. The first relates to the power of the solicitor 
general of the circuit to follow and control cases trans- 
ferred from the superior to the county court, in the latter 
court; the second to the power of the judge of the county 
court to refuse petitioner an order for insolvent costs in 
cases thus transferred. Upon the return of the answer to 
the mandamus nisi, the court refused to make it absolute, 
and to this judgment the petitioner excepted. 

1. Whether the first question presented can be reached 
by this proceeding is scarcely a matter of doubt; but as 
it is not of much practical importance, and as no point 
was made as to the particular remedy resorted to for its 
determination, it will be sufficient to say that, both under 
the general law and the special statutes applicable to the 
county court of Sumter, we see no reason for interfering 
with the power, prerogative and duty of the county solic- 
itor in prosecuting cases thus transferred, merely because 
they are transferred cases. 

2. The refusal to grant orders for insolvent costs to the 
county solicitor in the cases thus transferred, stands, how- 
ever, upon a very different footing, and we are of opinion 
that the action of the county judge, in thus refusing the 
order, both under the general and special statutes regulat- 
ing the subject for Sumter county, was proper. The solic- 
itor general, in cases of misdemeanor, is entitled to a fee 
of $5.00 for each person prosecuted to trial, or who pleads 
guilty, or for each bill of indictment he draws, whether it 
is found true or ignored by the grand jury. Code, §1646, 
sub-section 1. This is all the fee which the law allows. 
Neither the state nor the accused can be taxed with double 
cost, and as the right of the solicitor general to this cost 
was complete before the case was transferred to the county 
court, he was, under this law, to be preferred to the county 
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solicitor. In Thomas County Judge vs. Thomas County 
Solicitor, 61 Ga., 70, 72, the question was considered and 
determined adversely to the claim of the county solicitor, 
Warner, C. J., who delivered the opinion, saying, “ But it 
is said the county solicitor gets no pay for his trouble in 
attending the trial of transferred misdemeanor cases in 
the county court. Whether the general assembly intended 
that he should attend the trial of the transferred cases in 
consideration of other fees allowed him, we do not know, 
but we do know that no specific fee is allowed him for that 
service, and until the law-making power of the state shall 
provide compensation for that special service, the courts 
have no poweror authority todo so. When a public officer 
claims fees for his services, he should be able to show clear 
authority of law in support of that claim to entitle him 
to have it allowed.” And the judgment in that case, mak- 
ing the rule nzsz for a mandamus absolute, was reversed. 
In this case it was refused, and properly refused, because, 
as we think, there is nothing in the two acts of the gen- 
eral assembly in relation to this subject passed at the ad- 
journed session of 1883, which makes provision for fees for 
this special service. By section 2 of the first of these acts 
(Acts 1882-1883, p. 530), all fines and forfeitures collected 
in cases transferred from the superior to the county court 
of Sumter are required to “ be paid over to the solicitor- 
general,” who is to report them to the superior court 
to be distributed in accordance with the rules by which 
such fines and forfeitures are distributed in cases pending 
in that court, and making provision to pay the officers of 
the county court out of the fines and forfeitures so collected 
by them in the cases referred to, whatever sum may be 
due them for costs in those particular cases. The other 
act relied on was approved September 22, 1883, seven days 
after the foregoing, and is entitled “ an act to provide for 
a solicitor of the county court of Sumter county, and for 
other purposes” ( Acts, p. 533). The second section there- 
of enacts, “ That said county solicitor shall have the same 
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power and authority in criminal cases that the solicitor 
general would have in similar cases in the superior court, 
and shall be entitled to receive the same fees and costs as 
are allowed the solicitor-general for like services; provided, 
that nothing in this act shall be construed to deprive the 
solicitor general of the right to control and collect fees 
due him, in all cases transferred from the superior court.” 
Prior to the passage of the first of these acts, the legisla- 
ture of 1878 (Code, §2994 (f) ) had made provision for an 
equitable division of the cost between the solicitor gen- 
eral and the county solicitor, by the judge of the superior 
court, in cases transferred from the superior to the county 
courts and there presented to trial by the county solicitor. 
If the rule of an equitable division of fees prescribed by 
this act is to obtain, then it is clear that the judge of the 
county court had no jurisdiction over the subject upon 
which his action was invoked ; that jurisdiction and power 
was by the express provisions of the act, vested in the 
judge of the superior court, and there is nothing in the 
local acts cited restoring it to the judge of the county 
court, but rather the reverse, and for this reason, the man- 
damus absolute was properly refused. 

How far this rule of an equitable division of fees was 
modified, or whether it was modified at all by these special 
acts, does not seem to have been determined by the judge 
of the superior court, and until that is done by a proceed- 
ing instituted in that court, which alone has jurisdiction of 
the question, it is not in our power to decide it, and we 
are thus compelled to leave it as we find it. We know 
not how it will be determined by that court until it is 
properly made by an appropriate proceeding for that 
purpose, and our power of review extends only to such 
exceptions as shall “plainly specify. the decision com- 
plained of and the alleged error.” Code, §4251. 
Judgment affirmed. 


v 76-32 
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Lee vs. THE STATE oF GEORGIA. 


In a criminal case, the corpus delicti should be established be- 
yond a reasonable doubt, or a conviction should not be had. 
In this case, the evidence was not sufficient to show that the child, 
for whose murder the defendant was indicted, came to its death 
at the defendant’s hands. 


April 20, 1886, 


Criminal Law. Verdict. Before Judge WILLIs. Marion 
Superior Court. October Term, 1885. 


Reported in the decision. 


J.S. McCorxte; Minter & Butt; Wiiuis & MatTHEws, 
for plaintiff in error. 


CLIFFORD ANDERSON, attorney general, by J. H. Lumpxin; 
Tuos. W. Grimes, solicitor general, by J. M. McNem1, for 


the state. 
BLANDFORD, Justice. 


The plaintiff in error was indicted, tried and convicted 
of murdering her child, by the superior court of Marion 
county. The accused moved the court for a new trial on 
several grounds, which the court overruled, and she ex- 
cepted and assigns error thereon. 

1. There is a total failure in the evidence to establish 
the corpus delicti. 

This must be established beyond a reasonable doubt. 
The evidence shows that Mary Lee had been delivered of 
a child. The child was found some three hundred yards 
from her house under a buggy; it was alive and in a healthy 
condition ; it was examined when returned to the mother, 
and the physician testified that it was well and all right; 
it was delivered to the mother in this condition; next morn- 
ing it was dead. The physician testified that there were 
no marks of violence upon it; he did not know whether it 
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died from exposure or had been smothered. It might have 
died from natural causes. 

Clearly from this evidence, no conclusion could be drawn 
that the child had been murdered ; it raised a bare suspi- 
cion that such was the case; certainly not enough to au- 
thorize the jury to find that this was so; to have so author- 
ized, the evidence should have been so strong and conclu- 
sive as to exclude every reasonable doubt that the child 
was murdered. 

2. The evidence is not sufficient to show that the child 
came to its death at the hands of the mother. The fact is, 
the whole case rests upon suspicion, and a conviction ought 
not to be allowed to stand on such a slender foundation. 
Judgment reversed. 


HATFIELD vs. THE STATE OF GEORGIA. 






Where an indictment for burglary alleged that the defendant broke 
and entered the store-house of ‘‘ The Walker Iron and Coal Com- 
pany,’’ with intent to commit a larceny, without stating whether 
such company was an artificial or natural person or a firm,.this. 
did not furnish a ground for arresting the judgment after convic- 
tion. At most, the exception went merely to the form of the in- 
dictment, and if good, should have been taken before trial. 

(a.) This case differs from that in 73 Ga., 474. 


April 20, 1886. 





Criminal Law. Indictment. Oorporations. Before 
Judge Fain. Dade Superior Court. September Term,, 
1885. 


Reported in the decision. 





Jas. Hopaz McLezay, bv brief; B. T. Brock, for plaintiff 
in error. 





J. W. Harris, solicitor general, by Ropert B. Tripps; 
T. W. H. Harris, for the state. 
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Hat, Justice. 


The defendant was convicted of burglary for breaking 
and entering the store-house of “The Walker Iron and 
Coal Company,” with intent to commit a larceny, which 
intent was manifested by stealing therefrom divers articles 
of merchandise described in the indictment, and thereupon 
he moved to arrest the judgment, because the indictment 
failed to allege any person, natural or artificial, who owned 
the store-house broken and entered with intent to steal, 
or the goods stolen and carried away therefrom. The mo- 
tion was overruled, and the judgment denying it is the 
error alleged. The argument assumes that the indictment 
should have charged that the “ Walker Iron and Coal 
Company” was either a body corporate, a joint-stock 
company or partuership, and in the latter case, should have 
set forth the constituent members of the company or part- 
nership, or should have alleged generally that it was either 
one or the other, and being silent in this respect, it was 
fatally defective, in that it averred the name of no person as 
owner within the meaning of the law, and his counsel cites 
as in point Barbour, adm’x, vs. The Albany Lodge, No. 24, 
F. & A. M., 73 Ga., 474, where it was held, in a 
suit to recover property, it must be shown that the defend- 
ant was a person capable of being sued, whether natural 
or artificial, and that the action failed in that instance be- 
cause there was neither proof nor allegation to that effect. 
There is no such question involved in this indictment. It 
is sufficient to show that the defendant broke and entered 
the store-house of another, with intent to steal, cr commit 
a felony or larceny, and to negative the idea that he had 
any control over or interest or property in the house or 
goods, and if the charge is made in the language of the 
Code, or so plainly sets forth the offense that it may be 
easily understood by the jury, then the accusation is 
sufficiently technical and correct. Code, §4628. At most, 
this exception went merely to the form of the indictment, 
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and if good, should have been taken before trial ; for no mo- 
tion in arrest of judgment can be sustained for any matter 
not affecting “ the real merits of the offense charged in the 
indictment.” J6., §4629. The necessity of referring so 
frequently to these provisions of the Code has become 
somewhat irksome to the court, and we think it pardonable 
to call attention to the matter in this pointed way. A 
careful consideration of what the statutes require to con- 
stitute sufficient pleadings in criminal causes would save 
parties disappointment and the courts much trouble and 
annoyance. 

Apart from these considerations, there seems to 
be no merit in the exception, for in an indictment 
which alleged that a corporation was the owner of the 
house burglariously broken and entered, this court held 
the allegation as to the incorporation of the owner was 
mere surplusage and need not be proved. Crawford’s 
case, 68 Ga., 822. 

Judgment affirmed. 


THE CENTRAL RAILROAD vs. HARRIS. 


[Hatu, J., not presiding. ] 


. Suit was brought by a widow for the homicide of her husband, and 
the evidence for the plaintiff tended to show that the deceased was 
crossing the railroad in front of defendant’s engine, passing along 
a public street, and that the engine ran over him and killed him; 
that no bell was rung as a signal of its moving across the street. 
The defendant’s testimony tended to show that the plaintiff’s hus- 
band was on board the train when it started, and attempted to 
jump off of his own accord, in spite of an iron barrier over 
which he leaped, and thus fell between two cars and was killed: 

Held, that the defendant was entitled to have submitted to the jury 
both the question whether the plaintiff’s husband caused the in- 
jury solely by his own negligence, and also whether, by the use 
of ordinary care, he could have avoided the consequences to him- 
self caused by the defendant’s negligence. Under the evidence for 
the defendant, if believe by the jury, the failure to ring the bel! 
could not have affected or contributed to the injury, and an enfre 
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omission to notice this branch of the defence in the charge requires: 
a new trial. 

a.) The defence provided for in §2972 of the Code is not identical 
with that under §3034 ; and while the doctrine of contributory negli- 
gence applies to both sections, yet the particular act of negligence 
in proof must be such as contributes to the thing that caused the 


ji sued for. 
t 


(b.} Where the judge gives in charge substantially the law covering 


1e case, if more specific instructions on any point are desired, 
they should be asked; but the law of the case must be given to 
the jury to the extent of covering the substantial issues made by 
the evidence, whether requested or not, or whether the attention 


of the courf/be called thereto or not; otherwise the verdict will be 
set aside 


. No othef error appears. No complaint of excessive damages is 
made, and therefore it is immaterial what measured them. 


March 23, 1886. 


Railroads. Damages. Negligence. Charge of Court. 
Before Judge CLarke. City Court of Atlanta. Septem- 
ber Term, 1885. - 

Lucinda Harris brought suit against the Central Railroad 
to recover damages for the killing of her husband. The 
testimony for the plaintiff tended to show that the hus- 
band was in the depot in the city of Atlanta; that he 
walked alongside the train to go beyond the engine, which 
projected from the depot into a street-crossing at its end ; 
that he undertook to cross the track at the street-crossing, 
when the train started rapidly without giving any signal, 
and ran over him. 

There was some testimony tending to render it some- 
what uncertain whether her husband was injured by the 
engine of the defendant or that of some other company,, 
whose train started about the same time as that of the 
defendant; and also to the effect that the defendant’s 
train started slowly and with the usual signals. 

There was also evidence on behalf of the defendant 
tending to show that there was an excursion of colored 
people leaving on that train; that the husband of the 
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plaintiff went on the train to see them off, and after it 
started, attempted to leave the train from a platform with- 
out steps, and which had an iron railing around it; and 
that he seemed. to trip and fall between the cars. 

There was other testimony which need not be set out in 
detail. 

The jury returned a verdict for the plaintiff for one 
thousand dollars. The defendant moved for a new trial 
upon the following grounds : 

(1.) Because, under the facts in evidence, the court 
erred in charging as follows: “Railroad companies are 
required by statute to signal the approach of their trains 
to crossings and streets in a city by tolling the locomotive 

‘bell. Ordinary diligence would include such tolling of 
the bell when approaching a street in a city,” without 
calling the attention of the jury to the elements of gross 
negligence on the part of the deceased, such as being upon 
the railroad track of the defendant in front of the moving 
train, and boarding a train in the depot without having 
purchased a ticket, and in jumping from said train when 
it was in motion, especially from a platform having no 
steps leading therefrom. 

(2.) Because the court failed entirely to put before the | 
jury the main defence relied upon by the defendant, and 
to sustain which abundant evidence had been introduced, 
to-wit, that defendant had boarded the passenger train in 
the depot without having purchased a ticket, and without 
having any intention of leaving the city thereon, but 
simply to say good-bye to a crowd of colored servants on 
their way to Florida, and that he had attempted to jump 
from said train when in motion, and from a platform hav- 
ing no steps attached thereto by which to descend to the 
ground, and having a railing extending around the entire 
platform to prevent persons from getting on and off the 
car to which it was attached, at thatend. The charge of 
the court failed to call the attention of the jury in any 
way to these facts, but singled out the one element of neg- 
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ligence, arising from the failure, if such failure existed, to 
toll the bell on crossing Pryor street. 

(3.) Because the charge, taken as a whole, presents 
only the plaintiff's case, and does not cover, or submit to 
the jury for their consideration, the facts relied upon by 
the deferdant to sustain the defence. 

(4.) Because the court failed to instruct the jury that, 
whilst the omission to signal the approach of the train to 
the crossing was negligence, yet it was not such negligence 
as would charge the defendant with a liability for damages, 
if they believed the deceased was on the train at the time 
it moved from the depot, and was killed by attempting to 
jump therefrom in the manner «bove stated when the said 
train was in motion. The attention of the jury should 
have been called tothe above distinction, especially after 
the positive charge that “ Ordinary diligence would in- 
clude such tolling of the bell when approaching a street 
in a city.” 


(5.) Because the court failed to charge the jury that, if 
the deceased saw the train in motion in front of him, and 
attempted by rapid movements to pass ahead of what is 
known as the “ cow-catcher,” and was caught thereby and 
killed, then the omission to toll the bell was not such neg- 
ligence as would charge the defendant with a liability in 
this case. 


(6.) Because the court erred in charging the jury as 
follows: ‘Certain life tables have been introduced to 
throw light upon the question of how long Harris would 
have lived,” when only one life table was introduced, to- 
wit, Carlisle Mortality Table, thus calling the attention 
of the jury tothe Northhampton and the Actuary Mor- 
tality Tables, neither of which were introduced in evidence. 
[See note to next ground. ] 

(7.) Because the court erred in charging the jury as 
follows: “Certain life tables have been introduced to 
throw light upon the question of how Jong Harris would 
have lived. These tables are not, however, to be treated 
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by you as conclusive on this subject. They are to be used 
by you like other evidence, and in connection with other 
evidence, to aid you in reachinga right conclusion. Ifyou 
should fix upon a net amount per year which Harris would 
have earned and how many years he would have lived, 
then find out how much now paid down would equal the 
result reached by these items. 

“On this point, another table has been submitted to your 
consideration. ‘This is the fourth and last of the tables in 
70th volume Georgia Reports, and is on page 847. This 
table is used by multiplying the net income per year which 
Harris would have earned by the figures in the next right- 
hand column opposite the number which corresponds with 
his age. Suppose, to illustrate, you believe Harris to have 
been 40 years old, and that his net income would have 
averaged $50 per year, you would look down the column 
marked age till you come to 40, then multiply $50 by 12 
or 10 which stands in the next column opposite to 40. 
The number 12 supposes interest to be counted at 6 per 
cent. The number 10 supposes the interest to be counted 
at 7 percent. The calculations of this table suppose that 
you take the table marked Carlisle Mortality Table as 
your guide in fixing how long Harris would have lived. 
If you think he would have lived a less number of years, 
take some age in the Carlisle table (that is in order to use 
this last table) opposite to which is the number of years 
which represents his expectancy of life, and then in look- 
ing for figures in the last table to use in multiplying with 
the net income, take the figures opposite his age.”—The 
objections to this charge are three-fold: (a) Because no 
jury could carry in the minds of its respective members 
the principles involved in such a system of elaborate cal- 
culations as is presented in the charge, involving the in- 
verse use of the annuity table. (6) Because it allows a 
jury to put the value of money in Georgia at 6 per cent., 
when the law of the state fixes it at 7, making a difference 
of one per cent. against this defendant, in case the said jury 
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used the aforesaid tables as directed in the charge. It is 
submitted that if such tables are to be used at all, that 
multiplier must be selected which is based upon a rate of 
interest that the law of Georgia fixes. (c) Because with 
but the Carlisle and the annuity tables in evidence, the 
charge is incomprehensible to any one, and was evidently 
given under the belief that all of the tables aforesaid had 
been introduced in evidence. [In certifying the grounds, 
the court stated as follows: 


‘The mortality tables used in evidence were those which appear 
in the 70ih vol. of Ga. Rep. The court understood all the tables 
published together in that volume to be introduced. Of course, the 
instructions in reference to such tables as were not in evidence were 
inappropriate. Such instructions, however, tended to benefit de- 
fendant, as the two other tables allowed a less expectation of life to 
the person for whose death the suit was brought.’’] 


(8.) Because the verdict was contrary to evidence and 
without evidence to support it. 
The motion was overruled, and the defendant excepted. 


Jackson & Kune, for plaintiff in error. 


Hoke & Burton Smitu, for defendant. 


Jackson, Chief Justice. 


Lucinda Harris sued the Centra] Railroad and Banking 
Company for killing her husband. The jury found a ver- 
dict for the plaintiff of onethousand dollars. The company 
excepted to the denial of a new trial mainly on the ground 
that the law of the case, on the facts made, was not given 
to the jury, but the real defence of the plaintiff in error 
was wholly ignored in the charge. 

The jury was instructed that the omission of the em- 
ployés of the plaintiff in error to ring the bell as it left the 
depot to cross Pryor street was negligence, without further 
instructing them that it was not negligence which could 
affect the husband of defendant in error if his death was 
caused solely by his own negligence in jumping off 





MAROH TERM, 1886. 507 


The Central Railroad vs. Harris. 





the train while in motion, notwithstanding an iron-rail 
barrier was in his way, over which he leaped, and thereby 
fell between two cars, and was thus killed. There was 
proof for the railroad company of this defence ; and al- 
though there was other proof and more witnesses to the 
point that Harris: was killed when trying to cross Pryor 
-treet in front of the engine, yet the company had the 
right to try that issue and have its defence, backed by its 
witnesses, passed upon by the jury. It matters not which 
side preponderated in the judgment of the court. Itis for 
the jury to find which had the greater weight; and he- 
tween the two contradictory and incompatible versions of 
this disaster, presented clearly by witnesses on both sides, 
to-wit, whether he was killed by the rashness of his own 
act in jumping from the cars and falling between them— 
he having boarded them without a ticket and not asa 
passenger—thus making his own negligence kill him; or 
whether he was killed in the act of crossing the street in 
front of the engine so as to make the ringing of the bell 
important to him, and thereby making its negligence kill 
him. If this issue was not presented clearly to the jury 
by the charge, then the jury did not have the law of the 
case on the main issue in the case laid before them. 

If so, a fair trial, on the law applicable to the facts, was 
not had, and a new trial should have been granted by the 
court below. 

The railroad company had two defences in this case, 
either of which would bar any recovery by the plaintiff. 
One is that the plaintiff's husband caused the killing by 
his own negligence ; the other is that the plaintiff's hus- 
band could have avoided the consequence of the com- 
pany’s negligence by ordinary care. The first is found in 
section 3034 of the Code; the last in section 2972. 

The two defences are not thesame. They are not iden- 
tical. Section 2972 presupposes negligence in the com- 
pany, and the avoiding the consequence or effect of that 
negligence by the ordinary care of a prudent man. To 
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illustrate by the case before us: If Harris was crossing 
Pryor Street, and the bell was not ringing so as to warn 
him, yet if he saw the approach of the engine in time to 
get away and did not get off the track, the company was 
negligent, in that it did not ring, yet Harris could by ordi- 
nary care have prevented the consequence, the effect of 
the bell not ringing and the unexpected approach of the 
train without the warning the law demands; if he was 
aware of it, by sight or otherwise, in time to get out of the 
way and would not, or did not when he could, then section 
2972 applied to that defence. 

On the other hand, section 3034 enacts that he shall not 
recover if the injury “is caused by his own negligence.” 
The next paragraph of the same section declares that “if 
both are at fault,” of course in contributing to the injury, 
then there may be a recovery, but diminished in propor- 
tion to the fault of each, which makes the well-known 
case of contributory negligence, and shows that the fault 
of each must contribute to the disaster ; otherwise the neg- 
ligence of each would not be contributory. 

To illustrate by the case at bar again: If Harris was on 
the train when it started, and jumped off, as some witnésses 
swore, his own negligence—the neglect of his own safety— 
the rashness of jumping off was all his own; and there 
was no negligence at all-of the company contributing to 
the fall he got between the cars and the death which ea- 
sued. The failure to ring the bell—that negligence of the 
agent or servant of the company—while it was clear neg- 
ligence by the company, was not negligence which hurt 
him, which contributed one iota to his fall and the death 
that followed. The bell might have been ringing furiously 
and with all the might of the ringer, yet he would have 
been killed just the same as if it had been still as death. 

True, in section 2972, as in section 3034, the doctrine 
of contributory negligence applies; but the particular act 
of negligence in proof must be such as contributes to the 
thing that caused the plaintiff's husband injury. The 
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failure to ring the bell did contribute to his death, if that 
death resulted from the crush under the engine, because 
if the bell had beam rung, he might have heard it as he was 
passing before that engine and got out of the way; but if 
he was on board the train, and jumped off when it started, 
or was about to start, then the failure to ring the bell had 
no effect at all upon his conduct, but his own rash act 
alone killed him. 

It must follow that the failure to confine the charge 
that neglecting to ring the bell was negligence,to the de- 
fense that there could be no recovery if by ordinary care 
plaintiff’s husband could have avoided the consequences 
of its not being rung, and the entire omission to notice in 
any way the fact that its not being rung, could not affect 
the other defence, that he was upon the car and jumped 
from it, and was thereby killed in the fall between the 
cars, and there crushed away behind the engine, and where 
ringing the bell could not have affected the calamity. 

The very able and distinguished counsel for defendant 
in error saw the force of this exception to the charge, and 
endeavored to meet it by the reply that the counsel for 
the plaintiff in error could not use the exception, because 
he did not call the attention of the court to the omission 
of which he now complains, and cited decisions of this 
court bearing upon the necessity of his doing so before he 
could take advantage of the omission. 

We think, however, that the cases cited, and the prin- 
ciple on which they rest, do not apply to the clear omis- 
sion to notice in the charge a plain defence of the company 
arising out of his evidence so as not to escape the obser- 
vation of the judge, but to omissions to expand the charge, 
so as to make more clear the point on which he has charged 
substantially, but not as fully as would have been done 
had attention been called to it. The courts will not 
allow a party to lie in wait for the judge when he charges 
substantially the law covering the case, and then object to 
the insufficiency of a portion of it; but in every case, the 
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law of it must be given in substance to the jury, because 
if it is not given, the general verdict they give is not upon 
law, the law of the case, but on facts without instructions 
on the law of the case. The ship is at sea without chart 
or pilot, and can never reach the port to which it is bound 
without their guidance. The verdict can never be a legal 
verdict unless instructions on the law of the case be given 
by him who presides for that purpose. The omission to 
cover the case substantially must always set it aside. 

And so this court has often ruled. In the case of Har- 
din, executor, vs. Almand, 64th Ga., 582, the 8th head-note 
lays down the rule thus: ‘“‘ Where the case is fully covered 
by the general charge, the failure to instruct the jury on 
a particular branch of it is not error in the absence of a 
request.” The case at bar is not fully covered, in that it 
ignores one defence, and makes an act of negligence in 
the company affect that defence, if meant to be alluded to 
at all, which act could not have possibly affected it. 

So in Bentley et al. vs. Johnson, 63 Ga., 661, this court 
sey on page 664: “ We are clear, however, that the case 
was not tried on the real issue. If the facts be as set up 
by the defendants, there ought to be no recovery, because 
the plaintiff has not complied with the consideration on 
which the note was given, and the same has totally failed. 
According to the defendants’ plea and proof, the plaintiff’s 
agent guaranteed that the mule would live to make acrop, 
and if itdid not, that he would furnish another as valuable. 

It did die, and died of a disease it had when sold, 
before the crop was made, and was wholly worthless, accord- 
ing to defendants’ plea and his (their?) evidence, and defend- 
ants had the right to have that issue go to the jury, which 
the court’s charge took away from them.” And in that case, 
a new trial was granted, though the charge was, “If you 
are satisfied from the evidence that at the time of the sale 
of the mule (the consideration of the contract sued on), 
the plaintiff expressly refused to warrant the soundness 
of the mule, then you should find for the plaintiff, even if 
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you believe the mule was diseased when sold, and died of 
the same disease,” and granted because the other issue 
referred to was not given to the jury in the charge, though 
no request was made, nor was the attention of the court 
called to the omission. 

In the case before us now, if the facts set up by defend- 
ant’s witnesses, to the effect that negligence of plaintiff's 
husband in jumping from the car alone caused the death, 
there could be no recovery; and that issue, though clearly 
made by defendant’s proof, was not alluded to in the charge. 
The plea of not guilty, with that proof believed by the jury, 
is a bar to any recovery; and though the plaintiff's testi- 
mony may be the stronger, the defendant had the right to 
go before the jury and have the issue tested by them. 

So from an early date this court has uniformly held that 
the law of the case must be given the jury to the extent 
of covering the substantial issues made by the evidence, 
whether requested or not, or attention be called toit or | 
not; otherwise the verdict will be set aside. 

See Terry vs. Buffington et al.,11 Ga.,337; Amos vs. 
Amos, 12 Jd.,100; Formby vs. Pryor, 15 Id., 258; White vs. 
Dinkins, 19 Id., 285; Fain vs. Cornett, 25 Id.,184; Glass & 
Blalock vs. Cook, 30 Id.,133 ; Foster vs. Jenkins & Beit, Ib. 
476; Collins vs. Collins, 44 Id.,132; Van Arsdale vs. Joiner, 
Ib., 174; Schofield vs. McNaught, 52 Id., 69; Evans vs. 
Arnold, Ib., 170; Bryson vs. Chisholm, 56 Id., 596; Clark 
vs. Hulsey, 54 Id., 608; Wylly vs. Gazan, 69 /d., 510. 

In all these cases, it is believed, from an examination of 
each, the principle is clearly deducible that without any 
request of counsel or reminder of the court by counsel, 
the instructions of the court must substantially embrace 
the rule of law on the issues between the parties which 
the evidence makes. If that be done substantially, then 
there is a line of decisions cited by counsel for the defend- 
ant in error, to the effect that if the charge be not full 
enough or clear enough or omits something that would put 
one side or the other more fairly before the jury than the 
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charge given does, then the notice of the court must be 
called thereto, or the party complaining will not be heard 
here. If there be any exception to this general rule in 
thiscourt from 11th Ga. down to 69th, it is very scarce, and 
will be found approximating closely to the rule laid down, 
if not clearly within it. 

2. We see no other error in the assignments. There is 
no complaint of excess of damages, and therefore it is 
immaterial what measured them. 

The judgment is reversed solely because the court in” 
the charge ignored the defence set up by the defendant 
below, that plaintiff's husband’s own negligence—his own 
rash act—in jumping from the cars killed him, without 
any negligence at all of the defendant which contributed 
to that act of his,—the only negligence proved being the 
neglect to ring the bell, which did not affect in the least 
the disastrous result of the rashness of the deceased. 

Judgment reversed, 


Ezzarp vs. Frick & CoMPANY. 


1. Whersz personal property was sold under a contract by which the 
vendor should retain the title until the purchase money was paid, 
and without payment thereof, the purchaser re-sold to another, 
who appropriated it to his use, and refused to deliver it to the 
original vendor on demand, this was sufficient evidence of conver- 
sion. 

The plaintiff in trover having elected to take damages in place of 
the property, could recover the value of the property in suit with 
hire. 

. Where a steam-engine was sold by the agent of the owners, title 
being reserved in them until the purchase money notes should be 
paid, and without paying them, the purchaser sold to a third per- 
son, against whom the vendors brought an action of trover, it was 
error to strike a plea to the effect that the defendant bought and 
paid for the engine without any notice of title in the plaintiffs, but 
that he had since learned that his vendor bought from the agent 
of the plaintiffs with the understanding that the title was to remain 
in them until fully paid for; that the purchaser failed to pay ; that 
the agent of the plaintiffs, without making any effort to collect the 
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purchase money from him or out of the property, agreed with him 
that he might sell the engine and thereby raise the money to pay 
for it, provided he would pay to said agent five thousand dollars. 
out of money which he expected to receive from a certain trade 
about to be made; that, failing to make the trade, he could not 
carry out the contract with the agent, but in the meantime he had 
sold to defendant, who had bought without notice of any incum- 
brance on the property, or of any defect in the title, or of the 
agreement between his vendor and the agent of the plaintiffs; and 
that this conduct operated asa fraud upon defendant, and estopped 
plaintiffs from recovering the property. 

(a.) There also was error in rejecting evidence offered under such 
plea and pertinent thereto. 


March 23, 1886. 


Conversion. Title. Fraud. Estoppel. Trover. Be- 
fore Judge Hammonp. Fulton Superior Court. Septem- 
ber Term, 1885. 


Reported in the decision. 


Henry B. Tompxrys, for plaintiff in error. 
Mynattr & Howe t, for defendants, 
Jackson, Chief Justice. 


This is an action of trover brought by Frick & Company 
against William Ezzard for the recovery of an engine for 
sawing and ginning purposes. The plaintiffs elected to 
take the value of the engine and hire, ani recovered nine 
hundred dollars. On the denial of a new trial, Judge 
Ezzard excepted, and the case is here to be reviewed on 
assignments of error on the several grounds of the motion 
for a new trial. 

The machine was sold by Anderson, as agent for Frick 
& Company, to Wimpy, taking Wimpy’s notes for pur- 
chase, except one hundred dollars, which Wimpy paid 
cash. In the notes, title was reserved to Frick & Com- 
pany till Wimpy paid them, and Wimpy never paid 


them. Wimpy sold to Judge Ezzard, reserving title in 
v 76-33 
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himself, till Ezzard paid him, which was done. Thereupon 
Frick & Company sued Ezzard, as said above, and recovered 
by verdict nine hundred dollars. Of course, in the absence\ 
of other facts, Ezzard only got Wimpy’s title, which was 
no title at all until the engine was paid for, by the very 
terms of his contract with Frick & Company through their/ 
agent, Anderson. 

1. There is no trouble about the proof of conversion. 
The engine was demanded and its restoration denied, 
Moreover the purchase of it from Wimpy and appropria- 
tion of it to Ezzard’s use is conversion. The sale by 
Wimpy to Ezzard is conversion in the latter. Sims vs. 
James, 62 Ga., 260. 

2. Nor is there error in the instruction that the plaintiff, 
having elected to take damages in the place of the prop- 
erty, could recover the value of the engine with hire. Code, 
§3057 ; 67 Ga., 506, Woods et al., ex’es, vs. McCall. 

3. The defendant, Ezzard, filed a plea to this effect: 
That he had bought and paid for the engine from Wimpy, 
without any notice of title in Frick & Company of any 
sort, but since learned that Wimpy bought from Anderson, 
as agentof Frick & Company, with the understanding that 
title was to remain in them till fully paid for; that Wimpy 
failed to pay; that Anderson, the agent, without making 
any effort to collect the purchase money from Wimpy or 
out of the property, agreed with Wimpy that he might 
sell the engine and thereby raise the money to pay for the 
same, provided he would pay him, the said Anderson, five 
thousand dollars out of money which Wimpy expected to 
receive from a certain trade about to be made; and failing 
to consummate the trade, Wimpy could not carry out the 
contract with Anderson, but in the meantime had sold to 
defendant, who bought without notice of any encumbrance 
upon the property, and without notice from Anderson, the 
agent of Frick & Company, that Wimpy had no title, or 
that he and Wimpy had made the agreement about Wim- 
py’s sale to defendant, and that this conduct operated as 
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a fraud upon defendant by plaintiffs through their agent, 
Anderson, and estops them from recovering from the de- 
fendant. 

This plea was stricken and all evidence thereunder was 
ruled out, including the notes which Ezzard gave Wimpy, 
containing an express guaranty of right to pass title by 
Wimpy, and which made the contract between Wimpy 
and defendant. Error is assigned upon the striking this 
plea and ruling out the evidence to show its truth. 

We are of the opinion that the court erred in striking 
the plea and ruling out the evidence pertinent thereto. 
If Anderson, who sold to Wimpy, as agent of Frick & 
Company, made this agreement with Wimpy for him to 
sell to Ezzard this property to raise money to pay for it, 
he being unable to do so, and did not notify Ezzard of it, 
but allowed him to think that he was buying a perfect title 
from Wimpy, and to pay Wimpy for it, after failing and 
neglecting to make the money out of it himself, if as the 
selling agent of Frick & Company, having guaranteed the 
notes to them too, in hope of realizing five thousand dol- 
lars from Wimpy’s venture, he kept Ezzard in ignorance, 
concealed the truth from him, and suffered him thus to be 
fleeced, the facts make a case of fraud; and fraud of the 
agent, in a transaction of this sort appertaining to his 
agency, is fraud of the principal. 

In Goodwin vs. May et al., 23 Ga., 205, on page 209, 
this court said, by Lumpkin, Chief Justice, “ The question 
in this case is this, A. sells personal property to B., and 
delivers it with the express understanding and agreement 
that, if the same be not paid for at the time stipulated, A. 
is to re possess himself of the property, and that he is to 
retain the title until the money is paid. B. removes to 
another county, and mortgages the property to a creditor 
who has no notice of the conditional sale. Who has the 
better title ? 

“There is but one ground upon which the lien of the 
mortgage can be maintained as against the legal title; and 
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that is, constructive fraud or gross negligence, which in 
effect implies fraud. Indeed, the rule is, that there must 
be positive fraud or concealment, or negligence so gross 
as to amount to constructive fraud.” 

In that case, the court held that there was not such gross 
negligence as to give the mortgage the ketter lien; but 
here, in this case, if the plea be true, there is actual fraud— 
fraudulent concealment of the truth from the man who is 
about to buy what the agent knows is no title. 

Therefore, according to this dictum or ruling of Judge 
Lumpkin in Goodwin vs. May et al., which is right upon 
the case then at issue, in that it distinguishes that case 
from the general rule, because there was no express, 
actual fraud or concealment, it is clear that such fraud and 
concealment as this plea sets up will give the innocent 
purchaser for value the better title than that of the prin- 
cipal who, through an agent, thus acts. 

It is true that the agency of Anderson is restricted by 
some testimony in this record to making the sale. Camp 
was the general agent for several states, including Georgia ; 
but no other agent was known to Wimpy, so far as this 
record shows, but Anderson. Wimpy dealt with him 
alone. He held the notes, at least some of them; he alone 
was accessible to Wimpy. According to his own testimony, 
they conferred about the sale, though Anderson, at the 
same time that he admits that, denies the contract set up 
in the plea; yet he held some of the notes at least, and 
was guarantor for all. At all events, we are clear that all 
the testimony should come out ; and the question of agency 
in Anderson in respect to this trade and these notes, and 
the best mode to collect them and look after the property 
and save the debt, should also be fully investigated and 
be passed upon by the jury. 

Certainly the defendant is an innocent purchaser with- 
out notice; he has been badly swindled by somebody ; the 
agent’s laches, or that of the principals, if they held part 
of the notes, allowed the property to slip out of Wimpy’s 
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hands, when the money could have been made out of it, 
and allowed Ezzard to pay Wimpy without effort to stop 
him and get the money from him themselves, if they did 
not, through Anderson, their only Georgia agent, authorize 
the sale to Ezzard. 

The whole affair should be ventilated and sifted, the 
Ezzard notes to Wimpy, and the entire transaction, go 
to the jury under charge of the court, and justice, according 
to law and equity, be administered. 

Judgment reversed. 


Jones, trustee, vs. Bonn e¢ al. 


[This case was argued at the last term, and the decision reserved.] 


1. There are two modes provided by the Code for the submission of 
matters in dispute to arbitration: one under the act of 1856, codi- 
fied in §4225 et seg., and the other codified from the common law, 
in §2883 et seg. Under the former there must be three arbitrators ; 
under the latter any number of arbitrators will do, and there need 
be no order to make the award the judgment of the court, but itis 
binding without, unless attacked for fraud in the arbitrators or 
party, or a palpable mistake of law, or reference to chance or lot. 
In either case, a guardian may make the submission and the award 
will be binding on the wards. 

2. It is n't incumbent on the court to send the case back to the andi- 
tor when that officer has erred on points of law; especially where 
no error hurt the movant therefor. 

3. No opinion is expressed on the facts, except in so far as the verdict 
conflicts with this opinion. Thus far, under the facts as they ap- 
pear, it is contrary to law. 

4, Where the auditor reports the facts, the jury may differ with him 
thereon. The controlling rule of law on the subject of what is 
necessary to overcome tle prima facie correctness of the finding 
having been misapprehended, it is best that the case be tried over, 
although it was contended that the charge was favorable to the 
movant; especially where a general verdict was found, on excep- 
tions to an auditor’s report, though by consent. 

(a.) The relation between husband and wife is close, and the acts of 
the two should be scanned closely where ore holds himself out as 
the agent of the wife. Thiscase should be tried over as to all of 
the plaintiffs. 

March 9, 1886. 
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Arbitration and Award. Burden of Proof. Practice 
in Superior Court. Husband and Wife. Before Judge 
Lumpkin. Elbert Superior Court. March Term, 1885. 


M. L. Bond, Cora C. Almond, Robert S. Almond and 
Georgia M. Almond brought suit against John H. Jones, 
trustee, on August 15,1883. They alleged that Simeon 
Hall made a will containing the following items: 

“6rn. I give to John H. Jones, of Elberton, in trust for the sole and 
separate use of my daughter, Mary M. Rucker, during her natural life, 
the sum of one thousand dollars, the interest to be appropriated an- 
nually to her support and benefit, and at her death said sum and any 
unappropriated interest to belong to her children, should she have 
any, but should she die without lineal descendants living at the time 
of her death, then said sum of money to go to and vest in the chil- 
dren of my daughter, Louisa.”’ 


‘*8tn. The remaining half or one equal part I give to the said John 
H. Jones, in trust for the sole and separate use of my daugher, Mary 
Rucker, during her natural life, and at her death to go to her chil- 
dren, should she have any, but should she die without lineal descend- 
ants living at the time of her death, then said estate to goto and 
vest in the children of my daughter, Louisa, and if any of the chil- 
dren of either of my daughters (should Mary have any) should be 
dead at the ceath of their respective mothers, leaving issue living at 
the death of said mother, then the said issue to take the part their 
deceased parents would have taken under the several items of this 
will.’”’ 


The testator died and his will was probated in 1859, and 
the defendant became the trustee under the two items 
quoted. In 1372, the widow of the testator died, and in 
1874, his daughter, Mrs. Rucker (who had become Mrs. 
Revel by marriage), died, leaving no children or descend- 
ants of children. The plaintiffs are the children of Mrs, 
Louisa S. Almond, the other daughter of testator, and claim 
from the defendant, both as cestuis que trust under the 
will and also as heirs at law of Simeon Hall, alleging that 
the defendant was his administrator de bonis non with the 
will annexed, that he had received large sums of money, 
had failed to pay them over, and had done various acts 
amounting to a devastavit. 

The defendant pleaded the general issue; payment; 
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that the entire matter had been submitted to Hon. W. M- 
Reese, as arbitrator, that an award had been rendered in 
1875, finding $350 for the plaiutiffs; that the award had 
been made the judgment of the court and had been paid 
off and discharged in full; that the plaintiffs were barred 
by the statute of limitations of 1869; that the entire mat- 
ter of the legacy of $1,000 had been settled by Hon. W. 
M. Reese, chosen by all parties, which settlement was 
expressly authorized or ratified. 

By amendment, the plaintiffs attacked the award on the 
ground that the submission was made by Jones, executor 
of Hall, and was signed by M. L. Bond, by her husband, 
C. L. Bond, who acted without authority in so doing, and 
by Cora and Robert S. Almond, by J. B. Almond, guar- 
dian, who could not legally bind them by such a submis. 
sion (Georgia M. does not appear to have signed it); and 
also on the ground that the award was made in September, 
1875, and was not made the judgment of the court until 
1881, when, without the knowledge or consent of the 
plaintiffs, it was entered nunc pro tune. 

The case was referred to an auditor, who found for the 
plaintiffs, after making deductions for payments, certain 
sums aggregating $121.57, principal, and $57.98, interest. 
To this report various exceptions of law and fact were filed, 
among them being that the auditor held that it was the duty 
of the plaintiffs to show that the finding of the arbitrator 
was incorrect, although it was not a statutory award, and 
that it was binding; because the auditor held that, neither 
party having reviewed the evidence before the arbitrator, 
he would hold the award correct; because he held that 
the plaintiffs were barred by the award, on the ground that 
they had agreed to the settlement with a full knowledge 
of the consequences, and had acquiesced in and ratified 
the same, and that they were barred by the receipts giveu 
in accordance with the award. 

The court ruled that the award was not binding on any 
one of the plaintiffs, unless he or she signed the submis- 
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sion, or it was signed for him or her by some one duly au- 
thorized so to do, or unless, after it was signed, he or she, 
being swt juris, ratified it, intending so to do, and with full 
knowledge of its contents and effect, or unless he or she, 
being sui juris, ratified the award and took the sum thereby 
awarded, with a full knowledge of its eftect and intending 
to be bound thereby. He held that the guardian of Cora 
C. and Robert S. had no legal authority to make a submis- 
sion of the kind made. Also that the conclusions of the 
auditor on questions of fact, under the evidence before him, 
were correct unless successfully controverted by other evi. 
dence. 

The questions of fact involved in the exceptions were 
submitted to the jury. There were other exceptions and 
rulings, but neither these nor the evidence introduced need 
be set out in detail. 

The jury found the following verdict : 


** We, the jury, find for the plaintiffs one thousand dollars, less three 
hundred and fifty dollars, with interest from the time of Mrs. Revel’s 
death to the beginning of this suit. This verdict is only to include 
the liability of defendant under the trust included under the 6th item 
of Simeon Hall’s will, as we understood the question made under the 
8th item of the will was one merely of calculation for the court.’ 


The defendant moved for a new trial on the following 
grounds: 

(1.) Because the court erred in holding and deciding, 
upon the exceptions filed in said case to the auditor’s re- 
port, that the guardian of Cora Almond and Robert S. 
Almond had no legal authority to make a submission of 
the kind referred to in said report and exceptions. 

(2.) Because the court erred in refusing, on motion of 
defendant’s coursel, after sustaining certain of plaintiffs’ 
legal exceptions, to send said cause back to the auditor, 
with instructions to hear the case over again and correct 
his report accordingly. 

(3), (5.) Because said verdict is contrary to law, evi" 
dence, the principles of justice and equity and the charge 
of the court. 
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(6.) Because the court erred in charging the jury as 
follows: “If the auditor reached the conclusion that the 
settlement or award was a protection to Jones, and was 
binding on plaintiffs or any of them as an award, without 
reference to whether it was assented to, accepted or rati- 
fied, this would have been an error of law, and if the au- 
ditor’s finding on this subject was the result of this conclu- 
sion, then the question of assenting to, accepting or ratify- 
ing the award or settlement is an open one for you to de- 
termine under the rules which I have laid down on this 
subject, and under all the testimony before you.” 

The court granted a new trial as to Georgia M. Almond, 
and refused it us to the other three plaintiffs. The defend- 
ant excepted. 


W. M. & M. P. Rezsge; Joun P. Suannon, for plaintiff 


in error. 


W. D. Turtr; Jos. N. Wor.ey, for defendants. 
Jackson, Chief Justice. 


An action was brought by Mrs. Bond, Cora, Robert and 
Georgia Almond against Jones, as trustee and administra- 
tor de bonis non, on the estate of one Hall. The matters 
in dispute were referred to an auditor, and on exceptions 
to his report, which sustained an arbitration and award 
between the parties made by Judge Wm. M. Reese, the 
case was tried. In consequence of the fact that the ad- 
ministration of Jones on the estate is all mixed with his 
trust under the 6th item of Hall’s will, and the testimony 
and report of the auditor embraced all his acts respecting 
that estate, while finally only the trust in the 6th item was 
passed upon by the jury, though exceptions seem to em- 
brace all the auditor did in regard to everything, and testi- 
mony about all was had, the record is necessarily much 
confused, and voluminous beyond all reason. It is quite 


a task to sift the wheat from so much chaff and reach the 
kernel of the case. 
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The motion for a new trial, however, will develop the 
points of law with sufficient clearness to enable this court 
to adjudicate the issues that motion makes. 

1. The auditor ruled to the effect that the arbitration 
and award of one arbitrator would bind the wards ofa 
guardian, whether ratified by them when sud juris or not; 
and this judgment having been overruled by the superior 
court, and the judge having charged tothe contrary, is made 
one ground of the motion for a new trial. The point-goes 
to the vitals of the case so far as two of the plaintiffs be- 
low are concerned, and therefore, if the court was in error, 
a new trial must be granted as to them. 

There are two modes provided by the Code of Georgia 
for submission of matters of dispute to arbitration: one 
under the act of 1856, codified in sections 4225 e¢ seq., and 
the other codified in sections 2883 e¢ seg. Under the act 
of 1856, there must be three arbitrators. Code, §4227. 
Under the old mode, codified from the common law, it is 
believed any number will do. Code, §4248. In either 
case, a guardian may make the submission. Code, §4225, 
authorizes it done by the guardian under the act of 1856. 
Code, §2884, authorizes it in the other or common law 
mode without regard to the act of 1856, and outside of its 
provisions or the codification of them. The question 
whether there be the two modes is not open in this court. 
81 Ga., p. 3, 5th head; 61 /d., 162-4. Under the common 
law mode, there need be no order to make the award the 
judgment of the court; but it is binding without, unless 
attacked for fraud in arbitrators or party, or a palpable 
mistake of law, or reference to chance or lot. 61 Ga., 
162-4, 

So that the court below erred in the ruling on this point. 

2. It is not incumbent on the court to send the case 
back to the auditor when that officer has erred on points 
of law, especially where no error hurt the movant there- 
for; and in this case, it is clear that the court did not err 
in overruling that motion of plaintiff in error. 
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3. As the case will be tried again, we express no opinion, 
on the ground that the verdict is contrary to the evidence. 
In so far as it militates with the views expressed in this 
opinion on the first ground of the motion, it is contrary to 
law, so far as the record before us develops the case. 
What new phase new facts may put on it, we cannot foresee. 

4. We are clear that the rule of law under which the 
general verdict was found is wrong. Under the ruling in 
the 7ist Ga., 649, the jury may differ from the decision of 
the auditor on facts, where they are reported by him, just 
as the court may overrule him on legal questions. If the 
point were open, the spirit of our Code would settle it. 
Section 3097 declares that, “‘in equity causes the court may 
refer any part of the facts to a master or auditor, and his 
report thereon shall be prima facie the truth, after allow- 
ance by the court, either party having the liberty to ex- 
cept. But the final decision upon the facts shall be by a 
special jury.” By analogy, of course the same rule ap. 
plies to cases at law, just as the rule of the conclusion of 
the auditor at law being prima facie the truth, has always 
been held to apply. 

It is true that the learned judge saw the error when his 
eye fell on the 7ist Ga., and overruled this ground or 
position, because it was favorable to the movant for a new 
trial, if error; but his case might possibly have been 
strengthened by the introduction of more evidence or fur- 
ther explanation on the stand by himself. At all events, 
when a case is tried on a misapprehension of the control- 
ling rule of law which governs what evidence is necessary 
to overcome a prima facie bar of the rights of parties, it 
is well to try it over, especially when the verdict is per- 
mitted to be general, by consent it is true, when the law 
is explicit that each exception to an auditor’s report must 
be passed upon seriatim. 

The relation between husband and wife is close, and the 
acts of the two should be scanned closely, where one holds 
himself out as the agent of the wife, and we think that 
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the case had better be tried over again as to all three plain- 
tiffs, in addition to the fourth, as to whom the court below 
granted a new trial. 

Judgment reversed. 


LEAKE vs. SMITH e7 al. 
[This case was argued at the last term, and the decision reserved.] 


The order of the chancellor upon this application for injunction, 
though not in the terms of complainant’s prayer, keeps the subject- 
matter in dispute in the position in which it was found when the 
bill was brought, and protects every interest of the contending 
parties, until the cause can be finally heard. Nice and doubtful 
questions were properly not determined on the preliminary hear- 
ing under ex parte affidavits, and those questions will not be re- 
viewed here. 

March 9, 1886. 


Injunction. Before Judge Brown. Gilmer County. 
At Chambers. October 19, 1885. 


On July 31,1885, William W. Leake filed a bill against 
R. L. Smith, of Gilmer county, and five others, non-resi- 
dents, alleging, in brief, as follows: He was the owner of 
a lot of land in Gilmer county, valuable for mining pur- 
poses. The real vein of gold had never been discovered 
until recently. Prior to June 6, 1885, Smith represented 
to him that, if he would make a contract with him and 
his associates, they would so work the mine as to carry 
out the terms of the contract; and it was accordingly 
signed. In fact, Smith had discovered a valuable vein of 
gold before making the contract, but concealed it and pre- 
tended to discover it afterwards. He then pretended to 
transfer a right to the other defendants, and Smith 
and the transferees entered upon the land after com- 
plainant had revoked the fraudulent contract. They are 
taking and conveying away gold, interfering with the ten- 
ants of complainant, and committing divers trespasses on 
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the lot, to the damage of complainant. On July 13, 1885, 
complainant served written notice upon Smith that he had 
revoked the contract, had resumed possession of the land, 
and in future would act as if no contract had been made. 
On July 14, he gave notice also to Tate, one of the trans- 
ferees, for himself and his associates, that he denied the 
right of Smith and them to sell and assign any rights under 
the contract, that the attempt which they had made to do 
so had forfeited the revocable rights under the contract, 
and that he had taken possession and revoked all privileges 
granted thereunder. The defendants are taking gold 
from the land, and the complainant has no way of ascer- 
taining the exact value thereof or of computing the dam- 
age done; and unless restrained, they may destroy 
the value of the land by unskillful mining and reckless 
conduct. They have no legal or equitable right upon the 
land, but have taken possession by force and fraud. The 
prayer was for injunction, restraining the defendants from 
entering upon the land or holding possession thereof, and 
from mining, digging or taking away minerals of any kind 
therefrom; that the contract and any assignment there- 
under be cancelled and complainant’s right and title be 
decreed free from the contract; also for general relief and 
subpcena. Discovery was waived. 

The defendants answered, denying the allegations of 
fraud, misrepresentation, etc., and asserting good faith, 
and alleging that the complainant was present, knew of 
the assignment of their interest in the contract by some 
of the parties thereto, interposed no objection and made 
no claim that the contract was void. On the contrary, he 
acknowledged his signature thereto, which they required 
as an inducement to make the purchase. The defendants 
are, in good faith, developing the mines and the land, and 
have expended money for that purpose. Tate e¢ a/. denied 
that they were taking gold from the land, but said they 
were expending money for the development of the mines. 
They deny also any notice, except one served on Tate on 
July 14, 1885, after the purchase by him and others of 
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their interest. By way of cross-bill, the defendants prayed 
that the complainant be enjoined from interfering with 
the work on the land. 


On the hearing, the bill, answers and certain affidavits 
were read. The chancellor granted the following order: 


‘‘ After hearing argument in this case, it was agreed by the counsel 
for the complainant and respondents that the judge take the papers 
and decide the case at such time as might suit his convenience; and 
after considering said case, it is ordered and adjudged that respond- 
ents be allowed to remain in possession of said gold mine till the 
final hearing of said bill, for the purpose of stripping said vein and 
developing the mines so as to put it in condition to be placed on the 
market in such a form as to make it show to the best advantage, and 
that they be allowed to do whatever work is necessary for that pur- 
pose. But they are hereby restrained and enjoined from carrying off 
and disposing of any of the ore or gold, or separating the ore from the 
gold, except such small quantities as may be necessary in making the 
test and developing the mine and ascertaining the richness of the 
ore. They may remove such specimens of the ore as may be neces- 
sary to exhibit to parties who might want to purchase said mine, for 
the purpose of bringing it into notice, so that it could be the more 
readily sold after the final hearing and disposition of the bill. But 
they shall carry no specimens off of said mine or away from where 
they store the ore at or near said lot without exhibiting the same to 
complainant or his attorney or agents, and shall keep a strict account 
of all such specimens and account for them on the final hearing of 
this bill. Nothing in this order shall be so construed as to prevent 
complainant from mining on any part of said lot, provided he does 
not locate so near defendant’s work as to interfere with them.”’ 


The complainant excepted. 


Mitner, Akin & Harris, for plaintiff in error. 


Gro. R. Brown; B. F. Asporr; P. P. DuPre, for de- 
fendants. 


Hatz, Justice. 


The order of the chancellor upon this application for an 
injunction, though not in the terms of complainant’s prayer, 
keeps the subject-matter in dispute in the position it was 
found when the bill was exhibited, and protects every in- 
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terest of the contending parties until the cause can be 
finally heard. It is true that it determines none of the 
nice and doubtful questions made, and this is the proper 
course to pursue upon a preliminary hearing, where it is 
always difficult, and sometimes impossible, to get all the 
evidence bearing upon the case before the judge. Usually 
the ex parte affidavits resorted to in such cases are partial 
and deficient in fullness, rarely disclosing affiant’s complete 
knowledge of the things about which he testifies. The 
only point on which we can pass is whether the judge has 
abused his discretion in the qualified sanction of this bill. 
The several questions urged in argument seem not to have 
been decided by him, and it would appear unseemly in us 
to offer instructions as to their disposition in advance of 
any direction given by him. Common courtesy, as well 
as the presumptions of law in his favor, would seem to re- 
quire us to infer that, when he acts upon them, he will 
reach a correct, rather than an erroneous, conclusion. So 
far from abusing his discretion, we think he has exercised 
it prudently and cautiously. The order is still under his 
control, and if any exigency should arise requiring a modi- 
fication of it, he will doubtless interpose and make a suita- 
able alteration. 
Judgment affirmed. 


THE SAVANNAH, FLorIDA AND WESTERN Ratiway vs. Fouks. 


[This case was argued at the last term, and the decision reserved. | 


Where the undisputed evidence showed that an engineer of a railroad 
company violated its rules furnished for his government in respect 
to passing switches and turnouts, and in respect to the speed at 
which trains should be run, and the precautions to be used by en- 
gineers to prevent collisions, and that a collision was occasioned in 
whole, or at least in large part, from his negligence in this regard, 
and that such collision caused his death, a recovery by his widow 
against the railroad for his homicide was contrary to law and un- 
supported by the evidence, whether or not there was also negli- 
gence on the part of the company’s employés on the other train 
With which the collision occurred. 
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(a.) Such violation of rules appearing from the evidence for the plain- 
tiff, semble that a non-suit should have been granted. 


March 9, 1886. 


Railroads. Damages. Negligence. Master and Ser- 
vant. Nonsuit. Before Judge Mersuon. Pierce Superior 
Court. March Term, 18&5. 


Mrs. Susan A. Folks brought an action against the Sa- 
vannah, Florida and Western Railway Company to recover 
damages for the homicide of her husband, who was an en- 
gineer on one of the defendant’s trains, and who was killed 
in a collision between the train on which he was engineer 
and another train on the defendant’s road. The facts shown 
by the evidence are sufficiently stated in the decision. 
The jury found for the plaintiff $7,000. The defendant 
moved for a new trial, which was refused, and it excepted. 


CuisHoLm & Erwnn, for plaintiff in error. 


Joun C. McDonatp; Lester & Ravenet, for defendant. 


Hat, Justice, 


If the plaintiff’s husband, who was an engineer in charge 
of one of defendant’s trains which collided with another, 
and whose death was occasioned by this collision, was neg- 
ligent in the performance of his duties, and the casualty 
was the result, either in whole or in part, of such negligence, 
then this verdict cannot stand; it is contrary to law and 
should be set aside. He was in charge of No. 2, which 
was the fast mail train, and was bound east on the day in 
question, and which appears to have run at full speed 
against train No. 11, bound west, at or near the seventy- 
third mile post on defendant’s railway. At this point the 
two trains met, and according to the schedule should have 
passed each other. There was a side track there, nearly a 
third of a mile long, to enable trains coming from opposite 
directions and meeting to pass each other. No. 11, accord- 
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ing to the schedule, if it had been on time, should have 
been on the siding when No. 2 reached it. At each end of 
this side track, there is what is known as a Wharton switch, 
which is arranged so as to give warning to the engineer 
approaching it, at adistance intervening “ between two 
telegraph poles,” whether it isin order or not. Train No. 
11 had been delayed by the blowing up of its head-light, 
and was four minutes behind-hand in reaching the switch 
at the eastern end of the turnout; it was nearly at that 
end of the turnout, standing still, when it was run into by 
the other train; no part of it had left the main track and 
gone on the siding. The other train approached the turn- 
out at full speed; it was running thirty-five miles an 
hour, and did not slacken its speed or halt for an instant, 
but ran at that high rate the whole length of the siding 
from the west to the east switch, when its progress was 
arrested by the fatal collision with the other train, result- 
ing in the complete and fearful wreck of both. A failure 
to observe the rules of the company, which seem to have 
been carefully framed to meet every contingency for the 
guidance and direction of engineers in charge of trains, 
in order to secure safety and to prevent collisions and other 
casualties, by this ill-fated engineer, was, as it seems to 
us, in large degree, if not wholly, the cause of this ca- 
lamity. Both at the beginning and end of these rules, 
which had been furnished to this engineer more than 
twelve months previous to this time, and which it was 
made his duty to study and consult, were found these nec- 
essary cautions, “In train service, the first consideration 
must be safety. Runnorisks.” “In allcases of doubt or 
uncertainty, take the safe course and run no risks.” These 
cautions are in the very spirit of our legislation, which by 
heavy penal sanctions have endeavored to secure this 
end by preventing intrusions on or obstructions to the 
tracks of railways (Code, §§44387, 4438), and by defining 
and punishing criminal negligence on the part of em- 


ployés, from which serious injury may occur or happen 
v 76-34 





530 SUPREME COURT OF GEORGIA. 


The Savannah, Florida and Western Railway vs. Folks. 


“to any human beings” (Acts of 1876, Code, §4586(b) ), as 

well as several others, especially those requiring the erec- 

tion of blow-posts, the ringing of bells or blowing of whis- 

tles, the slackening of speed upon approaching crossings. 

(Code, §§708, 709, 710), the precautions to be observed in 

crossing other railroads (Zb., 705), and forbidding the use* 
of explosive oils on trains. Jd. 4585. 

The east-bound train reached the passing point on time, 
and had the other train been on the siding, would have 
been entitled to the main track, and might have gone on 
without stopping; but before passing the engineer, by 
rule 16 of the company, was required to be “sure” that 
the cars on the turnout were clear of the main line; by 
certain special rules, which formed a part of the time- 
tables, he was admonished in reference to such particular 
points in “all cases of doubt to use the utmost caution, 
and to run norisks.” Rule No. 75 made it the duty of 
those in charge of passenger trains to wait for each other 
at schedule passing points ten minutes after the schedule 
time for the departure of waiting trains, and to avoid any 
possibility of collision. Rule 74 provides that to the time 
required in waiting for delayed trains, “ five minutes must 
be added for a possible variation in watches.” Rule 96 en- 
joins this further precaution : “ Engineers, upon approach- 
ing a turnout, will have their engines under such control as 
to prevent the possibility of an accident, should the switch 
be misplaced ; their speed must not exceed fifteen miles an 
hour in passing over stub switches ;” and by rule 6 they 
are imperatively commanded to see that switches are in po- 
sition in advance of their train while running. This engin- 
eer violated these rules, not only in approaching, but in 
failing to stop at the turnout, and in passing between the 
switches at such high speed without ascertaining, as it was 
his bounden duty to do, whether the train going west was 
on the main line or the side-track. Had he obeyed them, 
the collision in which he lost his life would not, in all 
probability, have happened. His failure to observe them 
was negligence on his part. These rules were laws he was 
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bound to obey, and having violated them, he was charge- 
able with negligence, which contributed in large measure, 
if it did not entirely cause the injury, on account of which 
his widow in this suit sets up her right to damages. He 
was running out of time, and was not entitled to the main 
line until the expiration of the time he should have stopped 
when he reached the west end of the side-track. Had he 
placed his train in a condition to have complied with this 
rule, and had he conformed to its requirements, he would 
have doubtless passed the train standing at the opposite 
end of the siding in safety. He was clearly derelict in his 
duty, and his negligence in this respect defeated his widow’s 
right of action, however negligent the defendant’s em- 
ployés on the other train may have been. Code, §3036 
and citations. Rowland vs. Cannon, 35 Ga., 105, 107, 108, 
is directly in point, as to the circumstances and the ques- 
tions arising thereon, with this case. In principle, the 
East Tenn., Va. & Ga. R. R.vs. Duggan, 51 /b., 212; Ga. 
R. R. vs. McDade, 59 Ga., 73; Central R. R. vs. Mitchell, 
63 Jb., 181, 182, and other cases cited on the brief of coun- 
sel for the company, are decisive against the plaintiff’s 
right of recovery. 

The foregoing facts are uncontroverted, and appearing: 
in the evidence offered by the plaintiff, it would seem that 
the non-suit moved by the defendant should have-been: 
awarded. Her own testimony negatived her right of ‘re- 
covery. But be this a3 it may, when the defence-was forti- 
fied by much additional proof, which was not contradicted | 
and assailed, there was no evidence on which to-found this : 
heavy verdict against the railroad company, and its mo-- 
tion to set it aside should have been granted and\anew trial | 
ordered. It was certainly contrary to law, and‘was with’. 
out evidence to support it. The view taken renders it 
unnecessary to decide whether the defendant’s employés 
on the other train were negligent in their conduct, or 
whether they failed to perform their duty, and upon this 
subject we express no opinion. 

Judgment reversed. 
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Tue East TENNESSEE, VIRGINIA AND GEORGIA RAILROAD 
vs. Wriagut & Company. 


[This case was argued at the last term, and the decision reserved.] 


1. Where goods were shipped by steamer from Baltimore, Md., to 
Savannah, Ga., and thence by a connecting railroad to Brunswick, 
and on their arrival it appeared that a portion of the goods had 
been abstracted, and the railroad tendered their value, but this 
was refused because the consignees also claimed damage to the 
goods from salt water during the voyage, which was contested : 

Held, that the items for damage and for loss of goods were severable; 
and the tender was proper, and should have been accepted. 

2. Where it was conceded that the damage tothe goods occurred 
during the ocean voyage, and was complete before their delivery 
to the railroad, the liability of the latter to the consignees therefor 
would depend upon the contract of affreightment between the 
steamship company and the plaintiffs. If the steamship company 
was not liable, and the railroad company would have no recourse 
on it, the railroad company would not be liable to the consignees. 

(a.) Where the bill of lading issued by the steamship company pro- 

‘ vided for an exemption from injury resulting from ‘‘blowing’”’ of 
bilge-water upon the goods, and from other perils of the sea, and 
the evidence showed that theinjury resulted from such ‘‘blowing’’ 
of bilge-water, occasioned by the rolling and tossing of the vessel, 
and there was no evidence of negligence, either in the stowage of 
the goods or in allowing any unusual quantity cf bilge-water to 
collect, a verdict finding for the plaintiffs for the amount of dam- . 
age so occasioned was contrary to law. 

(b.) A bill of lading by an ocean steamship company containing an 

_ exemption from liability from ‘‘blowing’’ and other perils of the 

, sea is valid and binding on the consignees who receive it. 

(c.) Opinions of witnesses offered as experts, that damage to goods 
was occasioned by negligence, is not admissible, and if admitted 
should not weigh against positive testimony to facts instead of 
conclusions. 

(d.) Where the evidence leaves it in doubt whether the damage was 
occasioned by the ordinary perils of the sea or by the negligence 
of the company, and where there is an exemption in the bill of 
lading from the injury occasioned by such perils, semble that the 
plaintiffs cannot recover. If they would protect themselves from 
the damage resulting from this cause, they should have obtained 
‘a marine policy of insurance. 

(e.) The verdict in excess of the shortage is contrary to law and un- 
supported by evidence, and is set aside; for the amount of the 
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shortage it must stand. But plaintiffs must pay costs both in the 
superior court and in this court. , 
March 9, 1886. 


Carriers. Railroads. Damages. Negligence. Con- 
tracts. Before Judge MersHon. Glynn Superior Court. 
December Term, 1884. 


Reported in the decision. 

Goopygar & Kay, for plaintiff in error. 

Ina E. Surra; Franx H. Harris, for defendants. 
Hat, Justice. 


The declaration in this.case sets forth the plaintiffs’ 
claim for damages done to a package of goods shipped 
from Baltimore to Savannah on the steamer John Hop- 
kins, and which was to be forwarded by rail from the latter 
port to Brunswick. The box containing the goods, it was 
alleged, had been opened, and sixty-nine dollars and fifty 
cents worth of the same had been abstracted therefrom, 
and were never delivered to the plaintiffs, who were the 
consignees at Brunswick. The other damage claimed 
amounted to $158.50, which was caused by wetting the 
goods with sea-water; there was a further claim for attor- 
ney’s fees, which, however, was withdrawn and abandoned 
on the hearing. 

The defences pleaded were the general issue, a continu- 
ing tender of the amount claimed for the goods abstracted, 
and that, as to the $158.50 damage done to the goods by 
salt-water, the defendant was not liable, by reason of the 
fact that it and connecting lines had exercised due dili- 
gence; and that it was occasioned by the act of God and 
perils of the sea and rough weather on the voyage of the 
steamship from Baltimore to Savannah, which was a part 
of the route over which the goods alleged to have been 
damaged were transported; and that liability for the perils 





534 SUPREME COURT OF GEORGIA. 


The East Tennessee, Virginia and Georgia Railroad vs. Wright & Co. 


which occasioned the damage was specially excepted in 
the bill of lading or contract of affreightment, and if the 
consignees desired protection from it, they should have 
provided for this object by procuring a policy of insurance. 
The case was tried upon these issues, and a verdict re- 
turned in favor of the plaintiffs for the amount of the 
shortage in the goods when delivered and of the damage 
done to them by being wet from salt-water, but without 
interest. The defendant moved to set the verdict aside, 
and prayed the grant of a new trial upon the various 
grounds set out in the motion therefor, which was refused 
by the court, and it excepted to the judgment overruling 
its motion. 

1. The defendant’s liability for the missing goods was 
admitted, and the ascertained and agreed value of them 
tendered, which was refused by the plaintiffs, unless it 
tendered the whole amount of damages claimed. Liability 
for that occasioned by sea-water was severable from the 
other, and was contested; the tender for that amount of 
shortage was proper, and should not have been rejected 
by the plaintiffs ; this seems to have been the view enter- 
tained by the jury, as the verdict was simply for the 
amounts making up these two items of damage. To the ex- 
tent of the first, it is right, and in any event must stand for 
that sum. It is therefore unnecessary to consider any 
alleged errors in the charge of the court respecting the 
tender, since, if any such there are, the defendant was not 
injured by them. 

2. It is perfectly clear, from the evidence in the case, 
that the other damage to the goods was done on the sea 
voyage from Baltimore to Savannah. The survey made 
by the port-wardens of Savannah of the cargo of the steam- 
ship upon her arrival incontestably establishes this fact ; 
indeed, there was no dispute as to the correctness of their 
return of the survey in this particular. This damage being 
complete before the goods were delivered to the defend- 
ant, or its connecting line of railway, its liability to this 
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action will depend upon the character of the contract of 
affreightment entered into at Baltimore between the plain- 
tiffs and the steamship company ; if that company was not 
liable, and the defendant has no recourse upon it for the 
damage, then the defendant was not liable, and the recov- 
ery to that extent was wrong. 

There is no evidence going to show that the goods were 
not properly stowed and dunnaged in the hold of the ves- 
sel; the uncontradicted evidence is that they were, and 
the fact that they were injured by the “blowing” of bilge- 
water upon them, occasioned by the rolling and tossing 
of the vessel, is incontestable; this is the conceded proof. 
It is equally clear that the bill of lading or contract of 
affreightment stipulates for exemption from liability on 
the part of the steamship company for damage occasioned 
by “blowing” as well as by other “ perils of the seas.” 
Had this carrier the right to stipulate for exemption from 
liability for damages arising from such a cause; and by 
accepting this bill of lading, did the consignee agree to 
thisexemption? Does such an exception violate any rule 
of public policy ? These questions are best answered by 
the very words of the law: “ Carriers by water have, from 
a very early period, been in the habit of making special 
acceptances of goods to be carried for hire, and guard- 
ing themselves by the bill of lading or contract of affreight- 
ment from losses occasioned by the ‘perils of the seas,’ 
These words certainly denote the natural accidents pecu- 
liar to that element, and from losses thereby occasioned, the 
common carrier by water is, and always has been, exempt 
by the common law.” Angell on Carriers, §166, and cases 
cited in notes 1 and (a) there. That the collection of sea- 
water in the bottom of vessels is one of the ordinary inci- 
dents of a sea voyage, dependent, as to its quantity, upon 
the state of the weather and the smoothness of the water, 
and that damage may sometimes result to goods from this 
cause, is made too evident by the testimony in this case to 
be questioned. It was proved, as we have seen, and not 
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controverted, that these goods were properly stowed in the 
portion of the ship where they were placed. It was not 
shown that an unusual quantity of bilge-water was suffered 
to accumulate, or that the officers and crew were guilty of 
any negligence in that respect, unless that fact may be 
reached from an expression of opinion by some of the 
witnesses offered as experts by plaintiffs, that the damage 
was occasioned by their negligence, which was a conclusion 
to be drawn by the jury from the facts in proof, and 
to which the witnesses should not have been allowed 
to testify ( Wylly et al., ex’rs, vs. Gazan*), and which, 
if admitted, was entitled to no weight as against the 
positive testimony of other witnesses. Where the evi- 
dence leaves it in doubt whether the damage was occasioned 
. by the ordinary perils of the sea or by the negligence of 
the company, and where there is an exemption in the bill 
of lading from liability for the injury thereby occasioned, 
it seems that the plaintiffcannot recover. Ovean Steam- 
ship Company vs. McAlpin, 69 Ga., 437, 441. If the 
’ plaintiffs would have protected themselves from the dam- 
age resulting from this cause, they should have obtained 
a marine policy of insurance. Underwriters’ Agency vs. 
Sutherlin, 55 Ga., 266. The Supreme Court of the United 
States, in Clunk ws. Burnwell, 12 Howard, 272, held, 
“Tf goods properly stowed are damaged by sweat, that is 
by the condensation of moisture occasioned by passing from 
a warm to a cold climate, the loss is by a peril of the sea, 
and the carrier is not liable.” The same high court also 
held in the Star of Hope, 17 Wallace, 651, “ If goods are 
not properly stowed, the carrier is liable; and although 
the bill of lading says nothing as to the place of stowage, 
a usage of the trade may be shown to stow such goods in 
a particular part of the vessel.” In this case, it was shown 
that they were stowed according to the usage. The plain- 
tiffs in this case, by neglecting to take out a marine policy, 
seem to have speculated on the result of the voyage from 


* 69 Ga., 506. 
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Baltimore to Savannah, and that the speculation resulted 
unfortunately to them affords no reason why the carrier 
should be made to bear the loss arising from their failure 
to provide indemnity against it. 

All of this verdict, except that covering the damage 
occasioned by the shortage in the goods, is contrary to law, 
and has no evidence to support it, and to this extent is to 
beset aside. As to the amount of sixty-nine dollars and 
fifty cents, it must stand, but the plaintiffs must pay costs 
both in this and in the superior court. This dispenses 
with the necessity of considering other questions made in 
the record. With this qualification, the judgment of the 
superior court is reversed. 


ENGLISH vs. THE BANK OF THE STATE OF GEORGIA. 


[This case was argued at the last term, and the decision reserved.] 


A bank held certain jewelry. In order to get possession of it and 
carry it to his store, one S. obtained a written guaranty from the 
president, who was also the principal stockholder of the bank, 
and one E., to the bank, on March 22, 1877, one mode of discharg- 
ing which was by “‘ the faithful return of said goods.’’ They were 
returned to the bank and placed in its vault under the control of 
its cashier. §S. desired to obtain them, in order to offer them for 
sale in another city, but the bank cashier refused to allow him to 
have them without E. came down tothe bank and made a guaranty 
in person, or without his signature. E. wrote the following note 
to the president of the bank, dated March 30: ‘‘ Mr. Sharpe in- 
forms me that he wants to go to Augusta and take your goods; 
any arrangement you make with him for us will be satisfactory to 
me,’’ etc. The president thereupon agreed in parol that he and 
E. would be jointly responsible to the bank. The president took 
a receipt from 8S. to himself and E. for the goods, providing that 
the goods should be sold for their account, and that S. would pay 
over the proceeds. The goods were delivered to §., who absconded 
with them. The bank brought suit against its president and E., 
and a verdict was rendered in its favor over the defence of E. : 

Held, that, whether the contract of March 30th be considered as re=- 
viving the written contract of March 22d, or as making a new con- 
tract of guaranty, as between the guarantors and the bank, the 
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parol agreement of the president was necessary to make it a com- 
plete contract. His co-surety was entitled to a valid binding con- 
tract, on which he could require contribution; but the parol 
agreement of the president with the bank was not sufficient for 
that purpose, and therefore E. would not be bound. 

(a.) The charge set out in the 7th ground of the motion and the re- 
fusal to charge as requested in the 4th and 5th grounds, as well as 
the general view of the law of the case indicated in the charge, in 
so far as contrary to this decision, were erroneous. 

(b.) The double agency of the president, at once representing the in- 
terest of the bank and acting to bind E., is not valid. 

(c.) As the record now discloses the facts, the verdict is contrary to 
the evidence. 

(d.) E. stands in this transaction as an accommodation endorser or 
surety. 

March 9, 1886, 


Contracts. Principal and Surety. Guaranty. Princi- 
paland Agent. Before Judge Hammonp. Fulton Superior 
Court. March Term, 1885. 


The Bank of the State of Georgia brought suit against 
J. W. English and F. M. Coker, alleging that one George 
Sharpe, Jr., sold to the bank a lot of watches, diamonds 
and jewelry ; that he was anxious to have the privilege of 
selling these articles at retail, paying to the bank the cost 
price with a reasonable addition thereto, and retaining the 
balance for his services ; that the bank was willing to let 
him have the goods, provided English and Coker would 
bind themselves to see that the property or the proceeds 
of its sale was returned to it; that they wrote to the bank 
the following letter : 

“* AttANTA, GA., March 22, 1877. 
“Bank of the State of Georgia, Atlanta, Georgia: 

At our request, you will deliver to George Sharpe, Jr., the two bills 
of goods attacked to this paper, being fully described in said bills, 
consisting of diamonds, watches, jewelry, etc., and amounting in the 
aggregate to $10,764.70, the same being the property of said bank, 
and paid for with its money, to sell on commission, and held in trust 
for our account and risk, and we agree to and hereby bind ourselves 
for the faithful return of said goods or the money for them as sold, on 
demand, or so much as may be due said bank on the above stated 
goods. ““F, M. Coker, 

“J. W. EnGuisn.” 
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That upon the faith of this guaranty the property was 
delivered to Sharpe; that on March 30, Sharpe desired to 
take the goods to Augusta, and the bank consented thereto, 
provided Coker and English also consented; that Coker 
consented verbally, and English wrote to Coker, who was 
president of the bank, the following letter : 


** Marcu 30, 1877. 
‘6 Mr, F. M. Coker: 


Dear Sir—Mr. Sharpe informs me that he wants to go to Augusta 
and take your goods; any arrangement you make with him for us 
will be satisfactory to me. I am very busy or I would see you in 
person. 

Yours truly, J. W. EnGuisu.”’ 


That on the faith of this letter, and with Coker’s verbal 
statement of consent, the bank agreed for Sharpe to 
take the goods in trust to sell upon commission; that 
Sharpe absconded with the property, and thereupon suit 
was brought against Coker and English. 

The evidence is sufficiently stated in the decision. 

The jury found for the plaintiff $5,848.14, principal, and 
$3,702.13, interest. By consent of plaintiff’s attorney, 
$363.38 of the interest was written off. Defendant, English, 
moved for a new trial, on the following among other 
grounds: 

(4.) Because the court erred in refusing to give the fol- 
lowing charge to the jury : “‘ The plaintiff sues on the agree- 
ment of March 22d and March 30th, 1877. If you find 
from the evidence that the goods were delivered to Sharpe 
under the agreement of March 22, and that afterwards 
Coker got uneasy, and the goods were returned to the 
bank, that agreement would be at an end, and not be longer 
binding, and there could be no recovery on that agree- 
ment; and as the suit is based on that agreement, there 
can be no recovery in this case.” 

(5.) Because vhe court refused to give the following 
charge to the jury: “The suit is based on the two agree- 
ments of March 22d and March 30th, and there is no alle- 
gation that the goods were delivered to Sharpe on any 
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other agreements, and there can be no recovery on any 
other agreements. If Coker’s agreement to be responsi. 
ble to the bank was a verbal agreement, it would be void 
and not binding on Coker, and if Coker was not bound 
under the agreement, then English would not be bound.” 

(7.) Because the court charged as follows: “ If the lia- 
bility of English on that obligation became extinct by the 
return of the goods to the bank, then, if the bank after. 
wards delivered the goods to Sharpe to carry to Augusta 
to sell for its account, it would be your duty to inquire 
whether English's liability Lezame revived by reason of 
anything that occurred between the parties. If you believe 
from the evidence that English gave written authority to 
Coker to make any arrangement for him that he might see 
proper with Sharpe, in reference to taking the goods to 
Augusta, and if Coker made an arrangement with the 
bank, for himself and English, by which the goods were 
delivered to Sharpe to take to Augusta, under the author- 
ity granted him by English in that writing, and if he 
agreed with the bank for himself and English that the ob- 
ligation which had been given by him and English to the 
bank on the 22d of March, 1877, was to be and remain of 
force, and under that the goods were delivered to Sharpe 
by the bank to be taken to Augusta and sold by him, then 
that obligation would be revived and would be in force, 
and if Sharpe absconded with the goods, and the bank 
thereby suffered joss, it could recover its damages out of 
Ooker and English.” 

The motion was overruled, and English excepted. 


Hopkins & GLENN, for plaintiff in error. 


Jutius L. Brown; CanpDLER, THomson & CanDLER, for 
defendant. 


Jackson, Chief Justice. 


A suit was brought by the Bank of the State of Georgia 
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against James W. English and F. M. Coker to answer to 
certain matters of complaint and "indebtedness arising 
thereon by reason of certain obligations of suretyship or 
guaranty incurred by English and Coker in behalf of Geo. 
Sharpe, Jr., in the sale of certain jewelry for the said 
bank, turned over for sale to Sharpe by the bank upon said 
guaranty, that the proceeds of the sale, or so much as may 
be due said bank, or the jewelry itself should be returned 
to the bank. English pleaded that he was not so indebted 
to the bank, and upon this issue the jury found against 
him. Thereunvon, certain errors of law on the charge of 
the court and the refusals to charge are made on the denial 
of a new trial, and these bring the case here. 

Coker, the other surety, is the president and controlling 
stockholder of the bank, and acted with the bank in the 
suit, and of course made no defence and does not complain 
of, or except to, the verdict, which is against both. 

The declaration sets out the facts at length and with 
particularity, setting out the writing signed by English 
and Coker on the 22d of March, 1877, making the guaranty 
above alluded to, and a written note or authority from 
- English to Coker, dated the 30th of March, 1877, to the 
effect that Sharpe wished to take the goods to Augusta, 
and that any arrangement he, Coker, made with him for 
the two would be satisfactory to the writer; and other 
averments that, upon the faith of that letter and of Coker’s 
verbal statements of his consent, it (the bank) consented 
that said Sharpe might take the goods to Augusta, and 
that English and Ooker, since Sharpe absconded, have 
time and again said that he had gone to parts unknown, 
and that they are unable to re-deliver the goods, and yet 
refuse to pay their value, and that they have often refused, 
and still refuse, to pay, and that by virtue of said guaranty 
and of the premises, an action has accrued to it to recover 
from them ten thousand seven hundred and sixty-four 
and seventy one-hundredths dollars, besides interest from 
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said March 30, 1877; wherefore petitioner prays process 
to answer said mattefs. 

So that it appears from the declaration that the suit is 
based upon the two transactions of the 22d and 30th of 
March, 1877, and the controlling question is, whether or 
not English is responsible to answer and respond to the 
bank upon these contracts, under all the facts of the case; 
and upon the trial of that controlling issue, whether or 
not the law of the case has been given to the jury by the 
court. 

Accordingly the main allegations of error pressed by 
the counsel for plaintiff in error, all gravitate towards, 
and bear upon, a single central thought, and that is whether 
English is longer bound upon the guaranty of the 22d of 
March, when the goods were returned to the control and 
custody of the bank prior to the 30th of March, and parted 
with by the bank in such manner as no longer to bind 
him; or, in other words, whether by the contract enabling 
Sharpe to take the jewelry to Augusta, the bank, in law, 
released English—not intentionally, of course—but in the 
necessary and inevitable legal effect of that last contract 
in its want of binding force on English, or on Coker, the 
co-surety of English, and thus on the latter. 

It may be well to look at that transaction of the 30th 
of March, 1877, and to ascertain from the evidence exactly 
what it was. 

English’s note to Coker before the contract of 30th of 
March was made, and of that date, and authorizing Coker 
to make it for English as well as for himself, is in these 
words: 


**Marcu 30, 1877. 

** Mr. F. M. Coxer: Dear Sir—Mr. Sharpe informs me that he wants 
to gvto Augusta and take your goods; any arrangement you make 
with him for us will be satisfactory to me. I am very busy orI 
would see you in person. Yours truly, J. W. Eneuisx.”’ 


It needs no argument to show that the words “your 
goods ” mean the bank’s goods. Coker being president and 
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ruling stockholder of the bank, English says “your goods” — 
that is, the bank’s goods; and Coker being co-surety of 
English to the bank, he says “for us;” that is, when he 
talks of arranging to let Sharpe go to Augusta with the 
bank’s goods, he then authorizes Coker to make the ar- 
rangement for you and me, the bank’s sureties for the re- 
turn of, or payment for, the jewelry. 

The following receipt was given by Sharpe for the jew- 
elry,in pursuance of the letter of authority just set out, 
and in response to, and consummation of, the arrangement 
authorized by English, and made verbally with the bank 
by Coker: 


‘Received of James W. English and F. M. Coker the foregoing 
list of goods, diamonds, watches, jewelry, etc., as described on this 
and the two opposite pages of this sheet, which I am to hold in trust 
and for sale for account of said Coker and English, they allowing 
me to take same to Augusta, Ga., for sale for their account, and 
agree to hold the same carefully and cautiously, and to return the 
same within one week from date, all that I do not sell, and to pay 
over the money that I receive for that I sell, to be sold at not less 
than twenty-five per cent. discount from list prices as hereon stated 
on list. 

‘* Atlanta, Ga., March 30th, 1877. 

j G. W. SHarps, JR.”’ 

** Attest: Wa. L. Psst, N. P.’’ 


According to Peel, the cashier of the bank, that verbal 
contract is about to this effect: That English and Coker 
were to be bound for the goods as in the former case; that 
first, English was sole surety for Sharpe to take the goods 
to his store in Atlanta, and afterwards English and Coker 
were jointly bound for them to be taken to that store, and 
after that English and Coker were to be bound for them 
for him to take them to Augusta. 

In reply to the question, “That was Mr. Coker’s ver- 
bal agreement to be bound as above?” Peel answered, 
“ Yes, sir.” 

In reply to the question, “ Did that letter have anything 
todo with it? Peel replied, “ Yes, sir; we refused to let 
him have them. Mr. Sharpe said Mr. English would come 
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down and sign the papers next morning, and we told him 
he must bring Captain English or get his signature; we 
couldn’t let him have them without that, and he went off, 
and we expected him to bring Captain English, but he 
brought this note, and on that we let them go.” 

In answer to the question, “ He had been there two or 
three times trying to arrange to get them?” he replied, 
“ Yes, sir;” and in response to this, “And finally brought 
this note?” his reply was, “ Yes, sir;” and further, in re- 
sponse to this, “I understood you to say it was on faith of 
this verbal arrangement made by Mr. Coker and that note 
that you let these goods go to Mr. Sharpe to carry them 
off?” he replied, “ Yes, sir.” And in response to this, 
“ Without that he couldn’t have got them ?” his response 
was, ‘“ No, sir, he couldn’t.” 

All this was brought out by the bank in questions put 
by it to its cashier. 

On the cross-examination, in reply to the question, “« He 
could have let Sharpe have them without your knowl- 
edge?” he answered, “ No, sir; I had charge of them, and 
collaterals and all that;” and in reply to this, “Do you 
mean that if Mr. Coker had told you to turn them over, 
you would, in any event, have refused?” he answered, 
“Yes, sir;” and to this,“ Why?” he answered, “* Because 
I would, unless he would make it all right;” and to 
“ How all right?” he answered, ‘* By becoming bound for 
them ;” and further, he staled in reply to questions put 
by counsel for English, that these goods were delivered 
March 30th; that they were in the vault of the bank, and 
had been there two, three or four days; that witness had 
gone over to Sharpe’s and taken them to the bank and 
put them in the vault; that Sharpe came to get them on 
the morning of the 30th, but he would not let him have 
them without the proper showing, and told him that he 
must get English and Coker to stand for him again, and 
on his return, Sharpe said English would come down in 
the morning and sign the papers; that Sharpe was talking 
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to him, witness, and Coker, when trying to get the goods, 
and went off and brought English’s note, and then Coker 
said he would be bound for the other half—undivided 
half,—and then he, witness, delivered the goods to Sharpe 
and took the receipt for them; that he, witness, was act- 
ing for the bank and representing its interest in talking 
about letting Sharpe have the goods and requiring Coker 
to say he would be bound for half the goods which then 
the bank had in the vault, and he, witness, wanted Coker: 
and English to become security if Sharpe got them out.. 
Thus it appears quite clear to us that Sharpe had re- 
turned the goods to the bank between the 22d and 30th of 
March, and that the goods were safely deposited in the 
vault of the bank, and that Sharpe could not get them out 
of the possession of the bank in order to try the Augusta. 
market to sell them without the assent of the bank, and. 
some contract satisfactory to the bank. It is equally clear: 
that, when Sharpe did return them to the bank, the owner’ 
of them, between the 22d and the 30th of March, 1877,, 
and the bank received them and put them in its vault and. 
controlled them again as its property so returned, refusing 
to let Sharpe get possession of them again except on terms 
satisfactory to the bank, the contract of the 22d of March. 
was fulfilled by the return of the jewelry to the bank by” 
Sharpe, payment in the jewelry itself was made to the 
bank by him, and Coker and English, his sureties, were: 
discharged from further obligation under that contract.. 
One of the modes of discharging that contract of the 22d. 
of March is “the faithful return of said goods,” which is: 
made as complete satisfaction of Coker’s and English’s: 
guaranty as the money, if Sharp had sold them, or so much: 
of it as might be due the bank, by the very terms of. the: 
contract of these sureties. It is unnecessary to-apphy the: 
rule of “‘stricti” or “ strictissimi juris” for their benefit, 
for the plain words of the contract of the 22d of March 
make that return the fulfillment of their obligations. 


It follows that, before these sureties could be bound 
v 76-35 
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again on tke restoration of the possession of this jewelry 
to Sharpe, they must make a new valid contract to bind 
them to pay the debt of another as guarantors, and that 
contract, to be valid, must bein writing Hence, the re- 
fusal of the bank, through Peel, its cashier, and highest 
officer guoad hoc, Coker being one of the sureties and inter- 
ested on the other side, and backed, too. as Peel was by 
Coker, the president, though on the other side; hence the 
bank’s refusal, though importuned a whole day by Sharpe 
1o do so, to let him have the jewelry until these sureties 
were bound again. Hence, the solicitude to get English’s 
signature to whatever contract was made; hence the rejec- 
tion of his verbal promise, through Sharpe, to sign the next 
morning, and the demand fora writing from him, and 
hence the delivery of the jewelry to Sharpe, on the strength 
of his note to Coker, backed by Coker’s verbal promise to 
be bound, too. The bank’s faith in its president reposed 
on the mere word of that officer that he would be bound ; 
but very properly its confidence in a stranger did not rest 
securely unless it lay on the legal written obligation of 
English. That note to Coker, signed by English. gave 
repose to the bank’s caution, and the question comes back 
to this: does that note authorize another contract with the 
bank; and if it does, will a verbal contract with the bank 
for both, made by Coker, bind English, or will English be 
bound, if the note gives authority to Coker to bind him to- 
gether with Coker as co-surety, when Coker himself is not 
‘bound in writing to the bank, but only by oral promise? . 
Strictly construed, the note of English to Coker might 
.be construed to give authority to arrange with Sharpe— 
not with the bank—and the contract, to be valid, must be 
with the bank. Taken in connection with the words “ your 
goods,” alluding to the jewelry as the bank’s goods most 
.probably, the intention of English, drawn from a fair con- 
‘struction of the words, was that he empowered Coker to 
act for him in respect to the bank’s power over the goods, 
and its interest in them, as well as to Sharpe’s getting 
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possession of them, to go to Augusta and sell them. But 
when we read the receipt given by Sharpe on the 30th of 
March, when he got the goods from the bank to carry them 
to Augusta, it relates solely toSharpe’s contract with Eng- 
lish and Coker, and not a line or word in writing has the 
slightest reference tothe bank. It is no contract with the 
bank, That contract is outside of this receipt. It is out- 
side of the note empowering Coker to act for him, written 
by English. It stands wholly in parol—outside of the 
contract of the 22d of March, too; or if part of the con- 
tract of the 30th with the bank be in the note of English 
or the receipt of Sharpe, or the contract of the 22d, it gets 
into each and all of them by the verbal agreement of Coker 
and Peel, made when the jewelry was taken from the vault 
and delivered to Sharpe on the faith of the note of English 
and the verbal promise of Coker. And a very singular 
transaction it was, its peculiarity springing from the fact 
that one man represented, in part, at least, and powerful 
part, if not with absolute will, the bank, as its president 
and primal agent, and his absent co-surety, as his agent 
also. Such a double and antagonistic agency is not in 
conformity to law, and is wholly unlike the case of a broker, 
or other disinterested agent of two parties, with no interest 
in either further than to secure fees for his labor. The 
authorities are to the effect that Coker, as president of the 
bank and its alter ego, cannot make a valid contract be- 
tween it and English, as agent for English, too. The case at 
bar illustrates the danger of such agency, for Coker’s eyes 
were upon securing the bank, rather than arranging the 
best he could for English. 

But passing by its singularity, it 1s not easy to see how 
a contract in parol, or that link of it that is absolutely 
necessary to make the items in writing parts of the con- 
tract between the parties at issue—resting in a verbal 
agreement—can bind sureties or accommodation guaran- 
tors, or make them liable as such. Whether the verbal 
agreement of the 30th revived the written agreement of 
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the 22d, or made a new agreement in connection with the 
note of English and the receipt of Sharpe of the 30th, it 
still is down with the same complaint. It can neither re- 
vive a dead, defunct, paid-up contract verbally, nor can it 
make a new obligation of guaranty or security. So that 
it is immaterial whether that verbal arrangement tried to 
do the one or the other, it had no legal vitality to do either. 

But even if this were all unsound, we do not see how 
English could be bound, unless Coker was; and that 
Coker’s promise was absolutely worthless, being a mere 
verbal promise to be surety for an undivided half, is too 
clear for argument beyond the mere statement of the fact. 
No matter how much faith the bank had in Coker’s verbal 
promise, English, too, was interested in the matter to the 
extent of one-half the liability ; and perhaps his confidence 
was not so great. He is entitled to contribution from 
Coker, and to have from him a legal, binding, written 
promise as co-surety with himself. This verbal promise, 
to himself as president and to Peel as cashier of the bank, 
would hardly enable English to recover, in law, from Coker 
contribution, when the bank forced all the debt out of 
him. 

It follows from the conclusions above reached by this 
court that the court below erred in the charge as given in 
the 7th ground of the motion and the refusal to charge as 
requested in the 4th and 5th grounds of the motion, as 
well as in the general view of the law of the case indi- 
cated in the charge, wherein anything is said in antagon- 
ism to the views above expressed. 

It will be observed that the above opinion rests in great 
part upon the agreement as testified to by Mr. Peel and 
the facts narrated by him touching the occasion and time 
and manner of the return of the goods to the bank. His 
account of it is not contradicted by Mr. Coker, but is con- 
firmed in so far as the verbal arrangement to allow Mr. 
Sharpe to retake the goods from the bank on the 80th is 
concerned, while he thinks Mr. Peel mistaken as to the 
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time Sharpe returned them to the bank, but fails to re- 
member distinctly himself about it, while the book-keeper 
of Sharpe confirms the recollection of Mr. Peel. It is not 
very material when they were returned, or how long the 
bank had them. The question is, did the bank get them 
back as its property, and before Sharpe could get them, 
was a new bargain made with Coker and the bank and Peel, 
and did that bind English ? 

The suggestion that the jewelry was returned only to 
be checked is hardly worthy of consideration, so far as the 
facts of this record go. Wé6 do not see any but vague and 
unreliable testimony to that effect. Peel was the man 
who was sent to check the lists; he did it at the store, he 
himself swore; he directed the goods to be returned ; they 
were in his custody and control, even over President Coker, 
because of his interest as surety for Sharpe. They were 
put in the vault of the bank by him, and taken out of it 
the same way, and he knew and ought to know more 
about it than anybody else. He is a man of unquestion- 
able character and veracity, wholly disinterested now, 
having left this bank, and is sustained in respect to the 
time when the goods were returned, two or three days be- 
fore the 30th, by the book-keeper at Sharpe’s store. Be- 
sides, why were the goods in the vault of the bank, if 
brought there merely to check and see all was there? 
Rather a curious place to put them for a little while just 
to check them. 

Moreover, Sharpe was about to run away; he did ab- 
scond that very night with these goods. If they were in 
his own possession and control, and not in the bank’s, why 
did he not take them off without leave from the bank? 
The bank had them, it controlled them, and therefore 
their Jeave and a contract with them and English’s signa- 
ture or written authority were necessary to Sharpe’s pur- 
pose to run off with them. 

So that, as the record now stands, a verdict that the 
jewelry was only brou,ht to the bank to be checked, and 
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was not then and there recognized as its property and 
in its possession, having been delivered up to it merely to 
take an account of it at the bank, would be overwhelm- 
ingly against evidence and without sufficient evidence to 
support it. 

What additional evidence may be brought to bear on it, 
we do not knew and cannot foresee ; but we think the con- 
clusion reached frem that in this record, that the goods 
had been restcred to the bank, and were in its absolute 
possession on the 50th of March, 1877, is irresistible to any 
fair mind in search of truth. 

We think, therefore, that a new trial must be awarded, 
because the law of the case, arising out of the facts of the 
case as made in the record before us, has not been given 
by the court or reached by the jury in the verdict ren- 
dered. 

Perhaps it is well to add that this contract on the part 
of English is no guaranty for value or consideration to 
himself, but the consideration was benefit to Sharpe, a 
third person, and a mere accommodation, and he stands on 
the footing of an accommodation endorser or a surety. De- 
Colyar on Guaranty and Prin. and Surety, pp. 66, 152, e¢ 
seg., Rule iv: Wright vs. Shorter, 56 Ga., 72-16; Code, 
§2148. 

On the point of the double agency of Coker, and his 
incompetency to act in that capacity, see, cited by plain- 
tiff in error: Brown Stat. Frauds, sec. 367; Brandt on 
Suretyship and Guaranty, sec. 46; 2 Campbell, 203; 
5 Barn. & Ald., 333; 4 Jd., 448; 45 Mo., 444; and see 
also DeColyar on Guaranty and Prin. and Surety, p. 193, 
and 60 Ga., 221, Mayor, etc., of Macon et al. vs. Huff: 

On the insufficiency of the verbal contract of Coker to 
bind English, sec Code of Ga., §1950, sub sec. 2; 63 Ga., 
67; Code, §§2170. 2178; DeColyar on Guaranty and Prin. 
and Surety, p. 206; Smith vs. Jones, 66 Ga., 338; North & 
Co. vs. Mendel & Bro.,73 Ga., 400; 1 Smith’s Lead. Cases, 
6 ed., p. 283, and Wilkinson vs. Evans, L. R.1 C. P., 407. 
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The questions discussed and ruled above in this opinion 
control the case as made in this record; and unless ad- 
ditional facts throw other light upon the case, they must 
control it always. Therefore it is unnecessary to notice 
other points. In the briefs of the able and industrious 
counsel of defendant in error, we see nothing overthrow- 
ing the legal positions we adjudicate. We subjoin their 
citations. 

See, also, Hartridge vs. Sav. Bk. & Trust Co , 75 Ga.,149.. 

Cited for defendant in error: 60 Am. Dec., 760; 54 Jd., 
299 n; 18 Ill., 109; 7.Am. Dec., 44, 286; 12 Mass., 137; 
12 Johns. 102; 5 N. Y.,229; 19 Pick., 502; 9 Leigh, 387; 
15 Mo., 365; 24 Ill., 329; 56 /d., 233; Code, §§3332, 2141, 
3030, 3065; 61 Ga., 147; Code, §2148 ; 57 Ga., 193; §§2178, 
2179, 2182 of Code; §1951 Code; 55 Ga., 277; 60 Jd, 
456; 40 7d., 65; 45 Jd.,138; 57 7d., 443; 58 Jd., 115; 59 
Jd.,472; 61 Zd.,181, 168; 62 Jd., 11, 53; 63 Jd., 326-610, 

Judgment reversed. 


JACKSON vs. THE STATE OF GEORGIA. 
{ This case was argued at the last term, and the decision reserved.] 


. It is not an open question in this court that persons over sixty 
years of age are competent, when they consent, to act as grand- 
jurors. 

. The defendant had no right to except to the entry of a nolle prose- 
qui on the first bill of indictment, unless it had been entered with- 
out his consent, after the case had been submitted to the jury, in 
which event he would have been placed in jeopardy, and could 
not be soplaced again. Nor does it matter that a demand for trial 
had been entered on the first indictment, provided he was tried on 
it or on the new indictment, charging the same offense, at the 
term when the demand was made, or at the next succeeding term. 

. There was no error in allowing the jury lists to be completed by 
attaching thereto, nunc pro tunc, the certificate of the jury com- 
missioners, upon the evidence of the clerk of the superior court 
and the surviving commissioners, and in overruling defendant’s 
plea in relation thereto. 

. It was right to refuse to suspend the case, in order to enable the 
defendant to prosecute a writ of error, for the purpose of having 
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the preliminary questions made determined by this court. The 
decision complained of, if it had been rendered as claimed by the 
plaintiff in error, would not have been a final disposition of the 
case. 

The defendant introduced no testimony, and his statement did not 
traverse any material fact put in evidence by the prosecution, but 
impliedly admitted them and rested on a denial of fraudulent, ille- 
gal or felonious intent, and an assertion of his previous conduct 
and character; and the charges in the indictment, though set out 
with minute particularity, were sustained by the evidence. 

The fact that the indictment called the corporation from which 
funds were embezzled, ‘‘The Enterprise Manufacturing Com- 
pany,” while the charter designated it as ‘‘ Enterprise Manufac- 
turing Company,” was not such a variance as rendered the charter 
inadmissible in evidence. The question is one of identification of 
the artificial person, and this was sufficient. 

Where the indictment contained but a single count, charging va- 
rious acts of the same character which, taken together, went to 
make up the offense charged, there was no error in refusing to 
compel the state to elect on which of these acts it would try the 
defendant. 

Under an indictment for embezzlement, it was admissible to show 
that the books of the company, whose funds were embezzled and 
of which the defendant was president, had been falsified by 
fraudulent entries, made with a view to conceal the embezzlement, 
at the defendant’s instance and with his knowledge, whether 
made at the time of the act charged or afterwards. And it was 
also admissible to show other acts of embezzlement of like char- 
acter on his part, though not set out in the indictment. These 
facts bore on the question of intent. 

The character of the defendant was put in issue by his statement 
alone; and that was virtually an admission of the charge and an 
offer of exculpatory facts to mitigate the punishment, which fell 
more properly within the province of the court than of the jury. 
The charge to the effect that, if the crime was committed as 
charged, the previous good character of the defendant would not 
prevent him from being found guilty, was proper. 

10. As a general rule, the state is not bound to prove separately each 
of the several acts of embezzlement charged, in order to convict, 
and a failure to prove all of them will not work an acquittal, if 
sone be proved. 

11, The charges tefused and those given, as set forth in the grounds 
of the motion numbered from 10 to 15, inclusive, when considered 
with the entire charge, were not erroneous. 

(a.) It makes no difference whether the president took the money 
directly when it came to his hands, or drew it from banks where 
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he had deposited it subject to his own checks. The embezzlement 
would be of the funds and not of the checks which he himself 
drew. 

(b.) The making of false entries in the books of the company, or false 
reports to the directors to conceal the conversion of the money, is 
a circumstance from which the jury could infer a fraudulent in- 
tent. 

12. There was no error in sending to the jury-room, at the request of 
the jury, the books and papers of the company which had been 
admitted in evidence, although they contained entries not relevant 
to the issues, it not appearing that the jury violated the instruction 
of the court not to inspect any other portions of the books than 
those admitted in evidence, or that objection to-granting the re- 
quest was made. 

18, The indictment sufficiently alleges by whom the property embez- 
zled was entrusted to the defendant, when it states that he was 
president of this corporation, having the general management of 
its business and the control of its funds, and having in his trust, 
custody and control large sums of money belonging to it, etc. 

(a.) There is such a crime as embezzlement, under the laws of this 
state, and the facts of this case show that crime. 

(b.) To specify particularly what money was received and embezzled 
would be impossible, and such a requirement would render the 
statute ineffectual. 

(c.) The material allegations in the pleadings are direct and positive, 
and neither in the alternative nor objectionable for repugnancy ; 
nor are they loose, vague, indefinite or contradictory. The time 
and place of the offense are charged with sufficient certainty, and 
the indictment does not vary from the language of the Code, or 
fail to state the offense so as to be easily understood by the jury. 
Nor is there anything in the objection that some of the acts charged 
in the indictment as constituting the offense of embezzlement are 
barred by the statute of limitations. 

(d.) Where there was a continuous series of conversions of money 
entrusted to the defendant, as president of a corporation, and a 
falsification of books to conceal those acts, the whole extending 
through several years, it was competent to charge the offense in a 
single count of an indictment, and it was not necessary to set out 
separately each item taken or to charge each in a separate count. 

(e.) An indictment is sufficient which charges the offense in the lan- 
guage of the Code, or so plainly that its nature may be easily un- 
derstood by the jury, 

March 9, 1886. 


Criminal Law. Embezzlement. Jury and Jurors. In- 
dictment, Practice in Superior Court. Character, Evi- 
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dence. Charge of Court. Before Judge Rongy. Rich- 
mond Superior Court. April Term, 1885. 


Geo. T. Jackson was indicted for embezzlement, and 
was tried and found guilty. A new trial was refused him, 
and he excepted. For the other facts, see the decision. 


J.C. O. Buack; Foster & Lamar; Twiaes & VERDERY; 
A. J. Requisr, for plaintiff in error, cited: 

On indictment: 50 Ga., 313; 12 /d.,314 ; 60 /d., 88; 65 
Id., 450; 57 Id., 67; 46 Z7., 208; 50 Jd., 325; 17 Td., 356; 
24N.J.L,924; 19 Am. R., 211; 33 Tex., 792; 9 Biss., 
429, (S. C., 12 Myer’s Fed. Dec., 2231); 8 Metc., 247; 
Thomp. Lib. Off , 492; Code, §4421 ; Cobb’s Pen. Code, p. 
99; 10 Wall., 152; 4 Otto, 343; 20 C. L. J., 36; 2 Russ, 
Cr., 172; 2 Arch. Cr. Pl. and Pr., 283,298, 353, 560, 11475 
2 Bish., 352 ; 2 Whart. Cr. L., 1941,1818; 9 Cush., 2845; 116 
Mass.,1; 97 Jd., 5843; 99 Jd., 428; 1 Denio, 120; Desty, 
146(a); 2 Bish. Cr. L., 828, 368, 480; 11 Humph., 39; 6 
Ala., 845; 12 Am. R., 314; 2! Id., 175; Code, §4714; 68 
Ga , 367 ; 58 Jd., 332; 65 Jd.,410; 2 Hawkins P.C., §62; 
1 Chit. Cr. L., 281; 1 Denison’s C. Cas., 465; 1 How. 
(Miss.), 260; 1 Eng. (Ark.), 165; 2 Tex. App., 4; 2 Leach, 
592, 659; 2 Shower, 472 ; 33 Ala., 389; 2 Hawkins, 184; 
101 Mass., 32; 3 Ga., 540; 1 Bish. Cr. Proc., 520, 320; 
Hale’s P. C., 183; 1 Porter (Ala.), 124; 9 Metc., 134; 37 
Tex., 360; 72 N. Y., 349; Whart. Or. Pl. & Prac., 215; 69 
Ga., 826. 

On the pleas in abatement: Acts 1876, p. 345; Code, 
§§5233, 4250, 3910; 70 Ga., 191; 39 Jd., 118; 7 Jd., 142; 
53 Id., 602, 443; 63 Jd., 165, 397; 58 Zd., 332; 2 Arch, 
Cr. Pl. & Pr., 583, 1357; 2 Russ. Cr., 189, 468 ; Roscoe’s 
Cr. Ev., 451; 65 Ga., 449; 3 Jd., 31, 146; Sedew. St. & 
Com. L., 267; 8 Ga., 28; 24 Hun, 501; 69 Ga., 73; 71 Zd., 
283. 

On admission of evidence: Whar. Cr. L., 283; 2 Russ. 
Cr., 772; 4. N. Y., 110; 1 Park., 252 ; Code, §3757; Whar, 
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Cr. Pl. & Prac., §110; 45 N. Y., 157; 12 Cush., 272 ; 2 Va. 
Cas. (Brock.), 306; 1 Leach ©. L., 253; JZ. 518, 351; 
Russ. & Ry. C. C., 358; 2 East C. L., 514; 58 Ga., 280; 
22 Jd., 449; 16 Tex., 241; 83 Jd., 107; 18 Ill., 52; 5 Taunt., 
814; 63 Ala., 83; 57 lowa, 58; 61 Ind., 447; 2 Tex. App., 
228; 78.C., 469; 10 East, 83; 1 Morris, 141; 18 Mo., 320; 
67 Jd., 127; 28 Ala., 53; 24 Lll., 692; 7 Blackf., 324; 3 
Brews., 350; 65 Ind., 460; 57 /d., 109 ; 61 Jd., 447; 4 Tex., 
228; 1 Chitty, 216 ; Addison, 141; 7 Ind., 659 ; 6 Mod. R., 
168; 4 Rich. (S. C.), 297; 48 Tex., 577; 7 Ga., 294; 
Id., 418; 1 Pick., 337. 

On charges and refusals to charge: 50 Ga., 591: 64 Zd., 
63, 449; 68 Jd., 818; 60 Jd., 185; 62 Jd., 365; 63 Jd., 
459; Code, §3248 ; 46 Conn., 385; 66 Ga., 315; 59 Jd, 
787; 19 Jd., 102; 10 Jd., 106; 3 Gr. Ev., §25; Whar. Cr. 
Ev., §67; Bish. Or. Proc., §§1115, 1051, 1060; 70. &P., 
67. ; Russ. Cr., 785; Dickin, Quar. Ses., 563; &5 N. Y., 
373; 2 Keyes, 373; 5 Jones (N. C.), 65; 47 Ala., 603; 44 
Cal., 288; 28 7d, 396; 4 Park. Cr., 481; 91 Pa. St., 145; 
16 N. Y., 507; 56 /d., 315; 6 McLean, 342; 2 Brewster, 
404; 19 O. St., 264; 22 Id., 477; 17 Mich., 9; 34 IIl., 
516; 48 Iowa, 583 ; 50 Id., 194; 49 Id., 158; 54 Ind., 400; 
3 Strobh., 517; 50 Ala., 134; 52 Jd., 411; 52 Mo., 251; 
65 Ga, 149,598,642; 56 Id., 633; 48 Ind., 473; 50 Ala, 
139; 21 Id., 218; 30 Id., 28; 37 Miss , 327; 46 Id., 274; 
49 Cal., 166; 58 Ga., 38; 69 Id., 439; 67 Id., 767. 


Boykin Wriaut, solicitor general; J. B. Cummine; J. 
S. & W. T. Davinson, for the state, cited : 

On demurrer to indictment: Code, §§4421, 4628, 4665 ; 
10 Ga., 47,511; 50 Jd., 318; 1 Bish. Or. Proc., §§397, 398, 
837, 323, 320, 319, 180, 496-513; L. R. 10.C., 172; 
11 Cox. C. C., 234, 526; Dears., 188; 2 Arch. Cr. Pl. & 
Pr., pp. 1357, 1356, 1341, 1353, 13855; 3 Jac. Fish. Dig., 
§§3174, 3175 ; 12 Cox 0. 0., 96; 10. & P., 313, 454; 4 Zab. 
(N. J.), 9: 64 Ga., 61; Hopk. Pen. Code, §§1154, 1168, 
2278 ; 118 Mass., 443; 18 O. St., 496, 513. 
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On the pleas: Code, §4649; 70 Ga., 144; 53 Id., 602; 
5 Id., 747; 71 d., 283; 62 Id., 868; 56 Id., 463. 

On motion for new trial: Acts 1873, p. 173; 1 Bish. 
Or. Proc., §§682, 328, 189, 251; Arch. Cr. Pl. & Pr., pp. 
244,365, et seg.; 26G@a., 611; 58 Id., 577; 10 Id., 47; 18 O., 
497; 118 Mass., 443; ‘hart. Cr. L., 1063; Hopk. Pen. L, 
$515 ; 3 Gr., Ev., §255; 19 Id., 102, 120; 61 Jd., 294. 


Hatt, Justice. 


George T. Jackson, who, as president of the “Enterprise 
Manufacturing Company,” was entrusted with and had 
control of the funds belonging to that corporation, was 
convicted of embezzling, secreting and stealing one hun- 
dred and seventeen thousand six hundred and sixty-seven 
dollars and twenty-four cents of the same, on an indict- 
ment framed under section 4421 of the Code, and which 
alleged, in substance, 


‘¢ That the said George T. Jackson, in the county aforesaid, on the 
first day of November, eighteen hundred and eighty-two, being then 
and there F resident of The Enterprise Manufacturing Company, a 
corporation and corporate body under the laws of Georgia, and located 
in said county and state, and as such president, having the general 
management of the business and the control of the funds of said 
company, and having in his trust, custody and control large sums of 
money belonging to said The Enterprise Manufacturing Com- 
pany, to-wit: One hundred and seventeen thousand six hundred 
and sixty-seyen #j dollars, and by him deposited in the Bank of 
Augusta and in the Commercial Bank of Augusta, corporations 
under the laws of Georgia, subject to the check of the said George 
T. Jackson president as aforesaid, and entrusted to the said George 
T. Jackson, as president aforesaid, to be applied for the use and bens 
efit of said company only, did then and there embezzle, steal, 
secrete, fraudulently take and carry away the said sum of one hun- 
dred and seventeen thousand six hundred and sixty-seven fi 
dollars, of the value of one hundred ard seventeen thousand six 
hundred and sixty-seven 4 dollars, of the property of the said The 
Enterprise Manufacturing Company, by receiving and depositing 
said money as aforesaid in the banks aforesaid as president aforesaid 
at divers times and in divers sums, and thereafter, at divers times 
and in divers sums, checking out the same as president and convert- 
ing it to his own private use, and by causing to be made in the books 
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of said company, then and there, false entries to conceal and secrete 
said embezzlement of said money. 

“The following is a list showing, so far as the same is known to 
this grand jury, the numbers, amounts and dates and orders of the 
checks signed by the said George T. Jackson, president, and on which 
the aforesaid money or part thereof was drawn by the said George 
T. Jackson and by him applied to his own use fraudulent y, and by 
him embezzled, secreted and stolen as aforesaid. (Here follows a 
list of the checks, numbering three hundred and two, and covering a 
period of time from June 7th, 1879, to October 23d, 1882.) 

“And the grand jurors aforesaid, on their oaths aforesaid, do further 
say, that so many of the acts herein alleged as are indicated by checks 
herein described and bearing date not within the statute of limita- 
tions of four years were unknown until a very recent date, to-wit: 
until on or about the first of September, 1884, 

‘“‘Wherefore, the grand jurors aforesaid, in the name and behalf of 
the citizens aforesaid, and on their oaths aforesaid, do charge the 
said George T. Jackson is guilty of the offense of embezzlement 
aforesaid in the manner and form aforesaid.”’ 


Defendant, on being arraigned, demurred to the indict- 


ment upon the following grounds: 

(1.) Because said indictment in a single count joins 
more than one offense committed at different times, and 
of more than one kind of property at different times. 

(2.) Because there is no allegation in said indictment 
by whom the property alleged to have been embezzled 
was entrusted to said George T. Jackson; nor that he re- 
ceived the same by virtue of his office as president of said 
Enterprise Manufacturing Company. 

(3.) Because the facts charged in said indictment do 
not constitute the offense of embezzlement. 

(4.) Because there is no such crime or offense under 
the laws of Georgia as embezzlement. 

(5.) Because there is no sufficient description nor speci- 
fication in said indictment of the property alleged to have 
been embezzled. 

(6.) Because material allegations in said indictment are 
in the alternative. as 

(7.) Because said indictment is bad for repugnancy. 

(8.) Because said indictment does not state the offense 
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and the time and place of committing the same with suf- 
ficient certainty. 

(9.) Because said indictment does not charge the offense 
in the terms and language of the Code of the State, nor so 
plainly that the nature of the offense charged may be 
easily understood by the jury. 

(10.) Because some of the acts in said indictment al- 
leged as constituting the said offense of embezzlement are 
barred by the statute of limitations in such cases made and 
provided. 

(11.) Because said indictment is loose, vague, indefinite, 
uncertain and contradictory, al] of which he is ready to 
verify. 

Which demurrer, after argument, was overruled by the 
court upon each and every ground. 

Defendant then filed pleas in abatement, which were 
also overruled, but which, in most instances, it will suffice 
to state generally, as the questions made by several of 
them had been recently decided adversely to him in other 
cases brought to the same term of this court, and which 
will be hereafter more particularly referred to. These were 
properly abandoned on the hearing. Three of them, viz., 
two in relation to disqualified grand jurors, and one in 
reference to entering a nolle prosequi and preferring an- 
‘other indictment after demand for trial had been made 
upon the former, were disposed of upon general and the 
remaining one upon special demurrer. ‘This is that plea, 
and the answer to the same: 


“For further plea in abatement of said indictment, defendant says 
that Mathew Rice, Lawrence Adams, Daniel F. Cargil and Frank A. 
Calhoun, whose names appear as grand-jurors upon said bill of in- 
dictment, and who acted as such in finding said bill, are and were 
incompetent to act as such, because their names do not appear upon 
any certified list of grand-jurors of said county, nor in the book 
certified, as ‘by law required, but their names only appear upon 
a book in, upon and t» which there is no certificate, and said book 
contains no certificate signed by the clerk of said court, the ordinary 
and jury commissioners, as required by §3910 (f) of the Code of Geor- 
gia; and the names of the other grand-jurors upon said bill of indict- 
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ment appear in said uncertified book, and also upon a book properly 
certified, but, by law, the list of grand-jurors must have been revised 
by the jury commissioners since the date of the certificate to said 
book attached; therefore defendant says that said bill was not 
found by a legally constituted grand-jury.”’ 

‘‘That admitting, as it does by its demurrer, that the list upon 
which appear the names of the grand-jurors named in said plea was 
not, at the time of the making of said plea, certified in accordance 
with section 3910 (f) of the Code of Georgia, the state of Georgia says 
that the failure to certify said list as aforesaid is not sufficient to ren- 
der said jurors incompetent. 

‘*In answer to the third plea of abatement says that the names of 
the grand-jurors mentioned in the third plea in abatement were, at 
the time of their being summoned as grand-jurors and their service 
as grand-jurors, borne on a list only (duly?) made up by the jury 
commissioners of said county. That their names were deposited by 
the said jury commissioners in the grand-jury box. That said list 
‘was transcribed in a book by the clerk of the superior court of said 
county, and said book placed in the office of said clerk with the names 
alphabetically arranged; and that said list has been properly revised 
by the jury commissioners, and that the commissioners are present 
in court and have properly certified that the list is correct, and that 
the list is correct and contains all the names contained in the grand- 
jury box and traverse jury box.’’* 


The court, after hearing the evidence of the clerk and 
four of the six jury commissioners, the other two being 
dead, directed the jury list to be completed by having the 
same certified and signed, which being done, the following 
proceedings were had, viz.: 


‘‘Tt appearing to the court that James Tobin, Charles S. Bohlor, 
Chas. H. Sibley and Walter A. Clark, four of six jury commissioners 
‘who revised the list of grand and traverse jurors at the time of the 
last revision prescribed by law, are here in court, the two other jury 
commissioners, Chas. Spaeth and Joshua K. Evans, having, since 
.the date of said revision, departed this life, and that said surviving 
commissioners are ready to certify that the list made out at said re- 
vision and now presented to them, contains all the names placed in 
‘the grand and the traverse jury boxes respectively at said last re- 
vision. And the clerk of this court, who is ex officio clerk of said 
board of jury commisioners, is also. ready to certify to said list, and 
‘that the names of the grand-jurors mentioned in the third plea in 


*The quotation beginning with ‘‘That admitting’’ etc., formed part of a de- 
murrer and answer filed by counsel for the state to the plea in abatement. (Rep.) 





560 SUPREME COURT OF GEORGIA. 


Jackson vs. The State of Georgia. 


abatement are in the jury box by them revised and on the list made 
out by them at said revision. 

“Tt is ordered that said commissioners and said clerk be allowed to 
certify said list nunc pro tunc.”’ 


The court having overruled the plea in abatement by 
sustaining the demurrer thereto, and having passed the 
order allowing said list to be certified nunc pro tunc, the 
defendant made the following motion, viz.: 


‘The defendant having filed a special plea in abatement on the 
grounds therein set forth, the court having announced its decision 
sustaining said demurrer to said plea, to which the defendant desires 
to except and take to the Supreme Court upon writ of error, to review 
said decision sustaining said demurrer to said special plea, counsel 
for defendant come now upon the rendering of said decision and 
move the court to stay the further progress of the case until they, for 
said defendant, can prepare and present a bill of exceptions and have 
the same heard and passed upon in the Supreme Court of the state.”’ 


Which motion the court overruled. Whereupon the 
defendant filed a bill of exceptions pendente lite, which 
was allowed and certified according to law, excepting to 
said rulings and orders of the court upon the following 
grounds: 

(1.) The court erred in overruling the demurrer of de- 
fendant filed in said case. 

(2.) The courf erred in sustaining the demurrer of the 
state to the pleas in abatement. 

(3.) The court erred in allowing the jury commissioners 
and clerk to testify, and in permitting them to certify to 
the list nunc pro tunc. 

(4.) The court erred in overruling the motion of defend- 
ant to suspend said case until a bill of exceptions to his 
decision sustaining the demurrer to the pleas in abatement 
could be prepared, presented and heard in the Supreme 
Court of the state. 

The court overruled the motion made for a new trial, 
upon the following grounds : 

(1) to(3.) Because the verdict is contrary to the law and 
the evidence. 





MARCH TERM, 1886. 


Jackson ve. The State of Georgia. 


At the same term and pursuant to an order of court, the 
defendant amended the motion for new trial as follows: 

(1.) Because the court overruled the demurrer, filed by 
defendant in said case, on each and every ground thereof. 

(2.) Because the court sustained the state’s demurrer to 
the pleas in abatement, filed by defendant in said case, and 
ordered said pleas to be stricken. 

(3.) Because the court allowed four of the six jury com- 
missioners, two of said commissioners being dead, and the 
clerk of the court to certify to the list of grand-jurors, 
nunc pro tune, the said clerk and jury commissioners hav- 
ing been sworn and examined in open court, as will fully 
appear by the brief of evidence filed in said case with this 
motion. 

(4.) Because the court, after sustaining the demurrer to 
the special pleas in abatement, overruled a motion, sub- 
mitted in writing by defendant’s counsel, to stay the fur- 
ther progress of the case until counsel could prepare and 
present a bill of exceptions and have the same heard and 
passed upon in the Supreme Court. 

(5.) Because the court admitted in evidence, over the 
objection of the defendant, an act to incorporate the En- 
terprise Manufacturing Company in the state of Georgia, 
approved February 14, 1873 ; the ground of objection being 
that the act of incorporation named a different company 
from that named in the indictment, in indictment the com- 
pany being called Zhe Enterprise Manufacturing Com- 
pany, and in the act of incorporation Enterprise Manu- 
facturing Company. 

(6.) Because the court overruled the motion of defend- 
ant, made before the introduction of any evidence, that the 
state be required to elect on which item or offense in the 
indictment it would proceed. 

(7.) Because the court admitted evidence of “ drops ” of 
other sums than that laid in the indictment, and at periods 
subsequent to the time covered by the said indictment, the 


same having been objected to by defendant, on the grounds 
v 76-36 
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that said evidence related to acts other than those charged, 
which were the subject-matter of new offenses, and that 
the same was prejudicial to defendant and irrelevant, ille- 
gal and inadmissible. 

(8.) Because the court charged the jury at the request 
of counsel for the state as follows: ‘“ Again I charge you 
in relation to evidence of good character of defendant, that 
its office is to assist the jury in reaching a conclusion in 
cases where doubt may exist as to whether the defendant 
is guiltv or not guilty of the act charged. If the jury be 
satisfied by proof that the crime was committed by the 
defendant, of course his previous good character can in 
nowise excuse him from the penalty of his crime. Crime, 
like everything else, must have its beginning. Every ac- 
cused must, at some time, have been free from guilt. 
Hence, you are not to conclude, that in a case when the 
crime has been satisfactorily proven, that because the de- 
fendant previously enjoyed a good character, he is there- 
fore not guilty of the offense proven.” 

(9.) Because the court charged the jury as follows: 
*‘ Again, as to the taking, it is not necessary for the state 
to prove to you that the whole amount charged in the in- 
dictment was taken. If any part of the sum charged is 
proven, that is sufficient.” 

(10.) Because the court refused to charge the jury as 
follows: “Before the jury can find the defendant guilty, 
they must find him to be guilty as charged, and if the in- 
dictment charges that the alleged offense was committed 
by receiving and depositing the money, then the state 
must prove that the defendant, as a part of the offense, 
did receive and deposit the money as alleged, and if the 
evidence fails to prove these allegations, the state has 
failed to make out its case, and you should find the de- 
fendant not guilty.” 

(11.) Because the court refused to charge the jury as 
follows: “ The indictment charges the defendant with the 
offense of embezzling money. If the evidence should 
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satisfy you that the defendant embezzled checks instead 
of money, then you must find him not guilty of the offense 
charged in this indictment.” 

(12.) Because the court refused to charge as follows: 
“Embezzlement imports the reception of the property 
mentioned in the Code, §4421, belonging to a corporation 
by an officer thereof, who receives it by virtue of his office 
and fraudulently appropriates it before it reaches the pos- 
session of the corporation. After money has got into the 
possession of the corporation, and while in its possession, it 
may be stolen, but cannot be embezzled. Money would 
be in the possession of the company if it was so placed or 
deposited that, in case of Jackson’s death or resignation, it 
would at once have been under the control of his succes- 
sor.” 

(13.) Because the court refused to charge as follows: 
“Tf the jury find from the evidence that the money 
alleged to have been embezzled was in the possession of 
the company, and while thus in the company’s possession 
and under its control, the defendant took the property and 
used it, he could not commit the offense of embezzlement, 
for after it was in the company’s possession, it might be 
stolen, but not embezzled.” 

(14.) Because the court charged as follows: “If you 
find from the evidence that the defendant did, while pres- 
ident of the Enterprise Manufacturing Company, take the 
money entrusted to him, by virtue of his office, belonging. 
to the company and fraudulently converted it to his own 
use, and then concealed the taking and misappropriation: 
of the funds from the company as charged in the indict-- 
ment, he is guilty of the offense charged and you ought to: 
so find.” 

(15.) Because the court charged as follows: “ Again, if 
you find from the evidence that it was the duty of the 
defendant to make financial statements to the board of 
directors of the true condition of the company, and he made 
those statements, concealing therein the fact of his use of 
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the money, you may infer therefrom that, when the money 
was converted, the conversion was made with fraudulent in- 
tent, and find him guilty. If you find from the evidence 
that any of the books of the company contained false entries 
known to or consented to by defendant, and which entries 
were intended to conceal from the board of directors the 
knowledge of the fact that any money had been converted, 
you may infer therefrom that the conversion was with a 
fraudulent intent.” 

(16.) Because the court allowed to be sent to the jury- | 
room the following books and papers: Cash book B. and 
C.of Enterprise Manufacturing Company, statement book 
of said company, the checks set out in the indictment, 
with stub-books, statement to Woodward, Baldwin & 
Co. and Latham, Alexander & Co., and the book of min- 
utes of said Enterprise Manufacturing Company,—there 
‘being entries on said cash and statement books and stub- 
‘books and minutes not offered in evidence. 

The jury having sent for the books and papers, the court 
sent them by the sheriff, with instructions that only such 
parts as had been introduced in evidence were to be in- 
spected by the jury. 

As the questions made by the demurrer to the indictment 
.are repeated in the motion for a new trial, we will defer any 
notice of them until we come to that motion, and address 
ourselves at once to the special pleas in abatement. 

1. It is no longer an open question in this court, that 
persons over sixty years of age are competent, when they 
consent, to act as grand-jurors. Carter’s case, 75 Ga., T47; 
Danforth’s case, [b., 614, and perhaps others. 

2. The defendant had no right to except to the entry of 
a nolle prosequi on the first bill of indictment, unless it 
had been entered without his consent after the case had 
been submitted to the jury, as in that event he would 
have been once in jeopardy, and could not have been so 
placed again. Doyal’s case, 70 Ga., 134,142, et seg. The 
fact that a trial has been demanded on first indictment, 
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does not vary or affect the rule, nor would it sustain a plea 
of autrefois acquit, or one setting up that the party was 
once in jeopardy. So he is tried at the term when the de- 
mand is made or the next succeeding term of the court 
for the offense charged in the indictment, he has had all 
the right given to him under the law (Code, §4648), and 
it seems to us immaterial, in any point of view, whether 
he was tried upon the indictment pending at the time when 
the demand was made, or upon another charging the same 
offense. - In the event of his failure to have a trial when 
he is entitled to it according to this provision of the Code, 
he is then entitled to an absolute discharge and acquittal 
of the “ offense” charged in the indictment. Had he not 
been tried either on the old or newly found indictment for 
the offense of embezzling, stealing, secreting and fraudu- 
lently taking and carrying away the funds belongirg to 
the Enterprise Manufacturing Company, of which he was 
president, and who, as such, had charge of its money or 
other effects, then he would have been entitled to his dis- 
charge ; and if called upon to answer further, he might have 
successfully defended himself by reason of the failure of 
the state, without sufficient legal cause or excuse, to com- 
ply with his demand. But he was tried for this identical 
offense and at the term when, according to law, he should 
have been tried, and when he demanded a trial; he had 
no right to demand it at an earlier term, and he could not 
properly insist upon this defence before the expiration of 
the term when the trial was had; he could not set up that 
he had made a demand for trial in bar of the indictment 
before that time. 

8. There was no error in allowing the jury lists to be 
completed by attaching thereto nunc pro tunc the certifi- 
cate of the jury commissioners, upon the evidence of the 
clerk of the superior court and the surviving commis- 
sioners, and in overruling defendant’s plea in relation 
thereto. McLain’s case, 71 Ga., 283; Mikell’s case, 62 
Id., 368 ; Carter’s case, 56 Jd., 463. 
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4, We knowof no law or practice of the courts which 
would have authorized the suspension of the cause at this 
stage in the proceedings to enable the defendant to prose- 
cute a writ of error to this court for the purpose of having 
the preliminary questions which he makes determined 
before proceeding with the trial upon the merit of the 
case. The motion to that effect was both unprecedented, 
and, as we think, directly in the face of the well-settled 
policy enjoined by the law. Sucha practice would lengthen 
instead of terminating litigation, and the bringing of cases 
to this court by piece-meal has always, as we are informed, 
been discountenanced, except in certain specified cases, as 
the granting or refusal of an injunction and the like. No 
cause can be brought to this court upon bill of exceptions 
so long as the same is pending in the lower court, unless 
the decision or judgment complained of, if it had been ren- 
dered as claimed by the plaintiff in error, would have been 
afinal disposition of the case. Code, §4250, and the many 
cases cited and others occurring since the publication of 
that edition (1882) of the Code. Had the questions made 
by these preliminary proceedings been determined as the 
plaintiff in error insists they should have been, the result 
would have been a postponement, rather than a final dis- 
position of the cause. 

We shall now proceed to examine such of the grounds 
of the motion for a new trial as are disconnected with the 
points which the demurrer to the indictment raises and as 
(do not) relate to matters already determined in disposing 
of the pleas in abatement. 

5. The defendant in the indictment introduced no evi- 
dence, and relied solely upon his statement made to the 
jury when the state had closed its case against him. This 
statement did not contravene or traverse a single material 
fact put in proof by the prosecution ; so far from this, it im- 
pliedly admits their truth and seeks to avoid their effect 
by denying that he converted to his own use the funds of 
_ the corporation with any fraudulent, illegal and feloneous 
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intent. He appeals to the jury in pathetic and eloquent 
terms to shield him from the grave charges preferred against 
him, on account of his public spirit, his liberality to this 
enterprise in its commencement, his high social position, 
the services he rendered his country on the field of battle, 
and his previous unblemished reputation and unimpeached 
character. So far as concerns the legal merits of his de- 
fence, that was urged upon purely technical grounds, and 
which, as we shall hereafter see, was as unavailing as that 
insisted on in his statement; that although the facts con- 
stituting the offense were set out in the indictment with 
minute and unnecessary and (in view of the rule requir- 
ing them to be strictly proved as laid) with dangerous par- 
ticularity, yet a careful inspection of the record must sat- 
isfy even the most hypercritical that there was a full com- 
pliance with this strict requirement, and that every alle- 
gation in the pleadings of the state was sustained by the 
evidence, and if the indictment was sufficient, as it will 
hereafter appear it was, then the verdict of the jury, so 
far from being contrary to law or evidence, or against both, 
was not only authorized, but imperatively demanded. 
This disposes of all the grounds of the original motion for 
a new trial. 

6. The 5th ground of the amended motion complains that 
the charter of the Enterprise Manufacturing Company was 
admitted in evidence over defendant’s objection, which 
was that the act of incorporation named a different company 
from that specified in the indictment, it being called in 
the latter “The Enterprise Manufacturing Company,” while 
in the former it is designated simply as “ Enterprise Man- 
ufacturing Company.” In this we fail to perceive any 
such variance between the allegation and proof as that 
insisted on. Does the indictment, by its description, suf- 
ficiently identify the artificial person it mentions as the 
same being as that which is created by the act of the leg- 
islature offered and received in evidence? Of this, we 
think, there can scarcely be a doubt. The only percepti- 
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ble difference in the two descriptions consists in the use of 
a capital “T” in the orthography of the detinite article “the” 
in the one and a small “ t” in the other, immediately pre- 
ceding the name of the corporation. The question is one 
of the identity of the party whose property was embezzled, 
and not merely one of the identity of a name, and 
neither the court nor jury could have been at any loss, 
from this slight variance, to determine what person was 
referred to. 1 Bishop’s Cr. Pro., §682; Comm. vs. Dead- 
ham, 16 Mass., 147, 148; Goode’s case, 70 Ga., 752. 

7. The indictment contained but a single count, and the 
court could not compel the state to elect on which of the 
various acts specified therein, and which, taken with others, 
went to make up the offense charged, it would try the 
defendant. This was not a case for election. In Memm- 
ler’s case, determined at the last term of the court (75 
Ga., 576), where various acts of the same character were 
charged in one count in an indictment for misdemeanor, 
we held that the court erred in holding that the state 
should elect on which one of these acts the defendant should 
be tried. As more directly in point, Johnson’s case, 26 
Ga., 611; Stewart’s case, 58 Jd., 577. This question will 
be more fully noticed in discussing the points raised on 
the demurrer to the indictment. 

8. The exception to the evidence taken by defendant in 
the 7th ground of the motion for a new trial is not tenable. 
It was pertinent to show that the books of the company 
had been falsified by fraudulent entries, made with a view 
to conceal the embezzlement, whether they were made at 
the time of the actor afterwards. It is sufficient that they 
were made at the defendant's instance and with his knowl- 
edge. Nor was evidence of otheracts of embezzlement of 
like character inadmissible, though they may not have 
been set out in the indictment; they were competent to 
fix his guilt, if they tended to show the criminal intent with 
which the act charged was committed. Budloch’s case, 10 
Ga., 47, 54 et seg.; Brown’s case, 18 Ohio, 497, and other 
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authorities cited by counsel for the state. The rule under 
which the testimony was admitted is well settled, and 
generally, if not universally, accepted as correct, and in 
most cases of the kind is perhaps indispensable to the as- 
certainment of truth. 

9. The defendant, by his statement, puts his character 
in issue; this question is nowhere else made by the testi- 
mony; the statement itself is a virtual confession of guilt, 
and may be likened to a plea of guilty and an offer of ex- 
culpatory evidence to mitigate the punishment. It seems 
to us that it could have had no other effect, and for that 
purpose, it was rather for the consideration and guidance of 
the judge than the jury. As to this subject, the jury 
could exercise no discretion; that is vested by the law, 
and wisely so, within certain prescribed limits, in the 
judge, who is not bound to regard any recommendation 
made by the jury in relation to the matter, though he may 
do so if he deems it proper; but the jury made no such 
recommendation in this case. Under the circumstances, 
amore restricted charge than that given as to the effect 
of previous good character may have been sustained as be- 
ing more applicable and appropriate to the facts in evi- 
dence, but, be this as it may, the charge is warranted by - 
the general rules of law, and by the previous decisions of 
this court which exemplify such rules. Epps’s case,19 Ga. 
102, 103, 119, 120, covers the point and sustains the charge. 
Hopkins’s Penal Laws, §515. This disposes of the 8th 
ground of the motion. 

10. There was no error in charging the jury as set forth 
in the 10th ground of the motion for a new trial. The 
state was not bound, as a general rule, to prove separately 
each several act of embezzlement charged, in order to con- 
vict the defendant. As well insist that, where an indict- 
ment for larceny charged the taking and stealing of vari- 
ous items of property or money, or other valuable thing, 
there could be no conviction, unless the jury was satisfied 
from the evidence that the defendant fraudulently took 
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and carried away each thing mentioned in the indictment. 

11. The charges refused and the charges given, as set 
forth in the remaining grounds of the motion, from the 
10th to the 15th ground, inclusive, were properly refused 
or given. This will be the more evident when compared 
with the instructions contained in the entire charge, 
which comes up in the record, and which deals with every 
question arising upon the law and evidence, clearly, im- 
partially and, as it seems to us, in accordance with the law 
as long settled, and which at this day can scarcely give 
rise tocontroversy. What difference can it make whether 
the defendant took the money directly when it came into 
his hands, or drew it from banks where he had deposited 
it subject to his own check? He couldin no sense be said 
to have embezzled checks; the checks were drawn by him 
and used as a means of getting the money; the money 
was under hiscontrol, whether it was in the coffers of the 
company or of banks ia which he had placed it. These 
facts were precisely proved as laid in the indictment. 
Whether he took the money before it reached the company, 
or while it was in his hands and under his control as presi- 
dent of the company, or after it was in the custody of the 
company, in either event he had charge of it in trust for 
the company, and who, while thus entrusted with it, em- 
bezzles, secretes and fraudulently takes and carries it 
away, offends against the provisions of §4421 of the Code. 
Hopkins’s Pen. L., §1165. And the making of statements 
to the board of directors, under the rules of the company, 
of its financial condition, by the defendant, so as to conceal 
from them his conversion of their money to his own use, 
is a circumstance from which the jury are authorized to 
infer a fraudulent intent in thus converting the money. 
So of false entries in the books of the company kept by 
defendant’s direction and with a like purpose. We per- 
ceive no error in this charge. 

12. There was no error in sending to the jury-room, at 
their request, while they were deliberating on the case, the 
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books and papers belonging to the Enterprise Manufactur- 
ing Company, which had been admitted in evidence in the 
course of the trial, although the books may have contained 
entries not relevant to the issues,—there being no evidence 
going to show that they violated the instructions of the 
court not to inspect any other portions of the books than 
those given in evidence, and it not appearing that objection 
was made by defendant or his counsel to complying with 
the request of the jury. 

13. This brings us lastly to the consideration of the 
questions made by the demurrer to the indictment. We 
are of opinion that the indictment does allege by whom 
the property embezzled was entrusted to the defendant, 
when it states that he was president of this corporation, 
having the general management of its business and the 
control of itsfunds, and having in his trust, custody and 
control large sums of money belonging to it, ete. 
From this it was legitimately inferable that he received 
the money by virtue of his office as president. 

Surely there is, under the laws of Georgia, such a crime 
or offense as embezzlement, or else the section of the Code 
on which this indictment is founded is without meaning, 
and numerous decisions of this court amount to nothing. 
If this offense exists under our laws, and the facts charged 
in the indictment do not constitute it, then it would be 
difficult to conceive what facts would make a case of em- 
bezzlement. To specify particularly what money was re- 
ceived and embezzled would be impossible, and such a 
requirement would giveimpunity tothecrime. Nodefault- 
ing agent with the least shrewdness could ever be brought 
to trial or condemned, under these hard conditions, to pun- 
ishment. Evidence sufficient to convict could not be ob- 
tained, and the law would be a dead letter in the statute 
book. The material allegations in the pleadings are direct 
and positive. We do not think the objection that they are 
in the alternative well founded, and are unable to see that 
they are bad on account of repugnancy, or that they are 
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loose, vague, indefinite or contradictory, or that the offense 
and the time and place of committing the same are not 
stated with sufficient certainty, or that it varies from the 
terms and language of the Code, and fails to state it so plainly 
that it may not be easily understood by the jury. There 
is nothing in the objection that some of the acts charged 
in the indictment as constituting the offense of embezzle- 
ment are barred by the statute of limitations. 

There is but one point remaining to be considered, and 
that is, that the indictment in a single count: joins more 
than one offense committed at different times and more 
than one kind of property alleged to have been embezzled 
at such times. It is insisted in argument that this single 
count contains no less than three hundred and twenty-one 
distinct felonies, for each of which the defendant would be 
liable to indictment; but such is not our apprehension of 
its meaning and purpose. In reply to a similar objection, 
the Supreme Court of Ohio, in Brown’s case (18 Ohio state, 
497, 512, 573), say, “ Nothing is better settled than the rule 
that a general verdict upon several counts will be sustained 
where either count is good. We perceive no reason why 
this rule is not equally applicable to that part of the ver- 
dict finding the amount of money embezzled, as to that 
part of it which finds the general guilt of the deféndant. 
Both are charged, and both must be found, to enable the 
court to pronounce the proper penalty. Now each count 
of the indictment charges Brown with participating in the 
embezzlement of $20,036. The jury have found him guilty 
on all four of the counts. In theory, the indictment charged 
Brown with four several «mbezzlements, and the jury thus 
found him guilty of embezzling four times that amount. 
If this were true in fact, the court would inflict four sev- 
eral punishments. Butit is only a fiction, and the several 
counts are only so many forms of charging a single offense, 
Brown cannot claim the benefit of the fiction without sub- 
mitting to its burden. For the purposes of this question, 
then, the indictment is to be regarded as charging a single 
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act of embezzlement, as if there were a single count, and 
that the amount of the single embezzlement was $20,036, 
The jury have found a less amount. They have found him 
guilty of embezzling $20,000, as charged in either of the 
counts of the indictment. The court will look to see if 
there is one good count among them, and if there is, the 
court will inflict the punishment,as upon that count. Still 
the court will only inflict one punishment, because there 
is, in fact, but one offense.” Again, in answer to a similar 
objection, ‘‘ that the evidence shows there was, in fact, an 
indefinite number of separate and distinct acts of embez- 
zlement, and that the jury could only properly find the 
amount embezzled at one time, or at most the amount em- 
bezzled at four several times, corresponding with the four 
counts of the indictment, whereas, they have found the 
aggregate amount,” “the answer is,” reply the court, 
“that the evidence shows a continuous series of conver- 
sions of the money in pursuance of a conspiracy. Such 
evidence is sufficient to support a finding by the jury of 
the aggregate sum as the amount of a single embezzle- 
ment. It was, in fact and in law, a single embezzlement, 
Were it otherwise, the particular conversions could never 
be ascertained or proven, and there would have to be, in 
some cases, almost as many counts as there were dollars 
in the money embezzled.” 

Soin this case there had been many wrongful and fraud- 
ulent conversions of the money of this company by its 
president, extending through several years, and when he 
began to apprehend detection and exposure, in order to 
baffle it, resort was had to the alteration and falsification 
of the books, in order the more effectually to secrete and 
conceal this huge defalcation. Though this series of mis- 
appropriations may have commenced with a purpose to use 
the money and to restore it to the company, and the de- 
fendant may, for a time, have hoped that he would be able 
to carry out this intention, yet when he found this impos- 
sible, he resorted to what he conceived the most effectual 
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means to hide his crime, and then and there his guilt was 
consummated, and he became criminal beyond a doubt. 
Had the indictment stated simply the amount embezzled 
at divers times during the period covered by these pecula- 
tions, and set forth the means resorted to in order to embez- 
zle, steal, secrete and fraudulently take and carry away the 
money belonging to this corporation, and which came into 
the hands of the defendant as its president, to whose custody 
it was committed, and who had, by virtue of his office, 
these funds in his custody, etc., and that he did thus embez- 
zle, etc., the entire amount converted, it would, under the 
Code, have been sufficient, and would certainly have been 
preferable to one setting out, with minute and unnecessary 
particularity, the circumstances attending the transaction 
from its commencement to its consummation. The means 
of proof would have been simpler and more direct, and 
the many annoying and embarrassing questions raised by 
this record would have been avoided. The purpose of our 
statute is to avoid just such complications, and to afford a 
simple and straightforward method of establishing guilt, by 
abolishing the particularity in pleading required by the 
common law and declaring that every indictment or accusa- 
tion of the grand jury shall be deemed sufficiently correct 
which states the offense in the terms and language of the 
Code, or so plainly that its nature may be easily understood 
by the jury. Code, §4628. This provision, if followed as it 
should be, would sweep out of existence such niceties in 
pleading as have enabled many a guilty man to escape 
just punishment for his crimes ; and while it thus preserves 
the rights of the state, and is promotive of the enforcement 
of necessary public laws, it imposes no burdens and hard- 
ship upon the accused, deprives him of none of his rights, 
and in no respect embarrasses him in defending himself 
against the charges preferred, and enables him to vindicate 
himself upon meritorious grounds, in the only way that 
vindication can be of any real value. To escape by a 
technicality does not establish inuocence, at least accord- 
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ing to the enlightened and just estimate of the world, and 
does not restore the party to his former standing among 
his fellow-men. The foregoing views are amply sustained 
by the citation of authorities on the briefs of the eminent 
counsel who have so faithfully, fully and ably argued this 
cause, and which will appear with the reporter’s statement 
of facts. 


Judgment affirmed. 


GkanT, for use, vs. THz ALABAMA GOLD LiFE INSURANCE 
Company. 


[This case was argued at the last term, and the decision reserved.] 


. Where notice was served on an insurance company, which was 
defendant in a case, to produce all the records of its deal- 
ings in Georgia, and the defendant furnished a transcript of 
its dealings with the plaintiff, under §3517 of the Code, this was 
sufficient. If the plaintiff was dissatisfied, he had a remedy under 
§3518, and any entry bearing on the case could have been trans- 
cribed; but the furnishing of the transcript stated gave no 
ground for a judgment against the defendant, nor for a judgment 
non obstante veredicto after verdict. 

. If a policy of life insurance be assigned as collateral security for 
a loan, whether the assignment be to the company issuing the pol- 
icy or to a third person, the duty of keeping the collateral alive by 
paying the premiums required rests on the insured; and when, in 
defence to a suit on a policy, the company set up that such policy 
had been assigned to it as a collateral security for a loan, after a 
verdict for the defendant, this furnished no ground for a judg- 
ment non obstante veredicto, on behalf of the plaintiff for the amount 
of premiums paid. 

. There was no error in admitting interrogatories. 

. While the custom and usage of an insurance company in giving 
personal notice to the holder of a life policy as to premiums falling 
due became, if not part of the contract, yet such an incident to it 
or so incorporated in the spirit of the dealings as to require the 
company to keep it up, or to give notice before substituting there- 
for notice by mail from another state, yet the insured must act 
with reasonable diligence, and a delay of six months or more in 
paying a premium for want of notice was so unreasonable as to 
show a purpose to abandon the policy and let it lapse, and if ajury 
should decide otherwise, their verdict would not stand. 
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(a.) Reasonable time in such cases considered. 

5. The principles touching the main issue in this case are as follows: 

(a.) I. respect to notice, as to all other dealings between parties, cus- 
tom and usage followed for some time in the intercourse between 
them, if suddenly changed, is well ca!culated to operate as a fraud 
upon those confiding in it, by inducing them not to hold in mem- 
ory the exact day a thing should be done, because of the habit of 
the intercourse between the parties for notice to be given of that 
dey. 

(b.) The rule should be rigidly applied where the result of not com- 
ing up to the exact date works a forfeiture of all past payments 
as well asof the entire contract. 

(c.) In this state, where life insurance companies deal with the as- 
sured for a time sufficient to make it their usage and custom to 
give notice to the assured of the date when the premiums fall due, 
and fail to give notice thereof, the policy will not be forfeited, if, 
within a period so reasonably short as to show an intent to con- 
tinue his policy, the assured take steps to inquire and pay the 
premium. 

March 23, 1886. 


Contracts. Notice. Insurance. Pawns. Evidence. 


Time. Before Judge Apams. Chatham Superior Court. 
June Term, 1885. 


On December 17, 1883, Grant sued out an attachment 
against the Alabama Gold Life Insurance Company for 
$3,500. The declaration in attachment, as amended, con- 
tained four counts, setting forth plaintiff's claim as follows: 
(1.) Because the defendant had refused to give to the 
plaintiff a paid-up policy upon his life; (2) for money 
had and received; (3) because the defendant refused to 
pay the loss by death upon a policy upon the life of John 
W. Taylor, assigned to the plaintiff; and (4) because the 
defendant refused to perform its contract of insurance 
with the plaintiff. 

The defendant pleaded the general issue ; that the pol- 
icies were void for non-payment of premiums; that no 
applications fur paid-up policies were made within three 
months from the time of the respective lapses ; that pruof 
of death of Taylor and of plaintiffs interest in that policy 
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was never made; and that plaintiff assigned his own policy 
to defendant as security fora debt. 

On the trial, the evidence showed, in brief, the following 
facts: On April 15, 1874, Grant obtained a policy on his 
life from defendant, which he transferred to the latter to 
secure a debt due to it. On December 30, 1876, a policy 
was issued on the lifeof John W. Taylor, which was trans- 
ferred to Grant as security foradebt. Grant was solicited 
to take out his policy by the company, which, while chart- 
ered elsewhere, had a local office and agent at Savannah, 
and was assured by the agent that the company was a home 
institution, located in Savannah, and that he could pay his: 
premiums there. Each policy contained a clause provid- 
ing thatit should be void if the assured should not pay the: 
premiums on or before the date mentioned for the pay-- 
ment thereof and the interest annually on all credits; for’ 
premiums, until the same should be fully paid up; also: 
that, when all premiums should have been paid for three: 
years or longer, and any subsequent premium should have 
become due and should not be paid, a paid-up or non- 
participating policy would be issued for an equitable 
amount, to be determined according to certain stated rules, 
provided the original policy should be surrendered and 
application be made for a paid-up policy within three 
months from the expiration of the time for which all the 
premiums had been paid; otherwise, the policy should be- 
come null and void. Still further, that if the policy should - 
become void, all payments made thereon should be for- 
feited to the company. The premiums on Grant’s: 
policy were payable half in cash and half by note: 
due at six months. In 1879, the company withdrew’ 
its agencies from Georgia. Up to that time, notice: 
of the maturity of premiums and premium notes had: 
been sent to Grant through the agent in Savan- 
nah, and he had paid his premiums to that agent.. In. 
December, 1880, a premium on the Taylor policy. fell’ due 


and was passed. No notice was received by Grant, and 
v 76-37 
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nothing transpired to call his attention toit. Inthe April 
following, he paid the premium 9n his own policy as usual, 
and gave his premium note due October 15,1881. When 
that note fell due, no notice was received by him of ma- 
turity, and it remained unpaid. On May 15, 1882, while 
looking up some insurance matters, it occurred to him that 
his own premium might be due, and he wrote to the com- 
pany (whose principal office was at Mobile, Ala.), sending 
his check and asking whether the Taylor premium was 
due. He received in reply a note, returning the check 
and stating that both premiums were overdue and the 
policies forfeited, his own for failure to pay the note due 
October 15, 1881, and that of Taylor for non-payment of 
premium due December, 30, 1880. He protested against 
this, but the company refused to recognize his right to 
continue either policy. 

The defendant introduced testimony to show that notice 
had been mailed to Grant from Mobile. 

The jury found for the defendant. The plaintiff moved 
for a new trial, on the following among numerous other 
grounds: 

(1.) Because the court refused to render a judgment by 
default in favor of the plaintiff for the following reason: 
Plaintiff served a notice on defendant to produce its books 
showing its transactions in reference to policies in Geor- 
gia during atime therein mentioned. In response, the 
defendant produced a sworn transcript from its books, 
showing its transactions with reference to these policies, 
but not to others. After verdict, a motion for judgment 
non obstante veredicto was made on the same ground and 
overruled. 

(2.) Because the court failed to instruct the jury that, if 
they found from the evidence that the defendant’s seventh 
plea was true in fact, they must find a verdict for the 
plaintiff in the sum of all premiums paid by H. Fraser 
Grant to the defendant upon his own policy since the date 
of the transfer to the defendant. [The plea referred to 
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set up that, on December 16, 1874, the plaintiff assigned 
his policy to the defendant as a collateral security, and 
that defendant still held the same. A motion to enter 
judgment non obstante veredicto was made after verdict, 
on the ground that it was required by this plea. The mo- 
tion was refused. | 

(3.) Because the court admitted in evidence the deposi- 
tions of T. N. Fowler, a witness for the defendant, over the 
objection of the plaintiff, on the ground that the commis- 
sioners did not certify where the evidence was taken. 
[The caption at the beginning of the answers states that 
they were taken at Mobile, Alabama. ] 

(4.) Because the court charged the jury as follows: “To 
authorize the plaintiff to recover, he must show that the 
failure to pay premium and premium-note upon the part 
of Mr. Grant was caused by default of the company, and 
that Grant himself was without fault. If you find that the 
company had been in the habit of giving notice to Mr. 
Grant of the maturity of premiums, and that, when the 
premiums upon these policies fell due, the company failed 
to give such notice, and that Mr. Grant thereby failed to 
pay said premiums upon hisown and Taylor’s policies, and 
was without fault himself in ascertaining the time of such 
payment, and that the company refused to comply with 
the terms of the policies, then you will find for the plain- 
tiff in the amount of the entire premiums paid by Mr, 
Grant, with interest to the present time, and in the amount 
of the indebtedness to him of Taylor, not to exceed the 
amount of the Taylor policy, with interest. If you find 
from the evidence that the company mailed the usual no- 
tice of the maturity of premium and premium-notes at the 
post-office in Mobile, this was in full compliance with their 
duty, whether Grant received it or not; or if you find that 
Mr. Grant was negligent in ascertaining the maturity of his 
premiums and at fault himself. you must find for the de- 
fendant.” 


(5.) Because the court refused to charge as follows; “If 
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they find from the evidence that the plaintiff, prior to the 
time of his failure to pay his premium upon the policy, 
and also upon Taylor’s policy, had always received notice 
of the maturity of premiums on the said policies from the 
defendant, then the defendant could not vary that usage by 
not giving such actual notice, without express notification 
to the plaintiff that thereafter he would not receive such no- 
tice; and if you find from the evidence that the failure of the 
plaintiff to pay the premiums on said policies was caused 
by a failure of the defendant to give such actual notice, 
and that such a usage to give actual notice had existed 
previously, and that no notification of intention to stop 
the same had been given, then no forfeiture of the policies 
would occur by reason of such failure to make payments, 
provided you further find that the plaintiff exercised rea- 
sonable diligence in tendering the premiums to the defend- 
ant after he ascertained that the same were due; but the 
defendant was bound to receive said premiums, and to 
retain the said policies in full force, if the plaintiff exer- 
cised such reasonable diligence in offering pay.” 

The motion was overruled, and the plaintiff excepted. 


Cuartes N. West; N. H. McLaws, for plaintiff in error 


Joun M. Guerarp, for defendant. 


Jackson, Chief Justice. 


Grant, for the use of Sheldon, brought suit against the 
Alabama Gold Life Insurance Company for the recovery 
of two policies of insurance, one on the life of Grant, for 
refusal to give a paid-up policy thereon, and the other for 
refusing to pay loss, on the death of Taylor, for insurance 
on his life byGrant. The jury found for defendant, a new 
trial was denied, and the case is here for review. 

1. The books of the company were required by notice 
extending to all dealingsin Georgia. A transcript of deal- 
ings between plaintiff and the company was furnished, 
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-under section 3517 of the Code; whereupon the plaintiff 
moved for judgment, and after verdict repeated the motion 
for judgment non obstante veredicto. The motion was re- 
fused, and this is assigned as error. 

We fail to see the error. It was a notice under the 
statute; the defendant responded by a transcript under the 
statute; and literally it is enough. Certainly it would be 
very harsh to render judgment against a party for follow- 
ing the statute, in answer toa statutory notice to produce 
books. The plaintiff was not without remedy prescribed 
by statute in the next section of the Code (section 3518), 
which provides for a commission to examine the books 
and make a full transcript. True that, too, refers only to 
dealings in the books between plaintiff and defendant; 
.but the court, if it saw other transcripts were material, 
might well invoke the spirit of the statute, and would 
doubtless have done so, and directed the commission to 
transcribe everything relevant to the case. Thus nobody 
would be hurt, and complete justice be done. 

2. Another motion was made for judgment non obstante 
veredicto because of a plea of defendant which set up, in 
objection to a recovery on the Grant policy, that it had 
been assigned to the company as. collateral for a loan to 
Grant, and it is insisted that, if plaintiff could not recover 
thereon, then he was entitled to judgment on the premiums 
he had paid, notwithstanding the verdict. 

We do not think he was so entitled. If his policy had 
been transferred to a third person, the premiums must be 
continuously paid, to prevent lapse and ferfeiture. If 
transferred for collateral security toa third person, the 
same thing must bedone; why not,if transferred as collat- 
eral, to the defendant company itself? If the company 
discharged its full duty in respect to the policy, notice 
pursuant to usage, and everything else necessary to bind 
the plaintiff, why should not the plaintiff keep alive this 
collateral with the company to secure them as well as 
others? 
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It would be manifestly unjust to give a security, kill it . 
by failure to keep it alive by feeding it, and then claim a 
judgment overriding the verdict of the jury for the result. 
of his own wrong. It would be to recover all the pre- 
miums already paid by violating the contract to pay more, 
unless, by three months’ notice for a paid-up policy under 
the contract, he had entitled himself to insure no longer. 

If there be any black letter law of technical pleading 
and its result technically, which would authorize such a 
consequence, it is time to stop it. We are not aware of 
any such. 

3. There was no error in admitting interrogatories. 

4. Under the facts disclosed by this record, we think 
that the unreasonable delay of the plaintiff, the sleep over 
his rights, so deep that many months after both policies 
had lapsed he had not awaked, in one case over a year, 
some fifteen months, as I remember now, and in the other 
not perhaps a full year, but more than half of it—so deep 
that it may be inferred that only Taylor’s death awoke 
him—that this unexplained and continued neglect on his 
own part will always prevent a recovery in this case on 
the merits thereof. While, in our judgment of the law, 
hardly an open question in this court, the custom and 
usage in respect to personal notice to the plaintiff by the 
agent in Savannah became, if not an actual part of the 
contract between Grant and the company, yet such an in- 
cident thereto, and so incorporated into the spirit of their 
dealings, as to require the company to keep it up or to 
give notice thereof to Grant, before substituting for it no- 
tice by mail from another state ; yet the insured must act 
with reasonable diligence, and six months’ delay to pay a 
premium for want of notice appears to us so unreasonable 
as to show a purpose to abandon the policy and let it lapse ; 
and if a jury should decide that such was reasonable, the 
court should not permit the verdict to stand. Two or 
three months in a policy of annual premiums, a month or. 
six weeks in semi-annual premiums, is time enough for 
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one who has his life insured, though notice does not come 
to him from the company according to usage, to bestit 
himself to ascertain why the notice has not come, and not 
to do so within such reasonable time, without some over- 
powering providential cause, ought to conclude him, upon 
the idea that he had himself declined further to keep in- 
sured, or had so slept that the maxim, “‘ Von dormientibus 
sed vigilantibus lex servat” applies. Irrespective, therefore, 
of any charge or ruling of the court upon the main issues in 
the case, we think the verdict right, and that the court 
below, therefore, did right in overruling the motion for a 
new trial. . 

5. The principle of law touching the main issue, how- 
ever, we think it well to announcg, so far as the law of this 
state, in our judgment, fixes it. 

(a.) In respect to notice, as to all other dealings between 
parties, custom and usuage followed for sometime in the 
intercourse between them, if suddenly changed, is well 
calculated to operate as a fraud upon those confiding in it, 
by inducing them not to hold in memory the exact day a 
thing should be done, because of the habit of the inter- 
course between parties for notice to be given of that day. 

(b.) The rule should be rigidly applied where the result, 
of not coming up to the exact date works a forfeiture of 
all past payments as well as of the entire contract. 

(c.) In this state, where life insurance companies deal 
with the assured for time sufficient to make it their usage 
and custom to give notice to the assured of the date when 
premiums fall due, and fail to give notice thereof, the 
policy will not be forfeited, if, within a period so reasona- 
bly short as to show an intent to continue his policy, the 
assured take steps to inquire and pay the premium. Code, 
§§1, sub-sec. 4, 2070, 2648, 3805; 62 Ga., 247; Ala. Gold 
Ins. Co. vs. Garmany, 74 Ga., 51. 

In Ins. Co. vs. Eggleston, 96 U.S. R., 572, the United 
States Supreme Court put itself on the same general line, 
though afterwards, in Thompson ys. Ins. Co., in 104 U. S. 
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R., 252, that court, distinguishing the case from Ins. Co. vs. 
Eggleston, does not apply the principle to notice of the 
date of payment of premiums. We do not see the prin- 
ciple on which custom and usage in any other material 
matter will, if suddenly stopped, prevent a forfeiture, and 
yet, in respect to notice, though just as long and 
fixed, of time to pay the premiums, it will not have the 
same effect. The lulling to sleep is just the same, the 
opportunity to commit fraud the same, the abhorrence of 
the law to forfeiture the same, and the spirit and reason 
of the law, so far as we see it, just the same. The notice 
to what agent the assured should pay, and failure to give 
it, prevented the forfeiture in Eggleston’s case, because the 
habit and usage were to give that notice; the failure to 
give any notice at all, though in the habit and usage of 
doing so for years, did not prevent forfeiture in Thompson’s 
case. In neither case did the contract require notice; in 
Eggleston’s, none to designate the agent was required; in 
Thompson, none to give notice of date of payment. Both 
ceases stood on usage outside of contract ; and the principle 
that usage enters into, or shapes afterwards, the mode of 
carrying out the contract, especially to avoid forfeiture, 
when too nobody is badly hurt, but only a little time lost, 
it seems to us, covers both. In Thompson’s case, however, 
the premium was never paid or tendered, and that showed 
that the insurance company was hurt. And there the 
case really turned. See also 106 U.S. R, p. 36. 

Be that, however, as it may, we adhere to the spirit of 
the Georgia Code, and what we consider the reason and 
spirit of a great principle; and so lay down the law in 
this state as indicated heretofore in the cases cited. 

This judgment is affirmed because the plaintiff slept 
too long. 

Judgment affirmed. 
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THe City oF ATLANTA vs. BUCHANAN. 


[This case was argued at the last term, and the decision reserved. ] 


1, If a request to charge be not all proper, the court need not give 
any part of it in charge. . 
(a.) If a city constructed a bridge in one of its streets of loose planks, 
or upon re-constructing it, the planks were left unfastened by its 

employés, notice to them is notice to the city. 

(b.) A request to charge that such defects must have been so open 
and notorious and of such a character and have existed for such a 
length of time that the city knew or might have known of them 
was too broad. 

2. The newly-discovered evidence, with the depositions in answer 

thereto, could not change the verdict. 
Where it was shown that a bridge in a.street, over which the plain- 
tiff was passing when injured, was in general and daily use by 
pedestrians, though in the street and not the sidewalk, it being the 
best crossing, especially in bad weather, there was no error in re- 
fusing to charge that a pedestrian could not, for mere convenience 
or pleasure, deviate from the established line of the sidewalk and 
go upon a bridge or crossing designed for the street or roadway 
proper, there being no evidence that the plaintiff went upon it for 
pleasure, but only as other passers did. 

(a.) Besides, this ground is not certified. 

4, A city is bound to keep its streets, sidewalks and bridges in a rea- 
sonably safe condition. 

(a,) Keeping, as so used, includes the proper construction or re- 
construction of a bridge, forming part of the street. 

5. The evidence sustains the verdict. 

(a.) The casesin 70 Ga., 193, and 66 Id., 195, donot conflict with the 
ruling in this case. 


March 9, 1886. 


Municipal Corporations. Streets andSidewalks. Roads 
and Bridges. Before Judge Ciarke. City Court of At- 
lanta. December Term, 1884. 


Reported in the decision. 
E. A. Anerer; J. T. Penpeton, for plaintiff in error. 


Hoxe & Bourton Situ, for defendant. 
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Jackson, Chief Justice. 


This is a suit against the city of Atlanta for damages in- 
curred by reason of a badly constructed bridge. The ver- 
dict was against the city, and it made a motion for a new 
trial on the following grounds, contained in the abstract of 
her counsel and pressed in this court: 

(9.) Because the court refused to charge as follows: 
“The alleged defect or defects in the bridge must have 
been so open and notorious, and of such a character, and 
existed for such a length of time, in the judgment of the 
jury, as that the city knew of the same, or, by the exercise of 
reasonable diligence, could have known thereof. There 
are two ways of proving this notice, viz., one by express 
or actual notice to cefendant, or its proper officers or ser- 
vants, and the other by implied or constructive notice, 7. 
e., the defect or defects had been there so long that, with 
reasonable diligence, the defendant could have known of 
and remedied them.” 

(10.) Because of the newly-discovered testimony of 
Mrs. A. V.Green. In connection with this ground, the 
following affidavits were presented : 

E. A. Angier swears that the day before the Buchanan 
case was tried, he was leaving his office for the court-room, 
to attend the trial ofa case of Spencer ws. City, in which 
case a jury had been stricken, and it was only a few min- 
utes before the sitting of the court. As he was about to 
leave the office, Mr. Green asked him when the Buchanan 
case would be tried. He replied that it came next to the 
Spencer case, which was now on trial. Said Green then 
said Mrs. Buchanan had been suffering with rheumatism 
in the limb injured before the injury, and would not have 
received the injury but for that, and had so told his wife, 
but that she was unwell and could not attend court. An- 
gier told him he would take her interrogatories, and hur- 
ried on to the court-house. He told Mr. Smith, Mrs. Buch- 
anan’s attorney, about it, and he agreed to cross interroga- 
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tories. Mrs. Green was at the office to see Mr. Clarence 
Angier, who was in the insurance business. Angier sent 
out to see Mrs. Green, but could not find her, he having 
confused her name with the name of the street upon which 
she lived, and thought that her name was Davis. He 
used every endeavor to find out the lady, but was unsuccess- 
ful. Got Clarence Angier to examine his books to see if 
any such name appeared thereon. After the case was tried, 
he met Green at Judge Tanner’s court, and first found out 
his mistake in the name; that he and J. T. Pendleton 
alone managed the litigation for the city, and he knew 
nothing of the testimony of Mrs. Green, except as stated. 

Pendleton makes affidavit that he knew nothing of what 
Mrs. Green would testify, except as stated in Angier’s 
affidavit. 

Mrs. A. V. Green: That she knew Mrs. Buchanan lived 
close to her. Saw her after her injury and talked to her 
about it. She said she had suffered from rheumatism in 
the hip that was injured until it had produced disease, and 
that she had to use a crutch sometimes on that account. 

Eleven persons make affidavit that they are acquainted 
with Mrs. Green, and that she is worthy of credit in a 
court of justice. 

Counter showing: 

Mrs. Buchanan: Mr. Green and Mr. nr her son-in- 
law, are on bad terms. She did not tell Mrs. Green any 
of the things sworn to by her in her affidavit. She was 
much afflicted with rheumatism thirty years ago, but for 
twenty-five years had been entirely well, and may have 
told Mrs Green about that. 

Mr. Dodd: Knows Mrs. Buchanan well, and never saw 
her walk with a crutch; was unusually active for a lady 
of her age. 

L. H. Harwell: Had known Mrs. Buchanan twenty-five 
years. She had always been in excellent health. Thinks 
the fall produced all her troubles. 

W. J. Speairs: Has known Mrs. Buchanan fifteen years; 
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has always been in good health. Has known her to walk 
twelve miles in a day. 

R. F. Lester: Has been the physician of McDuffy’s 
family for twelve months. Never knew Mrs. B. to be in 
any trouble on account of ill health. Never saw her limp. 

(11.) Because the court refused to charge thata pedestrian 
or foot-passenger cannot, for mere convenience or pleasure, 
deviate from the established line of the sidewalk, and go 
upon a bridge or. crossing designed for the street or road- 
way proper. 

(17.) Because the court erred in charging: “The city of 
Atlanta is bound by law to keep its streets and sidewalks 
and bridges in a reasonably safe condition for travel in the 
ordinary modes of traveling by day as well as by night, 
and if it fails to do so, it is liable for injuries sustained in 
consequence of such failure.” 

1. There was no error in refusing the request asked in 
the 9th ground, above set out for two reasons: First, be- 
cause, taking the entire request together, all must be right 
or the judge need not give any part; and secondly, because, 
if the city constructed the bridge of loose planks, or when 
the city re-constructed it, if such planks were left unfas- 
tened by its employés, notice to them is notice to the city. 
Part of the request, in regard to the open and notorious 
defect of the bridge, seems too broad, under the ruling in 
Beilamy vs. The City of Atlanta, 75 Ga., 167; somewhat 
closer inspection of the bridges of the city is necessary, to 
protect it from damages, than that which is notorious to 
the whole public. 

2. The newly-discovered evidence, with the depositions 
in answer thereto, could not change the verdict. 

3. It was in proof that pedestrians very generally and 
daily used the bridge, though over the street and not the 
sidewalk ; therefore, it was right to refuse the request in 
the 11th ground. There is no proof that the bridge was 
used for pleasure, but as other people did, as the best cross- 


ing, especially in bad weather. Besides, the ground is not 
certified. 
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4. We are clear that the city is bound to keep its streets, 
sidewalks and bridges in « reasonably safe condition, and 
there is no error in so charging. It is insisted that there 
is here, because this declaration alleges that the fall oc- 
curred by reason of a bridge faulty in its construction. 
The court charged that, uniess such a construction existed, 
there could be'no recovery. In connection with such an 
instruction, to lay down the general principle complained 
of could hardly hurt the plaintiff in error. There is proof 
that the bridge was badly re-constructed or re covered in 
part, if not altogether, and there being no objection to that 
evidence going to the jury, the court might, with still more 
propriety and harmlessness, lay down the general rule, to 
keep the bridge in a reasonably safe condition. “To 
keep,” applied to streets, sidewalks and bridges, might 
very reasonably include the idea expressed by the words, 
“to construct, to make,” especially when coupled with the 
words, “in a reasonably safe condition for travel.” To 
keep a street in such safe condition means to have it so, 
to make and re-make it so, to construct that sort of bridge, 
and re-construct it when rotten or out of repair. The sec- 
ond act of fastening plank upon it and making it safe, is 
construction, if not of all the bridge, at least of an essential 
part to safe passage over it; and the allegation that the 
bad construction of it, in having loose and unfastened 
planks thereon, is supported by the proof that the city, 
when it re-laid the planks, so constructed the covering of 
the bridge as to make it unsafe. 

5. On the whole; we think that the evidence sustains 
the verdict, and that a new trial should not be granted, 
even if there were errors of a character not vital to justice 
under law and facts. We are unable, however, to discover 
errors of law on the trial. Nothing in 70 Ga., 193, or 66 
Id., 195, cited by plaintiff in error, collides with the ruling 
above. 

Judgment affirmed. 
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THe ATLANTA AND CHARLOTTE ArR—-LiInE Raitway Com- 
PANY vs. HotcomBe & ComMPaANy. 


Where suit was brought against a railroad company for damages, re- 
sulting from a failure to transport certain wood, which had been 
placed along the line of defendant’s road for transportation, and 
where the testimony for the plaintiffs tended to show that, after 
they had notified and applied to the company to transport their 
wood, the defendant furnished transportation to other parties en- 
gaged in the same business and who had applied therefor after the 
plaintiffs had done so, and that, by reason of such failure, the wood 
depreciated in value, and they sustained loss; and where the tes- 
timony for the defendant was a denial of these facts, and tended 
to show that it did not have the means to transport the wood, 
owing to the pressure of general business on the road, alter a ver- 
dict for the plaintiffs, the presiding judge did not abuse his discre- 
tion in refusing to grant a new trial on the ground that the verdict 
was contrary to lawand without evidence to support it. 


March 23, 1886. 


Railroads. Damages. Negligence. Newtrial. Before 
Judge Marsuatt J. Cxuarke. City Court of Atlanta. 
September Term, 1885. 


Holcombe & Co. brought their action against the At- 
lanta and Charlotte Air-Line Railway OCo., alleging, in 
brief, as follows: Plaintiffs were engaged in the business 
of buying wood along the line of defendant’s road, having 
it cut and shipped to Atlanta for sale. During the fall of 
1880, plaintiffs cut and offered to defendant for shipment 
1,200 cords of wood, it being placed beside the track where 
it was usual and customary to receive it. Part of it was 
ready for shipment by September 1, and all of it by Octo- 
ber 15. Plaintiffs applied frequently to have the wood 
carried to. Atlanta, and were frequently promised that it 
should be done, but being unable to obtain transportation, 
they sold the wood on November 12. It brought $2 per 
cord Jess than it was worth in Atlanta, besides freight. 
About a month later, plaintiffs again began to cut woud 
for shipment and sale, but before doing so made an agree- 
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ment with the authorized agent of the defendant that the 
wood should be promptly shipped. In pursuance of this 
agreement, plaintiffs bought 2,000 cords of wood, and pre- 
pared to cut and ship it. They began offering to ship in 
December, but defendant failed to carry it. Finally de- 
fendant’s agent promised certainly to ship it on February 
15, but in the meantime, the wood had accumulated on 
plaintiffs’ hands, and they were compelled to provide an 
additional place for it and to incur expense therefor. No 
wood was shipped until in January, 1881; and then the 
market was glutted and the price depreciated. Plaintiffs 
were compelled to sell at a less price than it would have 
brought at the time when offered for shipment. 

On the trial, the evidence was conflicting, and is suffi- 
ciently stated in the decision. The jury found for the 
plaintiffs $2,500. Defendant moved fora new trial on the 
ground that the verdict was contrary to law, evidence 
and the charge of the court. The motion was overruled, 
and the defendant excepted. 


Horkins & Genny, for plaintiff in error. 
Hoxe & Burton Situ, for defendants. 
BLANDFoRD, Justice. 


Defendants in error brought their action against the 
plaintiff in error and recovered a judgment. A motion 
for new trial was made, upon the ground alone that the 
verdict of the jury was against the law and without evi- 
dence to support it. The court refused to grant the new 
trial prayed for, and the railway company excepted, and 
bring the case here for review. The main question be- 
tween the parties in the courts below arose upon the issue 
as to whether the railway company had sufficient means 
at their command to transport certain wood of defendants 
in error, which had been placed upon their line of road, to 
Atlanta, conveniently without interfering with the general 
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business of the road. The defendants in error, who were 
the plaintiffs in the court below, introduced evidence to 
show that, after they had notified and applied to plaintiffin 
error to transport their wood to Atlanta, the railway 
company furnished transportation to other parties who 
were engaged in the same business, and who had applied 
to the company for such transportation after defendants in 
error had so applied, and that, by the failure of the com- 
pany to furnish such transportation, their wood had depre- 
ciated in value, and they had sustained damage. 

The railway company introduced evidence to show that 
they did not have the means to transport the wood of de- 
fendants in error, owing to the pressure of general business 
on their road, and denied generally the facts shown by 
defendants in error. So the parties were squarely at issue 
on the main point. The judges of the superior courts alone, 
under the laws of this state, have power to grant new trials 
in theirdiscretion. This discretion is not arbitrary, plenary 
or dispensary, but it is adiscretion to be exercised accord- 
ing to legal principles. The court below having exercised 
the discretion vested in him by law legally by refusing a 
new trial in this case, his decision must be affirmed. 


Carr vs. THE STATE OF GEORGIA. 


1. Under the act of 1878 (p. 34), the clerk of the superior court and 
ordinary were members of the board of jury commissioners, and, 
therefore, were required to certify the lists of grand and traverse 
jurors ; but upon the passage of the act of 1879 (p. 29), they ceased 
to be so, and the clerk of the superior court was made the clerk of 
the board of jury commissioners, and was required to perform all the 
clerical duties required by law to be performed. Thus he becomes 
the ministerial officer of the board, and is not required to sign the 
certificate of the names in the respective jury-boxes, but merely 
to transcribe them into the book required and to deposit it in his 
Office ; and a list certified by the jury commissioners is sufficient. 

2. Where, on the trial of a defendant charged with assault with in- 
tent to murder, one of the jurors was put upon the defendant by 
the state, and after defendant’s counsel had occupied a minute 
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and a half in consultation, the court ordered the juror to be sworn, 
and no objection or protest thereto was made by the defendant or 
his counsel nor further time asked, this furnished no ground for a 
new trial, although the defendant’s counsel had not consumed, on 
an average, One minute in passing on each juror. 

(a.) Whether the 4lst common law rule (Code, p. 1351), providing 
that, in striking juries, not more than one minute shall be allowed 
to either party for each strike, applies to felonies, where juries are 
not selected by what is commonly understood by the term striking, 
but more formally and deliberately by putting each juror upon his 
voire dire to test his competency, and if found competent, allow- 
ing the state to challenge him peremptorily or accept him and put 
him upon the prisoner, who, in turn, may challange or accept him. 
Quere? 

(.) In such a case, reasonable time should be given to the defendant 
to make his choice, but after the lapse of such time as the judge 
may consider reasonable, the presiding judge should act in the 
matter; and if more time is desired, he should be notified of the 
fact and asked for indulgence. He is not bound by any unbend- 
ing rule, but even after ordering the juror to be sworn, he might 
revoke his order and allow the defendant to object, or make such 
other disposition of the juror as would be proper under the law, 
upon application for that purpose. 

(c.) Discretion in regulating and controlling the business of the court 
is necessarily confided to the judge; and this court should never 
interfere with its exercise unless it is made to appear that wrong 
or oppression has resulted from its abuse. 

. What a disinterested by-stander, who witnesses the conflict going 
on between the defendant and the party assailed, may say during 
the heat of the engagement, is not admissible in evidence, es- 
pecially when the declaration amounts to nothing more than the 
declarant’s opinion as to the defendant’s motive or purpose for en- 
gaging in and prosecuting the fight. Such a declaration is no part 
of the res gestz, and such statements of impressions could not gen. 
erally be testified to even by a witness, at least without stating 
the facts on which such inpressions were founded. 

. No other exceptions were insisted on in this court. 

April 6, 1886. 


Jury and Jurors. Criminal Law. Practice in Superior 
Court. Evidence. es Gestw. Before Judge Lumpxin. 
Hancock Superior Court. October Term, 1885. 


John Carr was indicted for assault with intent to mur- 


der and was found guilty. He moved for a new trial on 
v 76-38 
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the grounds which are substantially set out in the de- 
cision. 
The motion was overruled, and he excepted. 


C. W. DuBose; Jorpan & Lewis, for plaintiff in error. 
W. M. Howarn, solicitor general, by brief, for the state. 
Hatt, Justice. 


1. On being arraigned, the defendant pleaded specially 
that the bill of indictment was found by grand jurors 
whose names did not appear on thelist certified, as required, 
by the clerk of the superior court and ordinary, although 
it was certified properly by the jury commissioners. This 
plea was overruled, and this forms the first exception to 
the judge’s decisions insisted on in this court. 

By the 4th section of the jury act, approved December 
16th, 1878, the clerk of the superior court is required to — 
make out in a book lists of the names respectively con- 
tained in the grand jury-box and in the traverse jury box, 
alphabetically arranged, an/ place said book in his office 
after the lists therein have been certified by the ordinary, 
clerk and commissioners to contain respectively all the 
names placed in said jury-boxes. (Acts, p. 84). The reason 
for requiring these lists to be certified by the ordinary and 
clerk, as well as the persons named as commissioners, is, 
that by §1 of that act these officers, tozether with these 
three persons, constitute the jury commission. But by 
the act approved 17th October, 1879 (Acts, p. 27), these 
officers were dropped from the board of jury commis- 
sioners, and it was thereby provided that the board should 
be composed of six discreet persons, to be appointed by 
judge of the superior court, “ who are not county officers.” 
The board thus constituted, in performing their duties, were 
required to do se in conformity to the provisions contained 
in the first, second and third sections of the above cited 
act of the 16th of December, 1878. By section 3d of this 
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last act, the clerk of the superior court is made the clerk 
of the board of jury commissioners, and is required to 
perform all the clerical duties required by law to be per- 
formed, for which service he is to receive a fixed com- 
pensation (three dollars per day) to be paid from the 
county treasury. He thus becomes the ministerial officer of 
the board, and is not required to sign the certificate of the 
names in the respective jury-boxes, but merely to tran- 
scribe them into the book, and to deposit it in his office. 
The certificate in this case was in due form of law, and 
there was nothing in the plea. 

2. The next ground of the motion for a new trial states 
that, “ while the jury was being impanelled to try the case, 
and the name of J. D.. Underwood, one of the jurors put 
upon the defendant by the state, was reached, and while 
defendant’s counsel were consulting, the court ordered the 
juror to be sworn before he had been accepted by the de- 
fendant, and when defendant’s counsel had not consumed 
an average of one minute in passing on such jurors, but had 
consumed one minute and a half in consulting about 
the juror, Underwood, and when the court ordered him to 
be sworn, no objection or protest was made thereto by the 
defendant or his counsel.” 

The time allowed by the 41st common law rule 
of the court (Code, p. 1351) in striking juries is not 
more than one minute to either party for each strike; 
but it is questionable if this rule applies to trials for felo- 
nies, for in such cases, juries are not selected by what is 
commonly understood by the profession as striking, but in: 
a much more formal and deliberate manner; each juror is: 
put upon his votre dire to test his competency, and if 
found competent, the state may either challenge him per- 
emptorily or accept him and put him on the prisoner, 
who in turn may challenge or accept. Reasonable time 
should be given him to make his choice, but after the lapse 
of such time as the judge may consider reasonable, then the 
presiding judge should act in the matter; if more time is 
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desired, he should be notified of the fact and asked to in- 
dulge the party; and for proper reasons, the request would 
doubtless be granted. In this matter, he is bound by no 
unbending rule, and even after he had ordered this juror 
to be sworn, if he had been notified that there was any ob- 
jection to him, it is more than probable that he would 
have revoked his order, and would have allowed the de- 
fendant to object, or have made such other disposition of 
the juror as was proper under the law. But no objection 
was intimated ; no protest was made; the defendant and 
his counsel were present and acquiesced in what was done ; 
if they were unwilling to have this juror on the panel, 
they should have spoken.. Had the defendant been ac- 
quitted, it would have been well with him and his counsel, 
and in the event of his conviction, this action upon the 
part of the judge would afford them ground for another 
hearing. Their silence was politic, and the opportunity 
thus given them for it they deemed fortunate. But we 
think that a practice whicu affords parties an opportunity 
to take such chances is not to be approved or encouraged. 
There must be some end to deliberation over jurors, and 
some authority to determine when the end is reached. 

Discretion in regulating and conducting the business of 
the court is necessarily confided to the judge, and this court 
should never interfere with its exercise, unless it is made 
to appear that wrong or oppression has resulted from its 
abuse. Nothing of the kind is suggested inthis case. It 
does not seem that any right has been withheld from the 
defendant, or that he has not had a fair trial; his motion 
for another hearing contains no such complaint. 

3. What a disinterested by-stander, who witnesses the 
conflict going on between the defendant and the party as- 
sailed, may say during the heat of the engagement, is not 
evidence, especially when the declaration amounts to noth- 
ing more than the declarant’s opinion as to the defendant’s 
motive or purpose for engaging in and prosecuting the 
fight. Such a declaration from such a source, in such g 
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case, is no part of the res gestw. The court committed no 
error in refusing to allow the witness, Turner, to testify 
that he heard a young man standing by remark that it 
was his impression that the defendant was not trying to 
hurt the prosecutor. Had the party referred to been pres- 
ent and sworn, he would not have been allowed, as a gen- 
eral rule, to testify to his impression, at aan without 
stating the facts on which it was founded. 

4. There was no other exception to the decisions of the 
judge or the judgment insisted on in argument or pressed 
upon this court. In our opinion, they were very properly 
abandoned. 

Judgment affirmed. 


Fatvey vs. THe GrorGgiA RarLRoaD. 


1. Railroad companies are common carriers and liable as such. 

2. When a common carrier receives goods to be transported beyond 
the terminus of its own line, it undertakes to transport them to 
the point of destination, either by itself or by competent agents, 
and if the goods are lost beyond the terminus of its line, it will 
be liable therefor. 

3. Section 2084 of the Code, which provides that where there are sev- 
eral rai.roads of different companies, and the goods are intended 
to be transported over more than one railroad, each company 
shall be responsible only to its own terminus, and until delivery 
to the connecting road, and that the last company which receives 
the goods as in good order shall be responsible to the consignee 
for any damage, and such companies shall settle among them. 
selves the question of ultimate liability, does not change the rule 
of liability of railroad companies as common carriers, as 1t existed 
at the time of the adoption of that section of the Code. It only 
declares the rule of jiability to be the same as that theretofore ex- 
isting, where there was no contract, express or implied, general 
or special, by the first. carrier, to transport the goods to their final 
destination , and it gives a cumulative remedy to the consignee. 
When the goous are received by a carrier, to be transported be- 
yond the trminus of its line and delivered at a particular place, 
and toa particular person at such place of destination, without 
more, a contract 18 .mpiued that the carner will cause such goods 
to be carrieu to tne piace oi destination without damage or hurt, 
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and for failure to perform its contract, it will be liable for any dam- 
age that may arise. 

(a.) Facts which bear on the determination of the question whether 
there is an express or implied contract on the part of the first car- 
rier to transport goods beyond its own line, discussed. 

(b.) The majority opinion in 42 Ga., 642, overruled and the dissenting 
opinion adopted. 


March 23, 1886. 


Railroads. Common Carriers. Contracts. Before 
Judge Marswatt J. Charke. Fulton Superior Court. Sep- 
tember Term, 1885. 


To the report contained in the decision, it is necessary 
to add only the following: The defendant pleaded the 
general issue; that the damage occurred before shipment, 
if at ail; and that its liability ceased upon delivery of the 
goods in good order to the next connecting road. On the 
trial, the defendant introduced testimony to show that it 
delivered the goods to the road next connecting with it in 
good order and condition, and no objection was made to 
them. An agent of the last of the line of roads testified 
that when the brooms, the subject-matter of the suit, 
reached their destination, they were badly moulded, and 
that, in his opinion, they were badly damaged before load- 
ing. 


Broytes & Jounston, for plaintiff in error. 
Hooper ALEXANDER, for defendant. 
BLANDFORD, Justice. 


Falvey sued the railroad company for damage done to 
a certain lot of goods shipped by him from Atlanta, Geor- 
gia, tovertain parties in Wilmington, North Carolina, upon 
a contract with defendant, and showed by the bill of 
affreightment that the goods were received by defendant 
in good order, and were consigned to certain persons in 
Wilmington, N.C. He showed also that the goods were 
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received as through freight; that the whole freight was 
made up and charged by the Georgia Railroad; and 
that it designated the connecting lines of railroad over 
which the goods were to be transported, and the propor- 
tion which each road was to receive of the whole amount 
charged by the Georgia Railroad; and that there were 
other routes connecting with defendant’s road, over which 
the goods could have been carried. The goods were to be 
delivered at Wilmington to the consignees by the plaintiff. 

These goods became damaged, and the consignees re- 
fused to receive them, whereby the plaintiff was damaged. 

These are the main facts relied on by the plaintiff for 
a recovery in this case. The same being referred to the 
presiding judge in the court below without the interven- 
tion of a jury, for his determination, he adjudged in favor 
of the defendant. To this ruling, decision and judgment 
the plaintiff excepted, and error thereon is assigned to this 
court. 

1, 2. The statute of this state declares that railroad 
companies are common carriers, and liable as such. Acts 
of 1655, p. 155; Code, §2083. 

What is the rule of such liability, can be determined by 
an examination of the decisions of this court. In 45 Ga., 
148 ; 38 /d.,37, 519; 37 Z7., 103 ; 36 Zd., 635, it will be seen 
that this court adopted the English rule laid down in Mus- 
champ’s case, 8 Meeson & Welsby, 421, which is, “ When 
a common carrier receives goods to be transported beyond 
the terminus of his own line, he undertakes to transport 
them to the point of destination, either by himself or com- 
petent agents, and if the goods are lost beyond the terminus 
of his own line, he will be liable therefor.” 

We think the rule of liability thus stated is reasonable ; 
that any other rule would lead to great inconvenience and 
detriment to the public; and, as was said by Lord Ab- 
inger, Chief Baron in the case cited from Meeson & Welsby, 
“Tt is better that those who undertake the carriage of par- 
cels, for their mutual benefit, should arrange matters of this 
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-kind inter se, and should be taken each to have made the 
others their agents to carry forward.” 

. This is the rule of liability as to common carriers, 
whether such carriers be railroad companies or others, un- 
‘less modified or changed by the statutes of this state. 

3. It is insisted by the counsel for the defendant in error 
that §2084 of the Code, which provides that, “ when there 
are several connecting railroads under different companies, 
and the goods are intended to be transported over more than 
one railroad, each company shall be responsible only to its 
own terminus and until delivery to the connecting road ; the 
last company which received the goods ‘ as in good order’ 
shall be responsible to the consignee for any damage, 
ig such companies shall settle among themselves 
the question of ultimate liability,” changes the rule of 
liability of railroad companies as common carriers as the 
same existed in this state at the time of the adoption of 
this section of the Code. We do not think so, but the 
statute merely declares the rule of liability to be the same 
as that theretofore existing where there was no contract, 
express or implied, general or special, by the first carrier 
to carry and transport the goods to their final destination ; 
and the only change which this statute makes is to give 
the consignee a remedy against the last road receiving the 
goods “as in good order,” which he might not have had 
before the adoption of this section of the Code. This is a 
comulative remedy existing and established in addition 
to those remedies which he had already. 

4. When goods are received by a carrier to be trans- 
ported beyond the terminus of its line, and delivered at a 
particular place and to particular persons at such place or 
destination, without more, a contract 1s 1mplied that the 
carrier will cause such goods thus delivered to it to be car- 
ried to the place of destination safely, without damage or 
hurt, and it will be liable to the consignor for failure to 
perform its contract, for any damages which may arise 
therefrom to the party injured. In order to ascertain if 
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any contract was made by the first carrier with the ship- 
per to transport beyond its line to the place of destination, 
the bill of affreightment may be looked to; aliunde evi- 
dence may also be introduced, such as the payment of all 
the freight charges to the first carrier, the way-bill, and 
designation of the lines of road over which the goods are 
to go, and the apportionment by the first carrier of the 
amount which each line is to be paid for such carriage ; 
and from these facts the jury may determine whether any 
contract was made, express or implied, whereby the first 
carrier engaged to carry the goods to the point of destina-, 
tion. And such was the decision of this court made by a 
full bench composed of Lumpkin, ©. J., Lyon and Jenkins, 
J J.,in the case of Rome Railroad Company vs. Sullivan, 
Cabot & Co., 32 Ga., 403, the opinion being delivered by 
Jenkins, J., and concurred in by the other judges. This 
decision is on the points made by the record, and has 
never been reversed or set aside by any decision made b 
a full bench. 

In the case of Baugh vs. McDaniel & Strong, 42 
Ga., 642, the majority of the court, McKay, J., and 
Lochrane, ©. J., held “that a contract will not be im- 
plied, but must appear to have been distinctly made,” 
Warner, J., dissented, and held that such contract might 
be implied, and from the facts of that case, such contract 
did exist on the part of the carrier to carry the goods 
to their destination beyond the terminus of the road. 
But the majority held that if a special contract had 
been made by the first carrier to deliver the goods beyond 
the terminus of its road, it would have been bound. Inthe 
case now before us, this court, as now composed, hold and 
decide, if a railroad company contracts generally or spe- 
cially, expressly or impliedly, to transport goods beyond 
the terminus of its own road, it is bound thereby, and 
would be liable to the party injured for such damages as 
he might sustain by reason of its failure to perform such 
contract. 
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We think the court below was probably misled by the 
decision referred to of the majority of the court, and that 
he ruled this case upon the authority of the case referred 
to. But it must follow from what has been said that the 
judgment of the court below must be reversed. The case is 
remanded for another trial. 

Judgment reversed. 


ErsKINE & ComMPANY vs. DUFFY. 


1. A bill of exceptions to a judgment granting or refusing a new trial 
will not be dismissed on motion of defendant in error because it 
fails specifically to set forth the errors alleged to exist in said judg- 
ment, and the party be thereby deprived of a hearing, at least as 
to the general grounds usually relied on to obtain a new trial, or 
such as set out newly discovered evidence which might or should 
produce a different result on another trial. The motion and brief 
of evidence are parts of the record, and need not be set out in the 
bill of exceptions except by reference. 

2. If the grounds of the motion plainly specify both the decisions 
complained of and the errors alleged to exist therein, under §4251 
of the Code, this court would be bound to hear it under a general 
exception to the judgment granting or refusing the new trial; but 
if deficient in either of these particulars, this court would not, 
under such general exception, determine it, at least as to the par- 
ticular point so complained of. 

(a.) The sixth ground of the motion in this case complains of a charge 
given by the court, but does not specifically set forth what is the 
error alleged to exist therein, and cannot, therefore, be considered. 

(b.) The charge complained of appears to have been warranted by 
the evidence. 

8. The evidence was conflicting, the presiding judge was satisfied 
with the verdict, and this court cannot say that he abused his dis- 
cretion in allowing it to stand. 

It is not clear that the jury disregarded that portion of the charge 
of the court in which he construed a letter from plaintiff to de- 
fendants, in which occurred the expression, ‘‘ Place the $700”’ 
(sent with the letter) ‘‘ on interest,’’ and instructed the jury that 
the legal effect of this letter was to give the defendants general 
authority to place the money mentioned for the plaintiff in the 
hands of some person who would pay him interest therefor. At 
all events, the charge itself was too broad and was not sufficiently 
qualified or guarded in its terms. Under the facts in evidence, 
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this was an ambiguous expression, the meaning of which should 
have been left to the jury. 

(a.) For the court to treat as an instrument em bodying the terms of 
the contract, and to construe in such a manner as to bind the jury, 
every expression found in a correspondence relating to the con- 
duct of the business in pursuance of the contract, does not seem 
to be in accordance with the provisions of the Code conferring the 
power and making it the duty of the court to construe contracts, 
and other provisions qualifying and restricting this power. 

. Newly discovered evidence, which is merely cumulative and tends 
only to show admissions made in a casual conversation between 
the plaintiff and a witness, will not require a new trial; especially 
where the statements thus proposed to be proved are directly 
denied by the counter-affidavit of the other party to the conver- 
sation, and where the integrity of the affiant is assailed. 

(a.) As a ground for a new trial, the discovery of new testimony is 
tolerated rather than favored, because of its liability to abuse and 
its tendency, as a general rule, to mislead. 


March 23, 1886. 


Practice in Supreme Court. New Trial. Charge of 


Court. Contracts. Newly Discovered Evidence. Before 
Judge Cuarke. City Courtof Atlanta. September Term, 
1885. 


On June 25, 1884, Duffy brought suit against Erskine 
& Company on an open account for a balance of $1,247.49, 
principal. The defendant filed pleas of the general issue 
and set-off. On the trial, the issue was narrowed, so that 
the real point in controversy was this: The plaintiff, who 
was a peddler, purchased goods from the defendants, and 
in the course of his dealings with them remitted them 
money at various times. They deposited his funds in the 
bank of John H. James to his (the plaintiff's) credit, and 
took certificates of deposit bearing four per cent. interest. 
The bank failed, and the question was, whether the de- 
fendants were responsible to the plaintiff. 

On this issue the plaintiff testified, in brief, as follows: 
The account sued onis correct. Commenced doing business 
with defendants in 1880. They proposed to allow him four 
percent. interest on money left withthem byhim. Hesaid 
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all right. Erskine said no matter what happened, the 
money plaintiff left with him was all right; that somebody 
would always be there, and the books would show it. This 
arrangement continued, and the defendants would allow 
him interest on the surplus money he sent them. He 
sometimes sent them money by express and sometimes by 
check, and they always acknowledged its receipt by letter. 
The letters (except one) were destroyed. In July, 1882, 
he had with them something over $1,000; he bought some 
goods, drew out the “odd money” and left $1,000 with 
them on interest. Erskine told him that they would not 
need his money any longer, and did not want to pay inter- 
est on it and would put it in bank. The plaintiff replied 
that he did not care what he (Erskine) did with it, so long 
as he was responsible. Erskine said all right. The plain- 
tiff never knew he had put the money in the bank or saw 
the certificates of deposit. Erskine never showed them 
to him or told him about them until the bank failed. He 
wrote Erskine from Smithville for $700, and the latter 
sent it; buthe did not use it and sent it back in a few days, 
and wrote Erskine to put it at plaintiffs interest. They 
rendered him accounts in 1882, 1883 and 1884. Supposes 
they showed $800 as paid to him, and that the amounts 
for which the certificates of deposit were given appear 
thereof. At one time the defendants failed to allow him 
interest on the account rendered ; he called attention to if, 
and they corrected it. He never made any other com- 
plaint about them. In July, 1883, Erskine gave the plain- 
tiff a pencil memoranda, showing the balance to his credit 
to be about $1,575, and in a few days the book-keeper gave 
him a statement showing the same thing. He was not in 
Atlanta when the $800 were deposited in the bank to his 
credit and never authorized it. Denied saying to Gil- 
lespie that if he failed in this suit, he would try the banker 
“arap.” The defendants wrote him two letters about the 
failure of the bank. He replied that he did not know the 
bank, and looked to them for his money. 
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The testimony for the defendants was, in brief, as follows: 
The plaintiff had been buying goods from the defendant 
for several years and kept with them some money for goods 
purchased, and onany surplus to his credit they had allowed 
him four anda half percent. They had settlements every 
year. When the settlement took place in 1882, the plain- 
tiff had to his credit $1,082.59. They had no further use 
for the money, and told him early in July, 1882, that they 
could not allow him interest any longer, and suggested 
that he put the money in bank where it would draw inter- 
est. He said all right, and for the defendants to take $800 
of his money and deposit itin bank. It was understood 
that it was to be put in James’s bank. The defendants 
did this and took certificate of deposit in the plaintiff's 
name. From that time the arrangement was that, when 
the plaintiff sent the defendants money, if he owed them, 
he was credited with it; if not, it was to be put on interest 
for him at James’s bank. Erskine denied the statement of 
the plaintiff that the latter said he did not care what defend- 
ants did with the money, so long as they were responsible. 
Statements were given to the plaintiff about the first of 
July in each of the years 1882, 1883 and 1884,which showed 
that the $800 deposited had been charged against him on 
the defendants’ books, and that credits had not been given 
him thereon for other amounts which they had deposited 
for him. He never objected to them, except as to the 
item of set-off now claimed by the defendants. The state- 
ment for 1883 showed $262.28 to his credit, and he said it 
was correct. Neither the defendants nor their book-keeper 
gave to the plaintiff a memorandum in July, 1883, show- 
ing that $1,500 was due him. They gave him astatement, 
showing $262.28 due him. In October following, he drew 
out $300, thus overdrawing his account. The defendants 
kept their own deposits at another bank, but James’s was 
the only one that then allowed interest on deposits, and 
it then was in good standing. They wrote to the plaintiff 
when money was deposited in bank for him. When 
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the plaintiff wrote for the $700, one of the defendants 
endorsed the plaintiffs name on the certificate of deposit, 
drew out the money, sent him the $700 and deposited the 
balance. When the bank failed, a settlement was made, 
and one of the defendants signed the plaintiffs name to 
the agreement to so settle, because he thought it best; 
did not have special authority to do so. He did the same 
with others who had dealt with them as the plaintiff had. 

A witness, Gillespie, testified that the plaintiff, shortly 
before the trial, said that if he failed to recover in it, he 
would “ try John H. James a rap.” 

Several letters were introduced in evidence. One of 
them, dated January 1, 1883, returning the $700 to the 
defendants, contained the following statements : 

‘The money I now send back to you. Place the seven hundred 
on interest, the balance to credit to T. F. Farley. I did intend to 
try a new business, but come to think it would not pay; sol will 
still keep on the war-path for a while longer. I am very sorry I had 


to put you toso much trouble at this time of the year, for I know that 
you have not got much spare time,’’ etc. 


Another, dated January 18, 1883, stated that “I for- 
warded $100 yesterday. Place to my iuterest.” 

The jury found for the plaintiff the full amount sued for. 
The defendants moved for a new trial on the following 
grounds: 

(1) to (4.) Because the verdict was contrary to law, evi- 
dence and the charge of the court. 

(5.) Because the verdict was contrary to the following 
charge of the court: “It is the duty of the court to con- 
strue any written instrument which is introduced in evi- 
dence. Counsel have called attention to a letter from 
plaintiff to defendants, which is before you, I refer to the 
letter dated January, 1883, in which this expression occurs: 
‘Place the seven hundred dollars on interest.’ I instruct 
you that the legal effect of this letter is to give defendants 
general authority to place the money mentioned, the seven 
hundred dollars, for the plaintiff in the hands of some per- 
son who would pay him interest therefor.” 
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(6.) Because the court erred in charging the jury as 
follows: “If there was a course of dealing established be- 
tween plaintiff and defendants, as debtor and creditor, the 
presumption is that the relation continued until the con- 
trary is shown. If, therefore, there was such a course of 
dealing as I have mentioned, the burden of showing that 
it was changed is on the defendants, if they insist that it 
was.” 

(7.) Because of newly discovered evidence of one Bren- 
non, to show that the plaintiff stated to him that he knew 
that the defendants had quit paying interest, and that his 
money was in James’s bank. [A counter-showing as to 
this was made, and there were affidavits pro and con as 
to whether the defendants had had opportunity to find out 
what this witness knew before the trial, and as to whether 
he was intoxicated about the time of making the affidavit 
stating what he would testify. The plaintiff also made an 
affidavit denying the statements of the new witness. ] 

The motion was overruled, and the defendants excepted. 
The bill of exceptions recited the overruling of the motion, 
and added: “To which order the said defendants excepted 
and now excepts.” A motion to dismiss the writ of error 
was made, on the ground that there was not a sufficient as- 
signment of error. It was overruled, as stated in the de- 
cision, 


Mynatt & Howe 11, for plaintiffs in error. 


Kine & Spatpine, for defendant. 
Hatt, Justice. 


1. A bill of exceptions to a judgment granting or refus- 
ing to grant a new trial will not be dismissed on the mo- 
tion of the defendant in error, because it fails specifically 
to set forth the errors alleged to exist in such judgment. 
The writ of error will not be dismissed for this reason, and 
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the party deprived of a hearing, at least as to the general 
grounds which are usually relied on to obtain a new trial, 
or such as set out newly discovered evidence which might 
or should produce a different result on another trial. The 
motion for a new trial, and the grounds thereof, have al- 
ways, under our practice, been deemed an essential part 
of the record in the cause, and by the act of 1870, the brief 
of evidence filed with such motions and approved by the 
court was likewise made a part of the record, and, like the 
pleadings and other portions of the same, was not (except 
by reference thereto) required to be set out in the bill of 
exceptions. Code, §4253. 

2. If the grounds of the motion shall plainly specify 
both the decision complained of and the error alleged to 
exist therein, in accordance with the requirements of §4251 
of the Code, then this court would be bound to hear it 
under a general exception to the judgment granting or 
refusing the new trial prayed; but if deficient in either of 
these particulars, we would not, under such general excep- 
tion, feel authorized to determine it, for we would be con- 
sidering and deciding something not heard in the court 
whose sentence, judgment, decision or decree we are in- 
voked to review, at least to the extent of the particular 
point specified as an error in the judgment or decision 
complained of. This course has been so frequently and 
uniformly pursued by this court, especially of late years, 
that it would be superfluous to cite the numerous cases 
in which it has been done. The 6th ground of the motion 
in this case, while plainly specifying a charge of the 
court, of which complaint is made, yet does not specifically 
set forth what is the error that is alleged to exist in the 
charge. It stated generally that the court erred in giving 
it, but why he erred is not stated on the record. This pre- 
cludes its consideration here ; and were we even at liberty to 
pass upon the error insisted on in argument, we should 
find ourselves unable to agree with the view presented 
with so much earnestness and force by the learned and 
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able counsel for plaintiffs in error, and therefore feel the 
less reluctance in disposing of it as we have done. The 
principles of law embodied in the charge are not seriously 
questioned, but it is urged that they are inapplicable to 
the facts in evidence ; in short, that there was no evidence 
that could authorize it. We, however, think otherwise, 
and are pretty well satisfied that certain aspects of the 
proof not only justified, but required the charge given. 

3. The testimony of the parties as to the material facts: 
in the case was directly in conflict. The jury had the 
right to credit the plaintiff’s account of the matter, and to 
reject the defendants’, as they seem to have done. The 
presiding judge who heard the witnesses testify, and saw 
their manner of testifying, found no fault with their con- 
duct in this respect, and was satisfied to let their verdict 
stand. We cannot say that in so doing he abused the dis- 
cretion vested in him, not in us, by the law. Besides, we 
are inclined to think that there were several circumstances, 
which were neither denied nor explained, that tended to 
corroborate the plaintiff's stalement, and that the verdict 
is rather in accordance with than against the weight of 
evidence. What has been said disposes of the first four 
grounds of the motion for a new trial. 

4. In another ground of the motion (the 5th) it is in- 
sisted that the verdict was contrary to this charge of the 
court, viz.: “It is the duty of the court to construe any 
written instrument introduced in evidence. Counsel have 
called attention to a letter from plaintiff to defendants, 
which is before you. I refer to the letter of January Ist,. 
1883, in which this expression occurs: *‘ Place the seven hun- 
dred dollars ’ (sent with the Jetter) ‘on interest.’ I instruct. 
you that the legal effect. of this letter is to give the deferd-. 
ants general authority to place the money mentioned, the: 
seven hundred dollars, for the plaintiff in the hands of: 
some person who would pay him interest therefor.” When 
taken in connection with the facts in proof, and with other’ 


parts of the charge applicable to those facts, it is not clear 
v 76-39 
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to our mind that this part of charge was disregarded or 
overlooked by the jury in finding their verdict. But 
whether this is so or not, we are satisfied that the charge 
itself was too broad and sweeping, that it was not suffi- 
ciently qualified and guarded in its terms; and from what 
occurred after the verdict was returned, we think the judge 
was of that opinion himself, and concluded that, inasmuch 
as the jury had, by their finding, rectified the error into 
which he had inadvertently fallen, he would not disturb 
it. In view of the course of dealings between these par- 
ties, and the modification or slight alteration made therein 
in July, 1882, as respects the defendants’ liability for in- 
terest, as the plaintiff testified, and their non-liability, 
as was testified for them, we think the expression, “ place 
the $700 on interest,” was ambiguous, and did not justify 
the inference the court drew from it, viz., that it conferred 
general authority upon the defendants to.place it in the 
hands of any person who would pay interest for it. If the 
plaintiff's contention was correct, such was certainly not 
the meaning of the expression. At all events, it was a 
question for the jury, and should have been submitted for 
their determination, with proper instructions from the 
court. 

To say the least, the propriety of the court’s treating 
as an instrument embodying the terms of the contract, 
and construing it in such a manner as to bind the jury, 
every expression found in correspondence relating to the 
conduct of the business in pursuance of the contract, seems 
not in accordance with the provisions of the Code confer- 
ring the power and making it the duty of the court to con- 
strue contracts, and other provisions qualifying and re- 
stricting this power, as interpreted by our judgments and 
as regulated by common law rules. //all’s Self- Feeding 
Cotton-Gin Co. vs. Black, 71 Ga., 450, and citations; 2 
Wharton’s Contracts, §450. 

5. The remaining ground relates to the newly-discovered 
evidence, which, we think, is merely cumulative, and is by 
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no means of a conclusive nature or tendency, as it professes 
only to give admissions made in a casual conversation be- 
tween the plaintiff and the witness—a species of evidence 
which should, under the most favorable circumstances, be 
scanned with care. Code, §3792. In this case, the con- 
versation was directly denied by the counter.-affidavit of 
the other party to it, and the integrity of the affiant of it 
was assailed. The court, in the exercise of its discretion, 
could say which of these parties was entitled to credit, and 
we have no power to control his discretion, unless it shall 
be satisfactorily shown to us it has been abused, and in 
this instance there is no reason toimpute to the presiding 
judge such an abuse of discretion. As a ground for a new 
trial, the discovery of new testimony is tolerated rather 
than favored, because of its liability to abuse, andits tend- 
ency, as a general rule, to mislead. % parte affidavits, 
gotten up after the verdict and after the exigencies of the 
case have been fully disclosed, and with a view to meet 
and overcome these exigencies, and where no opportunity 
of cross-examination is afforded the other party, are cer- 
tainly not altogether free from suspicion, and, under the 
circumstances, should be scanned more closely, and re- 
ceived and considered with more than ordinary caution, 
especially when they set forth verbal admissions only. 
Judgment affirmed. 


CoLLIER vs. THE GrorGIA RAILROAD. 


There is no duty or obligation on railroad companies in this state to 
fence in or place guards along their roads where there may be cuts 
or embankments, notwithstanding a public road may run parallel 
to such railroad. ' 

(a.) Sections 706, 707 of the Code apply to road crossings, not to roads 
running parallel to railroads. 


March 23, 1886. 


Railroads. Roads and Bridges. Fences. Before Judge 
CuarkE. City Court of Atlanta. December Term, 1884. 
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On February 20, 1884, Emma Ff. Collier brought an 
action to recover damages from the Georgia Railroad, 
alleging, in brief, as follows: At a certain point in the 
city of Atlanta, a street or highway, located on the right- 
of-way of the defendant, runs alongside of it, and so near 
to a cut or excavation on the railroad as to render it an 
act of negligence not. to fence iu in or put guards along it. 
The plaintiff was driving upon this road, when her horse 
and buggy “ran into and was thrown from said street or 
highway down into” the cut, demolishing the buggy, in- 
juring the horse and hurting the plaintiff. The injury was 
caused by the failure to erect guards or railings along the 
cut, and without fault or negligence on her part. 

On demurrer, the case was dismissed, and the plaintiff 
excepted. 


L. J. Winn; Harrison & Prepress, for plaintiff in error. 


Hittyer & Bro., for defendant. 


BLANDFORD, Justice. 


The question made by this record is, whether a railroad 
company is bound, under the law, to fence in or place 
guards around and along a cut or excavation through which 
its track runs, when there is a street or road running par. 
allel with the railroad. . 

- It is insisted by the eminent counsel who argued this 
case for plaintiff in error, that a railroad company owes 
this duty to the public, and they cite as authority to sustain 
this position, sections 706 and 707 of the Code. These 
sections are taken from the ac* of 1838, and when viewed, 
it will be seen that they refer alone to crossings, where the 
railroad crosses public or private ways, established pursu- 
antto law. There they are required to build suitable bridges 
and make proper excavations or embankments according to 
the spirit of the road laws. The crossing includes the 
width of the land on both sides of the road allowed by 
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charter or appropriated by the company therefor, and for 
as many feet beyond each way as is necessary for a trav- 
eler to get on and off the crossings safely or conveniently. 

We are quite clear that these sections do not apply to 
a case like the present, nor do we know of any law which 
imposes a duty or obligation on railroad companies of this 
state to fence in or place guards along their roads where 
there may be cuts or embankments, notwithstanding a pub- 
lic road may run parallel with such railroads. 

So we think that the declaration of the plaintiff failed 
to make acase against the defendant, and the judgment of 


the court below sustaining a demurrer thereto must be 
affirmed. 


BERNHARD vs. THE STATE OF GEORGIA. 


1. Although several were jointly indicted, yet where one was put upon 


his trial separately, a verdict finding the defendant guilty meant 
the defendant on trial; and a motion in arrest of judgment, on the 
ground that the verdict was insufficient, was properly overruled. 
The verdict is supported by the evidence and is not contrary to 
law. 

The court need not charge written requests, when in the general 
charge the law of the case and all the law applicable and neces- 
sary has been given to the jury. 

. There was no error in the charge to the effect that, if a witness 
sworn in the case is an accomplice, his testimony, without more, 
cannot convict; but if the jury believe from the evidence that 
the witness was not an accomplice, then his evidence alone may 
convict; and this would be true, though he were charged in the 
indictment with the crime, and his own testimony showed he was 
not an accomplice, and no other witness testified on the point, and 
although he was present, if that presence was constrained, or he 
was enticed to be there by a false claim of defendant and another 
to property in the cotton and an anticipated lawsuit about it. 
Where the cotton was alleged to belong to a man whose first initial 
was I., and the proof showed it was J., or vice versa, there was no 
error in instructing the ju:y that, if the initial was written wrong 
by mistake in the indictment, the proof of ownership in the person 
bearing the true name would be sufficient. TheI and J are often 
exactly alike in writing. 
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6. There was no error in refusing to charge, ‘‘ while drunkenness is 
not an excuse for crime, yet if you believe from the evidence that 
the defendant was drunk at the time of the alleged offense, then 
you may look to this as a circumstance going to show any inten- 
tion on his part to commit an offense.’’ This request is confused. 
If it means that drunkenness may be shown to show no intention 
to commit an offense, it does not so state; there was no evidence 
that the defendant was drunk; and if one steals while drunk, he 
is as guilty as if he were sober. 


March 23, 1886. 


Criminal Law. Verdict. Charge of Court. New Trial. 
Before Judge Hammonp. COlaytonSuperior Court. March 
Term, 1885. 


John Bernhard was indicted jointly with Jim Mitchell, 
Dock Curtis and Abe Ponder for the larceny of cotton, 
alleged to belong to J. E. Lindlerand W. D. Banks. Bern- 
hard was put on his trial separately. The evidence for 
the state was, in brief, as follows: Certain cotton belong- 
ing to I. E. Lindler and W. D. Banks was stolen from a 
gin-house on the night of November 29, orthe morning of 
the 30th, 1882. On that night, after twelve o’clock, a 
wagon was heard passing up the road in the direction of 
the gin-house. Later in the night, Jim Mitchell and an- 
other man stopped at the house where Mrs. Cox and her 
sons lived, and wanted to hire a wagon and to get one of 
the sons to haul some cotton to Fairburn, a distance of 
some twenty or twenty-five miles. The man who was with 
Mitchell was called John Bernhard, but the Coxes could . 
not identify him certainly as the defendant, and testified 
with much confusion and want of recollection. The cot- 
ton was transferred from the wagon on which it was brought 
to the wagon of Mrs, Cox, and her son carried it to Fair- 
‘burn and deposited it at the depot (as he stated). The 
cotton was found in a warehouse in Fairburn early in De- 
-cember. Some of the bands on one bale, which was 
marked with the name of Banks, had been taken off, but 

were still there. | 
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Dock Curtis, one of the parties indicted, testified that 
Mitchell and Bernhard came to his house, about a mile and 
a half or two miles from the gin house, to get him to help 
load cotton; that they said it was cotton about which there 
was a suit, but on his objecting to going, they said they 
had bought it; that they insisted on his going, and finally 
drew weapons on him; that as they drove from the gin, 
they said they were afraid he would tell; that he said they 
ought to tell. 

The judge in a note certified that Lindler stated that he 
_ was often known by the name of J. E. Lindler. There 
was much cross-examination as to the statements, threats, 
etc., which need not be stated in detail. The defendant 
made a statement to the effect that he had been ginning 
all day; left his wagon on the scales all night; went up 
to the store and was drinking; about eleven o’clock, went 
home and went to sleep; next morning got up and loaded 
his wagon; knew nothing of the larceny. 

The verdict was, ‘‘ We, the jury, find the defendant 
guilty.” The defendant made a motion in arrest of judg- 
ment on the ground that it was not stated which defend- 
ant was found guilty. This was overruled. Healso made 
a motion for a new trial, on the following among other 
grounds : 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court refused to give certain charges, 
which need not be copied in full, in order to understand 
the decision. 

(3.) Because the court refused to charge as follows: 
“While drunkenness is not an excuse for crime, yet if you 
believe from the evidence that the defendant was drunk at 
the time of the alleged offense, then you may look to this 
as a circumstance going to show any intention on his part 
to commit an offense.” 

(4) Because the court charged as follows: “If you 
should believe that the witness was not an accomplice in 
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the crime, knowing that the crime was being committed, 
then this rule of law as to corroborating circumstances 
would not apply, because, in that event, you would be 
authorized on his testimony alone to base a conviction.” 

(5 ) Because the court charged as follows: “If you be- 
lieve in this case that either of the witnesses who testified 
for the state was present when the crime was committed, 
if you think a crime was committed, and aided and assisted 
in it with the knowledge that a crime was being committed, 
then he would be an accomplice, and his testimony alone 
would not be sufficient to convict the person he said was 
present and committing the crime.” 

(6.) Because the court charged as follows: “If you 
should believe that the name of I. E. Lindler was written 
thus by mistake, and that he is frequently known as J. E. 
Lindler, although his name is I. E. Lindler, and that the 
property in question was that of I. E. Lindler and W. D. 
Banks, then the court charges you that would be a suffi- 
ecient description of the ownership of the property, and 
you would be authorized to so find.” 

The motion was overruled, and the defendant excepted. 


J.T. Spence; C. W. Hopyerr; Harrison & PEEPLES, 
for plaintiff in error. 


G. D. H111, solicitor general, for the state. 
Jackson, Chief Justice. 


Bernhard was convicted of stealing two bales of cotton, 
and, being dissatisfied, brings his case before this court, as- 
signing as error the denial of a motion to arrest the judg- 
ment and the denial of a motion for a new trial, on the 
grounds therein specified. 

1. Bernhard being the only defendant on trial, a verdict 
of guilty meant him, and could not mean either of the 
others indicted with him, but not ontrial. Thurmond vs. 
The State, 55 Ga., p. 599. Therefore, the motion to arrest 
the judgment was properly overruled. 
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2. The verdict is supported by the evidence, and there- 
fore is not against evidence and law, or open to kindred 
complaints. 

8. The court need not give written requests, when in 
the general charge the law of the case, and all the law ap- 
plicable and necessary, has been given to the jury. 

4, There was no error in the charge to the effect that, 
if a witness sworn in the case is an accomplice, his testi- 
mony, without more, cannot convict, but if the jury believe 
from the evidence that the witness was not an accomplice, 
then his evidence alone may convict; and this would be 
true, though he was charged in the indictment with the 
crime, and his own testimony showed he was not an ac- 
complice, and no other witness testified on the point, and 
though he was present, if that presence was constrained, 
or he was enticed to be there by a false claim of defend- 
ant and another to property in the cotton and an antici- 
pated lawsuit about it. 

5. Where the cotton was alleged to belong to a man 
whose first initial was J. and the proof showed it was L, 
or vice versa, there was no error in instructing the jury 
that if the initial was written wrong by mistake in the in- 
dictment, the proof of ownership in the person bearing the 
true name would be sufficiently made. ThelI and J are 
often exactly alike in writing. They are in the abstract 
of plaintiff in error, himself in this case identical, and in 
the record quite similar. Moreover, ownership was alleged 
to be in one Banks and this man, whose initial makes the 
point under consideration, and whose surname was Lindler, 
and the initial letter of the middle name was all right. 

6. There was no error in refusing to charge, “ While 
drunkenness is no excuse for crime, yet if you believe from 
the evidence that the defendant was drunk at the time of 
the alleged offense, then you may look to this as a circum- 
stance going to show any intention on his part to commit 
an offense.” 

There is no error in refusing to give it, first, because it 
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is confused and difficult to be understood. It is supposed 
by us that the request means “to show no intention to 
commit an offense,” but it does not so say. Secondly, be- 
cause, while there is evidence that defendant was drinking, 
there is none that he was drunk. His own statement is 
obscure and without consistency or sense on this subject. 
And thirdly, because if a man steal when he is drunk, he is 
just as guilty, under our statute, as if he were sober; other- 
wise, drunkenness would be an excuse for crime, when the 
statute says it shall be none. Code, $4301. 

Cotton making, ginning and packing would be a poor 
business in Georgia, if drunkenness excused a man for steal- 
ing it, unless the prohibition of selling intoxicating liquors 
prevailed everywhere in the state; and if it did, plenty of 
rogues would get drunk on cider and domestic wines in 
order to steal. 

Judgment affirmed. 


RUSSELL, executor, vs. HUBBARD. 


1, The striking of pleas because filed after default, and the allow- 
ance of judgment by default, a'e matters addressed to the sound 
discretion of the court, and a refusal to strike pleas and enter judg- 
ment will not be overruled, unless it appear that the discretion of 
the court was grossly abused. 

(a.) Where there has been an entry of answer on the docxet at the 
return term of the writ, the general issue shall be considered as 
filed, and that plea may be amended by filing others as a matter 
of right, without delay and without the payment of costs, except 
such as the court, in his discretion, may compel the amending 
party to pay his adversary, where there has been negligence in 
respect to the matter of amendment; and the court may further 
place upon him reasonable and equitable terms not touching the 
real merits of the cause in controversy. 

. Where a suit was brought in this state by a foreign executor, on 
a cause of action accruing to the testator in his lifetime, the de- 
fendant could plead a set-off, as though the action had been in- 
stituted under letters of administration granted in this state; and 
the statutory requirements of the state in which the administrator 
was appointed, as to the presentation and filing of claims against 
estates, would not apply to such a defence. 
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(a.) There was no suggestion of insolvency, and therefore there was 
no reason for such a verdict or judgment as would have been proper 
if plene administruvit or plene administravit preter had. been re- 
plied to the set-off. The verdict conforms to the pleadings. If the 
judgment does not conform to it, it may be amended ; but no such 
point having been passed on below, it will not be determined here. 

. Newly discovered evidence, which is merely cumulative, and which 
might have been procured before the trial by the exercise of proper 
diligence, furnishes no ground for a new trial. 


March 23, 1886. 


Practice in Superior Court. Administrators and Exec- 
utors. Comity. Set-off. Newly Discovered Evidence. 
Before Judge MarsHALL CLARKE. City Court of Atlanta. 
September Term, 1885. 


To the report contained in the decision, it is necessary to 
add only that the following were among the grounds of the 
motion for a new trial: 

(1.) Because the court refused to strike the pleas filed 
by the defendant, on the ground that they were filed after 
the defendant was in default, without leave of court and 
without having the default set aside or paying costs. 
[The declaration was filed May 13, 1884. The pleas were 
filed January 30,1885. Testimony pro and con was intro- 
duced, as to whether the plea of the general issue was filed 
at the first term, and as to whether the name of an attorney 
had been marked for the defendant at the appearance 
term. The presiding judge held that the case was not in 
default, and refused the motion. ] 

(2.) Because the court refused to charge as follows: 
“Tt is incumbent on the defendant to show that he filed 
his claim, which he makes a set-off, in the office of the 
judge of probate of the county of administration, or pre- 
sented the same to the administrator or executor within 
eighteen months after the same accrued, or after the grant 
of letters testamentary, and if he fails to do so, he cannot 
recover on the same against the administrator or executor 
herein, but said note, which is a set-off, is extinguished.” 
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(3.) Because of newly discovered evidence of several 
witnesses to show that the signature attached to the 
note and receipts on which the defence relied was not the 
genuine signature of the plaintiff's testator. [There were 
affidavits from the witnesses as to this testimony, and from 
the plaintiffs attorney that he did not know of it before 

‘the trial. ] 
The motion was overruled, and the plaintiff excepted. 


R. B. Barygs, for plaintiff in error. 
Mynatt & Howe t, for defendant. 


Hatt, Justice. 


To this suit on a promissory note, made by the defend- 
ant on the 15th day of October, 1879, payable to the order 
of plaintiff's testator, who lived and died in the state of 
Alabama, and whose will was proved in that state, several 
defences were set up, and among them payment and 
set-off. The set-off consisted of a promissory note purport- 
ing to have been made by testator to defendant on the 29th 
of September, 1875, and payable to the defendant or 
bearer. Among the replies made to these pleas was one 
to the effect that, by the law of Alabama (which was in 
evidence), all claims against the estate of a decedent must 
be presented to his representative within eighteen months 
after the same have accrued, or after the grant. of letters 
testamentary or administration upon the estate, or else they 
should be filed in the court of probate, and if so filed, they 
should be docketed with a note of the time of filing, etc., 
and in the event of a failure to do either of these things, 
the claim shall be forever barred. Before the expiration 
of this period from the grant of letters testamentary, it ap- 
pears that the plaintiff commenced his suit, and that the de- 
fendant had filed his plea of set-off thereto. This was the 
only notice given to the plaintiff of the claim against the 
estate he represented. It was not pretended that it was 
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filed in the court of probate from which the plaintiff ob- 
tained his letters, in accordance with the laws of Alabama. 

The defendant, on the trial, had a verdict for the excess 
claimed to be due to him from plaintiff's testator, and 
thereupon a motion was made for a new trial upon various 
grounds, which was denied, and to this judgment overrul- 
ing and refusing this motion, exception was taken. 

1. The motion to strike defendant’s pleas and to have 
judgment entered in plaintiff's favor by default, wus prop- 
erly refused. In almost every case, the allowance of such 
motions is within the discretion of the court, and we will 
not interfere unless its exercise has been grossly abused. 
Lambert vs. Smith, 57 Ga., 25; 23d rule of practice, Code, 
p. 1848. Where there has been an entry of answer on the 
docket at the return term of a writ, the general issue shall 
be considered as filed (Code, §3458), and that plea may be 
added to by filing others as amendments and as matter of 
right, without delay, and without the payment of costs, ex- 
cept such as the court, in his discretion, may compel the 
amending party to pay his adversary, where there has been 
negligence in respect to the matter of amendment; and 
he may further force upon him reasonable and equitable 
terms not touching the real merits of the cause in contro- 
versy. Code, §3482. 

2. There was no error in holding that the statutory re- 
quirements of the state of Alabama, in reference to the 
presentation of claims against the estates of deceased per- 
sons and of notice thereof to their representatives, were 
inapplicable to defences set up to suits brought by them 
in the courts of this state. In Swift vs. Swift, ex’r, 18 
Ga., 140, it was held that a suit, brought by a foreign ex- 
ecutor in our courts on a cause of action accruing to the 
testator in his lifetime, entitled the defendant to the same 
rights of defence as he would have had if the action had 
been instituted under letters of administration granted in 
Georgia. In Ray vs. Dennis, 5 Ga., 357, it was held that, 
to a suit by an administrator, the defendant might plead a 
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set-off, and where the estate represented by the plaintiff 
was insolvent and the set-off exceeded his demand, the 
defendant could have judgment guando acciderint for the 
excess in his cross-action, the same as he could have had 
if he had been plaintiff in an original suit upon the de- 
mand set-off in answer to a suit by the administrator. 
There was in the present case no suggestion that the estate 
of plaintiffs intestate was insolvent, and therefore there 
was no reason for such a verdict or judgment as would 
have been proper had plene administravii or plene admin- 
istravit preter been replied to the set-off pleaded by 
defendant. The verdict was not, as supposed, a departure 
from the pleadings, but, interpreted by the allegations of 
the plea, was in strict conformity to them, and if, as sug- 
gested, the judgment does not follow the verdict, it can be 
soamended as to makeit conform. There is no exception 
in this particular, and it does not appear that the superior — 
court passed upon this point, and without this, we have no 
authority to consider or determine it. This is not an ap- 
pellate court, nor has it any original jurisdiction; its au- 
thority extends only to the correction of errors in the 
decisions, etc., of courts to which writs of error lie. 

3. The ground of newly-discovered evidence, we think, 
afforded no reason to disturb the verdict. The facts disclosed 
by the affidavits were merely cumulative, and were such 
as might have been procured before the trial by the exer- 
cise of proper diligence. The plaintiff knew, or should 
have known, their materiality when the defence was filed, 
and should have been attentive in noting each step in the 
progress of the cause he had instituted and was prosecuting. 
It is no part of the policy of the courts to excuse or pal- 
liate inattention or indifference in such matters. On the 
contrary, they encourage vigilance and promptitude in 
litigants. Vigzlantibus non dormientibus jura subveniunt. 

Judgment affirmed. 
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1, The evidence in this case was not sufflicier.t to show beyond a rea- 
sonable doubt that the defendant was guilty of rape. 

(a.) Penetration and emission were required by the old law to be 
proved, but slight penetration is sufficient. 

2. For the purpose of impeaching witnesses, their testimony on the 
committing trial may be proyed as well by one who heard it as by 
the notes or memoranda of the evidence taken by the court. 

(a.) The loss or absence of testimony taken by the committing court 
was shown in this case. 


March 30, 1886. 


Criminal Law. Rape. Verdict. Witness. Evidence. 
Before Judge CarsweLt. Washington Superior Court. 
September Term, 1885. 


Ben Brown was indicted for the rape of one Sarah 
Edwards. On the trial, the evidence on the behalf of the 
state was, in brief, as follows: On Friday, May 10, 1884, 
the defendant hoed cotton all day with Bill Edwards, his 
wife and daughter, Sarah, who was eleven years of age. 
Late in the afternoon, the defendant asked the father and 
mother to let Sarah go home and get him a little supper, 
and then went to the house, followed by Sarah. Shortly 
after supper, Sarah went to bed, leaving the defendant 
sitting up. After she had been asleep for sometime, she 
did not know how long, she woke up and found somebody 
on top of her, hurting her private parts. The injury caused 
them to bleed. She could not tell what the hurting was 
caused by, nor who the person was that caused it, it being 
dark. The father and mother remained away all night 
fishing, and returned the next morning about two hours 
after sun-up. The mother testified that she found her 
daughter in bed, and asked what was the matter, to which 
the child responded that she was sick. About twelve or 
one o’clock on that day, on being inquired of, she told her 
mother what had happened. The latter thereupon exam- 
ined her and found blood on her underclothes and privates, 
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the latter being torn and inflamed. The mother denied 
that either she or her husband had offered to settle the case 
with the defendant for $10. She denied also that, on the 
committing trial, she stated that when she arrived at home, 
she found her daughter under the house. She did not 
know whether any one else was at the house that night or 
not. They saw the defendant again on Sunday. 

The evidence on behalf of the defendant was, in brief, 
as follows: The committing trial took place sometime in 
August, 1884. The mother of Sarah proposed to compromise 
the case with the defendant for $10. Before the commit- 
ting trial, Sarah told the magistrate that the defendant 
raped her, that it occurred on the floor before the fire-place, 
and that she ran under the house to escape from him; and 
the mother stated that her daughter was twelve years old. 
Another witness testified that the defendant went with her, 
on the evening of the day when the offense was alleged to 
have been committed, to a house which was about two hun- 
dred yards distant from that where the Edwardses lived, ate 
supper, and staid there until about ten o’clock; that Ed- 
wards and his wife went fishing on the night of the occur- 
rence, and that the defendant told her that Edwards asked 
him to stay all night with the daughter; that she saw the 
defendant at their house a little after sun-up the next 
morning; that Sarah told her that the defendant talked to 
her as if she was a grown woman, and that her father made 
her swear against the defendant in court. A physician 
testified that he examined the girl at the time of the com- 
mitting trial, and saw nothing to indicate that she had ever 
been injured; that there was no laceration or abrasion of 
her privates, at least, no sign of anything sufficient to cause 
bleeding, or rupture of the hymen; that it was possible that 
penetration might occur without doing so, but it would 
have to be very slight; and that the girl appeared to be 
sufficiently well developed to menstruate. 

The jury found the defendant guilty, and recommended 
him to mercy. He moved for a new trial, on the grounds 
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that the verdict was contrary to law, evidence and the 
weight of evidence, and because the court refused to per- 
mit him to show by the magistrate who heard the case on 
the committing trial, that.the mother of the girl then testi- 
fied that, when she returned home, she found her daughter 
under the house, where she kad run for concealment and 
escape.. This testimony was objected to, on the ground 
that the evidence on the committing trial had been reduced 
to writing, and that the writing was higher evidence than 
the parol statement of the magistrate. That officer stated 
that he had delivered the testimony so taken down to the 
then solicitor general. Counsel for the defendant then 
asked the clerk and the present solicitor general for the 
testimony, but they replied that they did not have it and 
did not know where it was. The court held that sufficient. 
diligence to obtain it had not been shown, and rejected 
the testimony of the witness. 

The motion was overruled, and the defendant excepted. 


Evans & Evans; Harris & Anprrson; J. A. Rosson, 
for plaintiff in error. 


Oscar H. Rogers, solicitor general, by James K. Hiyxs, 
for the state. 


BLANDFORD, Justice. 


A motion for new trial having been made and the same 
denied, the defendant excepted, and we are called upon 
to review this motion. 

The plaintiff was indicted for the offense of rape, and 
found guilty, and the motion claims that this verdict is 
not sustained by the evidence, and so it appears to this 
court. 

1. In acriminal case, the testimony which is necessary 
. to produce a conviction must be so strong and satisfactory 
as to exclude from the minds of the jury every reasonable 


doubt as to defendant’s guilt. Penetratio corporis et 
v 76-40 
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emissio seminis was required by the old law to be proved, 
but slight penetration is sufficient. 54 Ga., 440. 

This case, as shown by the evidence, leaves it not only 
doubtful as to the guilt of the accused, but the weight and 
preponderance of the testimony show that he is not guilty 
of the offense with which he was charged. 

2. When the foundation was laid to impeach two of the 
state's witnesses by asking them if they had not testified 
to certain material things before the court of inquiry, 
the court refused to allow the presiding justice in such 
court to prove that these witnesses had so testified before 
such commiting court, contradicting what the witnesses 
testified to at the trial before the superior court, because 
the testimony had been taken down in writing before the 
committing court. 

We think this was error. What a witness may have 
testified to can be proved, in such a case, as well by one 
who heard it as by the notes or memorandum of the evi- 
dence taken down by the court. See Williams vs. The 
State, 69 Ga.,11. This differs from an approved record, 
where all the facts are taken down and scrutinized by the 
couusel for the parties, and approved by the court, and be- 
come a matterof record. It also differs from a voluntary 
statement made by the accused before a committing court, 
which the law requires the magistrate to take down in 
writing and return to the superior court. Cicero vs. 
The State, 54 Ga., 156. 

The loss or absence of the testimony taken by the com- 
mitting court was shown in this case. Under the law, 
such brief is required to be furnished for the guidance and 
convenience of the solicitor general. 

Judgment reversed. 
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BRIDWELL vs. BRIDWELL e¢ ail. 


A widow may have set apart an exemption for herself and minor 
children from the property which belonged'to her deceased hus- 
band at the time of his death, where, by the will of the husband, 
the property has been devised to her for life and in trust for such 
minor children; and such exemption will be granted in spite of 
the objections of a judgment creditor of the husband. 

(a.) In such a case, the property sought to be set apart did not vest 
by the death of the husband in any one, but by his will was trans- 
mitted to his wife and minor children for whose benefit the exemp- 
tion was sought; and it differs from the cases in 42 Ga., 121, and 
43 Id., 377. 


March 30, 1886. 


Homestead. Title. Husbandand Wife. Before Judge 
Roney. Richmond Superior Court. October Term, 1885 


Sarah KE. Bridwell, as head of a family, for herself and 
minor children, as the widow of T. H. Bridwell, deceased, 
filed an application for homestead and exemption in cer- 
tain property belonging to the deceased husband. On 
the hearing of the application, a judgment creditor filed 
objections, the substance of which was that the decedent 
had left a will directing his debts to be paid and leaving 
the property as stated in the fifth item ; that the applicant 
qualified as executrix; that she and her children had had 
a@ year’s support out of the property left by the decedent ; 
and that the objector was the owner of the share of an 
adult son of the decedent, and the homestead should not. 
be granted against him. The will leaves $5.00 to this 
son on his coming of age. 

The fifth item of the will was as follows: 


' “T give, bequeath and devise the income and proceeds arising’ 
from the rest, residue and remainde* of my property, both real and 
personal, excepting the bequest mentioned in the article preceding 
thirdly and fourthly of this my last wi:l and testament, namely: one 
tract of lan situated, lying and being in the county of Richmond, 
and state of Georgia, on the waters of Spirit Creek, containing one 
hundred and eighty acres, more or less, adjoining lands belonging to 
George W. Bridwell, H. J. Wylds, L. H. Byne, Dr. McInis, James 
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E. Cashin, one mule named Rhody and one named Rowdy, one two- 
horse wagon, one buggy and harness, all the agricultural implements 
on the place I am living, consisting of plows, swee;s, plow gear and 
hoes, with all my stock:of cattle and hogs, with their future increase, 
all my household and kitchen furniture, corn, fodder, peas, peavines 
and potatoes and oats, now growing and gathered on the place above 
mentioned, in trust with my wife, Sarah Elizabeth Bridwell, for the 
sole use and benefit, support and maintenance of herself and her 
two daughters—namely, Martha Decora Bridwell and Lucy Corena 
Bridwell—until the youngest daughter, Lucy Corena Bridwell, shall 
have attained the age of twenty-one years; and in the event of said 
Lucy Corena dying during her minority, the property is all to remain 
in trust until my next daughter, Martha Decora Bridwell, shall have 
reached the age of twenty-one years. It is my will and desire that 
the property mentioned shall be equally divided between my wife, 
Sarah Elizabeth Bridwell, and my two daughters, Martha Decora 
Bridwell and Lucy Corena Bridwell, share and share alike; and in 
the event of any of the within parties dying before the time allotted 
for the division, the property shall be equally divided between those 
who shall be alive, or their heirs. 

“It is also my will and desire that none of the cattle or hogs, or 
their increase, shall be sold or used during the minority of the said 
Lucy Decora Bridwell, unless disposed of for the benefit and support 
of the said Sarah Elizabeth and her two daughters, Martha Deeora 
Bridwell, and Lucy Corena Bridwell. It is my will and desire that 
none of the growing timber on the place shall be used off the said traet 
of land, unless used for the keeping up the fences on the place and for 
firewood.” , 


The evidence showed that the widow and children had 
lived on the place from the death of testator (Dec. 31,1883) 
to the filing of her application for homestead in July, 
1885, and had a support from the estate, of the value of 
$500 a year, but the year’s support had not been formally 
set apart. 

The ordinary overruled the objections and granted the 
application. The objector carried the case to the superior 
court by certiorari. The court sustained the ruling of the 
ordinary, and the objector excepted. 


W. K. Mixer, for plaintiff in error. 


W. H. Friemine, for defendants. 
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BLANDFORD, Justice. 


The question made by this record is, can a widow, for 
herself and as next friend for her two minor children, take 
an exemption in the property which was that of her deceased 
husband at the time of his death, when by the will of the 
husband the property had been devised and bequeathed 
to her for life and in trust for said minor children, against 
the objections of a judgment creditor of the husband ? 

We think that this question has been answered in the 
affirmative by several decisions of this court. 40 Ga., 
439; 52 Jd., 407; Code, §2002. If the husband had been 
in life, he could have had the exemption set apart for the 
benefit of the wife and children, and in case he failed to 
apply, the wife could have done so, and we see no reason, 
when the death of the husband intervenes, why the exemp- 
tion should not be allowed, as has been decided in the 
cases referred to. Here the property sought to be set apart 
did not vest by the death of the husband in any one, but 
by his will was transmitted to the wife and minor children 
for whose benefit the exemption is sought. So that this 
case does not fall within the rulings of the cases reported 
in 42 Ga., 121, and 43 Jd., 377. 

The court below having decided according to the views 
here expressed, the judgment must be affirmed. 


SMITH. vs. HiGHTOWER. 
{This case was argued at the last term, and the decision reserved.] 


. Where suit was brought on a promissory note, a plea of failure of 
consideration was sufficient, which alleged that the note was given 
for the exclusive right to sell patented machines in certain coun- 
ties, that the machines were worthless and unsuited to the purposes 
for which made, and that the note was purchased after due by the 
plaintiff. The exclusive right to sell was valueless if the machine 
was worthless 

ta.) The adaptation of a machine to the uses for which it is made 
is always warranted. 
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2. There was no error in charging that, unless the machines were 
reasonably suited to the uses for which they were intended, or 
were utterly and absolutely worthless, the jury would be author- 
ized to find for the defendant. 

3. The verdict is supported by the evidence, and being approved by 
the presiding judge, must stand. 

‘March 9, 1887. 


Contracts. Consideration. Promissory Notes. Patents. 
Before Judge CarswELL. Johnson Superior Court. March 
Term, 1885. 


Reported in the decision. 


Joun M. Stuspss; A. F. Datey, by brief, for plaintiff 
in error. 


No appearance for defendant. 


Jackson, Chief Justice. 


This action was brought on a promissory note for the 
sum of two hundred dollars, by Smith, bearer, against 
Hightower. The plea was that the note was given in con- 
sideration of the exclusive right to sell two patents—one 
for “ patent grazers” andthe other “ patent buggy at- 
tachments,”—in the counties of Johnson and Laurens ; that 
the machines were utterly worthless and unsuited to the 
purposes for which they were made, and that the note was 
purchased after due by the plaintiff. The jury found for 
the defendant, the court denied a new trial, and plaintiff 
excepted. 

1. There was no error in overruling a demurrer to the 
plea. It rested on the ground that defendant did have 
the right to sell in those counties, and therefore the con- 
sideration did not fail ; but it is hard to understand of what 
value is the exclusive right to sell a worthless thing, totally 
unfitted for the use for which it was manufactured; and 
if valueless, we do not see where the consideration to sell 
it can be found. Its adaptation to the use for which the 
machine is made is always warranted. Code, §2651-2. 
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2. It follows that the court did not err in charging that 
unless the machines were reasonably suited to the uses for 
which they were intended, or if they were utterly and ab- 
solutely worthless, the jury would be authorized to find 
for the defendant. 

3. The evidence is conflicting; there is enough to sup- 
port the verdict; the judge approves it; it is no! against 
his charge or the law, and therefore it must stand. 

Judgment affirmed. 


Parris vs. HIGHTOWER. 


[This case was argued at the last term, and the decision reserved.] 


. Where an account has been divided into parts due in installments, 
and two suits have been brought in a justice’s court and judgments 
rendered therein, semble that both cannot be carried to the supe- 
rior court by one certiorari. 

(a.) While the 44th rule of the superior court provides that all 
grounds of motion for a nonsuit, in arrest of judgment, etc., should 
be urged and insisted upon at once, and after a decision upon one 
or more of such grounds, no others afterwards urged should be 
heard by the court, this does not take away all discretion from the 
court in varying its application so as to prevent injustice, in case 
of mistakes, oversight, etc. 

2. Where by agreement an account for goods sold on the same day 
wus divided into four distinct parts, due on different days, the 

' ereditor had a right of action on each asit fell due, and if he waited 
until all had fallen due, he might sue on them separately or unite 
them, and he was not compelled to unite them so as to prevent 
the jurisdiction of a justice’s court. 

(a.) ‘* Liquidated,’’ as used in §447 of the Code, as to dividing claims 
so as to bring them within the jurisdiction of a justice’s court, is 
equivalent to settled, acknowldged or agreed. 

(b.) Where suits were brought on open accounts in a justice’s court, 
and personal service had, if the defendant failed to appear and de- 
fend, the cases were properly considered in default, and judgments 
were properly rendered without proof of the aceount. 

March 9, 1886. 


Justice Courts. Certiorari. Practice in Superior Court. 
Judgments. Words and Phrases. Before Judge Ham- 
MOND. Fulton Superior Court. March Term, 1885. 
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Reported in the decision. 


James A. Gray, for plaintiff in error. 
R. J. Jorpan, by brief, for defendant. 
Hat, Justice. 


The plaintiff on the same day sold goods to defendant, 
amounting in the aggregate to about $112. The account, 
by agreement between the parties, was divided into four 
separate and distinct parts, due respectively on different 
days. Neither part of it was paid on the day it fell due. 
On the first part falling due, he instituted suits in the jus- 
tice’s court; the last three were consolidated, and a suit 
was broughton them in the same court. Both summonses 
bore the same date, and both were served personally at 
the same time. The defendant did not appear, or plead 
to either suit, and at the trial term, a judgment by default 
was entered on each for the full amount of the aceount 
thereto attached. 

The defendant petitioned for a writ of certiorari, includ- 
ing both suits in the same petition, and alleged therein 
that the account was improperly divided, so us to bring 
each case within the jurisdiction of the court, and that a 
suit brought on the entire account would have exceeded 
the jurisdiction of the court, and for this reason the judg- 
ments were void. A further error alleged was that the 
judgments were rendered without proof of either of the 
accounts. 

The magistrate’s answer to the writ and the exhibits 
attached showed that the accounts were divided as above 
stated, and that the suits were brought as hereinbefore set 
forth. He admitted that there was no proof of the accounts, 
but insisted that personal service of each summons dis- 
pensed with this proof. When the certiorari was called in 
the superior court, the plaintiff in the original suits asked 
that it be dismissed because the proceedings before the 
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magistrate showed no error; and at a subsequent stage in 
the trial of the case, he objected that the two suits were 
improperly joined in the petition, and the court sustained 
this objection and dismissed the certiorari; to which the 
defendant excepted, and she assigns error. 

(1.) Because the motion to dismiss was made after the 
argument had commenced, and pending the concluding 
argument of her counsel in the case, and after one or more 
rulings of the court, the judge saying to counsel making 
the motion that he wished he would make all his motions 
at one time. 

(2.) Because the court having all the proceedings before 
it in each case, and the jurisdiction of the justice’s court 
depending upon both cases, had jurisdiction to determine | 
and correct the errors complained of. 

1. To the last of these assignments, we attach little im- 
portance, though it is far from being evident that there 
was error in the ruling upon the point. If the statute is 
taken literally, the decision was correct; the terms used 
surely contemplate that a certiorari lies to any case tried 
in a justice’s court, whenever either party shall be dissat- 
isfied with the decision or judgment “in said cause,” ete 
Code, $4052. Though by the 44th rule of the superior 
court all grounds of motion for nonsuit in arrest of judg- 
ment, etc., should be urged and insisted upon at once, and 
after a decision upon one or more of such grounds, no oth- 
ers afterwards urged should be heard by the court (Ap- 
pendix to Code, pp. 1351, 1352), yet we do not under- 
stand that this takes away all discretion from the court in 
varying its application so as to prevent injustice in case 
of mistake or oversight, etc. Brinkley vs. The State, 54 
Ga., 374. . 

2. No merits are disclosed by the petition and the mag- 
istrate’s answer, and we are satisfied that the certiorari 
should not have been sustained. It is clear that the plain- 
tiff had a right of action on each installment of this debt 
as it fell due, and no reason exists, if he chose to wait 
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until all of them were due, why this should deprive him of 
his right to bring suit as toeither of them. Debts which, in 
the aggregate, amount to more thin justice’s court juris- 
diction, may be divided into liquidated demands, so as to 
bring each within such jurisdiction. Code, §447. The 
debtor has a right to have several suits in a justice’s court 
consolidated, if by so doing the court is not ousted of its 
jurisdiction. Hartman vs. The Mayor, etc., of Columbus, 
45 Ga., 96; Mfrs. Bk. of Macon vs. Goolsby, 35 Id., 82, 
The sense in which “liquidated” is used in this connec- 
tion is equivalent to “settlement,” “ arrangement,” “ ac- 
knowledgment,” “ agreement,” “ to clear from obscurity,” 
etc., with each of which it issynonymous. A debt may be 
liquidated, or changed, or settled, or arranged, or agreed 
on without setting out the terms of the agreement in 
writing. This is the popular meaning of the term, and its 
legal import is not different, so far as we can ascertain. 

These being suits upon open account, and the defendant 
being personally served, and having failed to appear and de- 
fend, either personally or by attorney, at the term when the 
cases were tried, they were properly considered in default, 
and judgment was as rightly taken as if each and every 
item in the several accounts sued on had been proved by 
other testimony. This applies to all cases of suits on open 
accounts in the several courts of the state. Code, proviso 
to §3457, and citations. The court reached a correct re- 
sult in the case, and it is immaterial whether a proper 
reason was given for the judgment rendered. 

Judgment affirmed. 


Tue Groreia RarLroap vs. SMITH, governor. 


[This case was argued at the last term, and the decision reserved.] 


Where suit was brought by one railroad company against another 
connecting with it, alieging that the plaintiff, the defendant and 
another railroad company all entered into a contract to transport 

‘- certain iron at a given rate, and the freight was to be apportioned 
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among the three companies on the basis of the rate fixed, and 
that, in a settlement, the plaintiff accounted to the defendant at a 
higher rate for a portion of the service, and it sought to recover the 
excess so paid above the agreed rate, and where the defendant 
contended that the agreed rate was to continue only during the 
summer months, and that for any freight thereafter transported 
it and the other roads engaged in shipping the iron were to have 
advanced rates, it was admissible for the defendant to introduce 
in evidence a memorandum made by the general freight agent of 
the plaintiff for the purpose of instituting suit against the party 
for whom the transportation was done, such nemorandum indi- 
cating that at the time it was made, the plaintiff's agent un- 
derstood the contract to be as the defendant contended that it was, 
and the agent who made it having been authorized to do s9 in the 
prosecution of the plaintiff’s claim, and having acted within the 
scope of his authority in making it. In this transaction, he was 
the alter ego of the plaintiff. 

(a.) If there be other errors in the record, they are such as do not 
seem material, and they will doubtless be corrected on another 
hearing. 


June 1, 1886. 


Evidence. Principa:and Agent. Admissions, Before 
Judge Hammonp. Fulton Superior Court. March Term, 
1885. 

Reported in the decision. 


Hittyer & Bro., for plaintiff in error. 


C. ANpERSON, attorney general; C. D. Hut, solicitor 
general; N. J. Hammonp; Spearrs & Simmons, for defend- 
ant. 


Hat, Justice. 


A careful examination of this long and somewhat com- 
plicated record, together with a full consideration of the 
numerous questions it makes, satisfies us that the material 
issues involved are quite limited in number, and that they 
are, for the most part, controlled by well-settled and long- 
established principles, as to the existence of which there 
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is really no serious difference of opinion between the able 
and experienced counsel who presented the claims of op- 
posing parties, and who differ only, as it seems to us, as 
to the application of these principles to the case as made 
in the pleadings and the facts disclosed by the evidence 
adduced on the trial, and the consequences that flow 
legally and logically therefrom. 

The purpose of the suit was to recover from the defend- 
ant a certain sum of money, which the plaintiff alleges 
that the Western and Atlantic Railroad, owned by the 
state, paid it in excess of the proportionate amount ‘to 
which it was entitled under a contract made by the Western 
and Atlantic Railroad with the Selma, Rome and Dalton 
Railroad Company, to transport for that company, from 
Charleston, South Carolina, to different stations on its road, 
a certain specified amount of iron to be used in the con- 
struction and laying of its track. To this contract the de- 
fendant and the South Carolina Railroad Company became 
parties by an agreement with the Western and Atlantic 
Railroad, and a low rate of freight was agreed on between 
these various roads, and the portion to which each was en- 
titled for the service rendered in handling and transport- 
ing the iron was fixed on the basis of this low rate of 
freight, which the defendant insists was to continue dur- 
ing the summer months only, and that for any freight 
thereafter transported, it and the other roads engaged in 
shipping it were to have advanced rates. A considerable 
portion of this iron was hauled during the winter months, 
and the Western and Atlantic Railroad accounted with 
and paid the defendant for that service its proportion 
thereof at its advanced rates. The Selma, Rome and Dal- 
ton Road did not agree with the Western and Atlantic 
Road, that their contract was to pay advanced rates for 
that part of the freight earned during the winter months, 
and finally settled with it. at the lower rates as to all the 
roads engaged in performing their contract. This suit is 
for the difference between the lower and higher rate paid by 
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the Western and Atlantic Road to the defendant, and 
which that road lost in its adjustment of the matter with 
the Selma, Rome and Dalton Company ; so that the right 
of the state to recover in this suit depends entirely upon 
the fact whether the contract was for one rate of freight 
during the summer months and another and higher rate 
for the winter months, to which its road and the defend- 
ant were both parties. There is no dispute that they were 
both parties to the contract made, whatever that was, be- 
tween the Western and Atlantic Railroad of the one part 
and the Selma, Rome and Dalton Railroad Company of 
the other part. The terms of the contract is the only and 
real point of difference between the contending parties. 
There was quite a mass of evidence, oral and documentary, 
offered by the parties to sustain their respective views of 
this contract. The evidence was very conflicting in its 
character, and it is hard to determine whether its prepon- 
derance was in favor of one party or theother. The plain- 
tiff had a verdict, and the defendant moved for a new trial 
upon numerous grounds, which was refused, and the judg- 
ment denying it is brought here for review. In the view 
we take of this case, it will be necessary to consider only 
one of these grounds, as the others specify no errors which 
would warrant our interference with the judgment. 

The 22d ground of the motion is as follows: ‘“ Because 
the court erred in ruling out a written memorandum made 
by Mr. Pope, when about to institute proceedings in Dalton 
superior court, on which was founded the jf. fa. against 
the Selma, Rome and Dalton Railroad, elsewhere appear- 
ing in evidence, Mr. Pope stating therein the reasons upon 
which the Western and Atlantic Railroad desired to predi- 
cate its suit, which memorandum is herewith copied, and 
which the court ruled out on the ground that it contained 
nothing relevant to the issues in the case, on objection py 
plaintiff's counsel, and defendant says the same was rele- 
vant, and that the court erred therein.” 

The rejected: evidence herein referred to is: 
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‘¢ Memorandum of the reasons upon which the Western and At- 
lantic Railroad desire writ of attachment and order of sale of certain 
property bc longing to the Selma, Rome and Dalton Railroad Company, 
and now in possession of the Western and Atlantic Railroad, at its 
Dalton agency : 

Ist. In this: That the Western and Atlantic Railroad did, in due 
order of business, transport over its rails certain railroad iron and 
other railroad material, during February, March, April and May, 
1870, for said Selma, Rome and Dalton Railroad. 

That this iron and material, etc., was the property of the Selma, 
Rome and Dalton Railroad. That the Western and Atlantic Railroad 
received this property from shipper and connecting roads, with the 
attendant charges, as is usual among common carriers and transpor- 
tation lines, of which the Western and Atlantic Road is a connecting 
and component line. 

That the Selma, Rome and Dalton Railroad stood to this road in 
the same relation precisély as any other consighee, and was‘so treated. 

That the freight represented herein was to be delivered by the road 
at Dalton. 

That it was transported to Dalton. That the Selma, Rome and 
Dalton Railroad did receive other iron and material than that repre- 
sented in these freight bills, and that freight and charges were as- 
sessed in same manner as this, and that they received and paid 
freight and charges on said iron and material. 

That the amount of iron and sundry material represented in the 
bills herewith rendered is 4,483 bars and sundry material. 

That this quantity has been delivered to the Selma, Rome and Dal- 
ton Railroad, except 1,28u bars iron and 40 kegs spikes, which 
amounts are now in our possession at Dalton. 

Statement of indebtedness, ‘‘ A.”’ 

Statement of iron on hand, ‘*‘ B.’’ 

Name of superintendent of 8., R. & D. R. R., E. G. Barney. 

Office of company, I’. Ala. 

Agent of company at Dalton, J. A. Cunningham. 

Agent of W. & A. R. R., at Dalton, J. L. Dickey. 

Letter of E. G. Barney, superintendent, agreeing to pay indebted- 
ness, “C.” 

Papers concerning rates of freight upon iron from 8. R. & D. R, rR. 
ep.” 

Upon the statement of facts submitted, the Western and Atlantic 
Railroad desire action in the matter. 

I am prepared to explain all matters connected with the transpor- 
tation not herewith presented. 


Seal Mi & A. R. R., Gen’l Freight t [Signed] A. Pops, 
July 28, 1870. Agt’s office, Atlanta, Ga. Gen'l Freight Agent.” 


The slightest examination of this paper, we think, will 





MARCH TERM, 1886. .- . 639 


Strohecker cs. Irvine. 


show that Mr. A. Pope, who was the general freight agent 
of the Western and Atlantic Railroad, and who was only 
authorized to act on its behalf in the prosecution of its 
claim to these freights, then understood this contract to 
be as the defendant contends that it was. In this trans- 
action, he was the alter ego or mouth-piece of the corpora- 
tion he represented, and acting within the scope of his 
authority, his principal is bound by his admission; they 
were competent (Code, §§3787, 2206), and we have shown 
that they were relevant. With their force and effect we 
have nothing todo. The facts already in evidence and 
others to be adduced, which may detract from their weight, 
are for the jury. What influence they might have had 
with the jury on this trial, or how far they may go in pro- 
ducing a different result on another, it is impossible to say. 
All that we now determine is that they were relevant and 
competent evidence. On this ground alone, a new trial is 
ordered. If there be other errors in the record, they are 
such- as we do not deem material, and which will doubtless 
be corrected on another hearing. 
Judgment reversed. 


STROHECKER vs. IRVINE. 


The lien of an attorney for services in successfully resisting a levy on 
a homestead, and obtaining it to be set apart as an exemption, is 
in the nature of labor done on the homestead and of purchase 
money thereof, and the homestead property is subject thereto. 
May 1, 1886. 


Attorney and Client. Homestead. Before Judge Sm- 
mons. Bibb Superior Court. October Term, 1885. 


H. F. Strohecker foreclosed an attorney’s lien against 
E. D. Irvine for services in obtaining a homestead to be 
set apart and in resisting a levy thereon. Execution was 
issued and levied on certain personal property described 
in the affidavit to foreclose the lien. Irvine interposed a 
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claim on behalf of his wife and child. The case was sub- 
mitted to the presiding judge without a jury on an agreed 
statement of facts, to the effect that the fees for which the 
lien was foreclosed were for services rendered in having 
the homestead set apart, and in maintaining the applica- 
tion against a contest made upon it by creditors. 

_ The presiding judge held that the property was not sub- 
ject, and the plaintiff excepted. 


Gustin & Hatz, for plaintiff in error. 


No appearance for defendant. 


BLANDFORD, Justice. 


- The question here is, whether the lien of an attorney for 
services done and performed in defending a homestead 
against creditors and in preserving the same for the benefit 
of the beneficiaries therein is good and binding on the 
property so set apart? Weanswerthatit is. It is in the 
nature of labor done and purchase money thereon. Pub- 
lic policy demands this answer. Without some security of 
this sort those who are entitled to homestead exemptions 
might entirely fail of their rights without the benefit of the 
services of a lawyer; these services in procuring the land are 
as sacred and important as the services of the carpenter in 
building the house thereon, and stand upon the like foot- 
ing of justice and equity.* 

Judgment reversed. 


LaMak et al. vs. Toe Lanter House Company et al. 


When the testimony on the controlling issues involved in an applica- 
tion for injunction was conflicting, the discretion of the chancellor 
in granting or refusing the injunction prayed for will not be con- 
trolled. 

(a.) Where a bill was filed by a minority of the stockholders of a 
corporation to enjoin the action of the majority in borrowing | 


“Contrast Collier et al., ex’rs, ve. Simpson et al., 74 Ga., 697. 
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money to improve the common property, and where there was no 
allegation that the directors had gone outside of the charter pow- 
ers, but the bill was apparently an effort of the minority to have 
the courts intervene in respect to different views of policy among 
the stockholders in regard to their internal management of affairs 
within the limits of the charter, it would require a strong case to 
authorize such interference, if it could be done at all. 


May 1, 1886. 
































Stock and Stockholders. Corporations. Equity. In- 
junction. Before Judge Simmons. Bibb County. At 
Chambers. March 13, 1886. 





Henry J. Lamar et ail. filed their bill against the Lanier 
House Company, T. J. Carling, H. R. Brown and T. 
Guernsey, alleging, in brief, as follows: The Lanier House 
Company was chartered in 1852, and its charter was amend- 
ed in 1872. Fora time it did a good paying business, but 
from various causes, its business has fallen off and it has 
ceased to be a profitable investment, has failed as a pay- 
ing enterprise, and the hotel cannot be rented so as to pay 
expenses and realize any dividend. No dividends have 
been declared in many years, and there is a bonded debt 
of $10,000 and a floating debt of $1,000 outstanding, and 
there is no fund on hand to pay them. From its organi- 
zation, the affairs of the corporation have been managed 
without salaries, except one of $300 to the secretary and 
treasurer. In December, 1885, Carling and Brown bought 
490 shares of the stock, the whole amount being 768 
shares, and thus obtained a majority of the stock at less 
than its par value. They transferred five shares to Guern- 
sey to qualify him to be a director, and at a meeting of 
the stockholders, in which they held the majority of shares, 
they reduced the number of directors from five to three 
and elected themselves and Guernsey. Subsequently they 
elected Carling president and fixed his salary at $1,500, 
and Brown, secretary and treasurer, at a salary of $1,250. 
These salaries are out of proportion to the work to be per- 


formed and are unnecessary. Resolutions also were passed 
v 76-41 
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to issue and sell $40,000 worth of additional bonds, secured 
by mortgage, and with the proceeds to pay off the old 
bonded debt and mortgage and largely improve the hotel 
building and property. Although some of the complain- 
ants were personally present or represented, none of them 
consented to this scheme of increasing salaries and indebt- 
edness, but'voted and protested against it. Such a scheme 
is not in accordance with the intent and design of the 
original projectors of the enterprise, which was to build 
and improve the hotel by actual bona fide subsczriptions to 
stock, and not by incurring debts, and it is in violation of 
the legislative intent, as stated in the amended charter and 
of the action of the stockholders thereunder ; it will burden 
the company witha debt far beyond its ability to pay, and 
will be ruinous to the property and the interest of the com- 
plainants therein. At best, the creation of a debt and 
expenditure of money will be a mere speculation, and if 
not successful, the loss will fall on the complainants and 
other stockholders, who, under the charter, are liable like 
special partners. Besides, the management of these funds 
will be in Carling and Brown, and the complainants are 
unwilling to trust them. Complainants know of no prop- 
erty which they have. The prayers were for injunction; 
that the property be sold and the debts paid, and the bal- 
ance distributed; that the corporation be dissolved; and 
for subpoena and general relief. | 

The answer of the defendants denied most of the'mate- 
rial allegations of the bill. Its substance was briefly as 
follows: They deny utterly all charges of fraud, or of any 
scheme for personal gain, or to endanger ofr injure the inter- 
est of the stockholders. The hotel ‘is out of repair, and 
for that reason, difficulty arose about the rent. If put ‘in 
good repair, it can be rented at $5,000 per annum, the 
former rent having been $3,600. ‘The defendants pur- 
chased their stock in good ‘faith, and paid $13,297.50 for it, 
being $27 per share of the par value of $30, and any dam- 
age to the stockholders generally would affect them like- 
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wise. -The resolution to reduce the number of directors: 
from five to three was passed at a full meeting, and Carl- 
ing, Brown and Guernsey were-elected without a dissent- 
ing voice. The outstanding debt of $10,000 was for bonds: 
issued for the purpose of making improvements; there is. 
no other debt. (The various meetings, with the actions 
thereat and the part some of the complainants took in 
them, are then set out in detail.) The final resolution as 
to the issue of the bonds was introduced by one Hertz, 
who was not under their control or connected with them. 
He also introduced a resolution that the president and the 
secretary and treasurer each be paid a salary of $1,250 for 
the year 1886 for personally overlooking and superintend- 
ing the contemplated improvements. This salary was not 
to continue longer than for that year., Guernsey’s stock 
was not transferred to him for the purpose of qualifying 
him to act as a director, but he bought it in good faith and 
for value. They charge that the filing of this bill is a mere 
effort to force them to buy the complainants’ stock. Insol- 
vency of the company or the individual defendants was 
denied. 


Affidavits in support of the original bill and answer 
were read. 


The chancellor refused the injanction, and the complain- 
ants excepted. aa 


























Lyon & Gresuay, for plaintiffs in erro 
Dessau & Bartuett, for defendants. 


Jackson, Chief Justice. 






This is a bill brought by the minority of the stockholders : 
against the action of the majority in borrowing money to 
improve the common property. Allegations are made by 
the complainants, and denied by the defendants, and the 
case is one making. that conflict of facts which must be 


settled by the chancellor. and with which we do not inter- 
fere. 
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Besides, there is no allegation that the directors have 
gone outside of their charter, but it seems to be an effort 
of the minority to have the courts to intervene in respect 
to different views of policy among the stockholders in re- 
gard to their internal management of affairs within the 
charter. 

To say the least, it would require a strong case to au- 
thorize such interference, if it can be done at all. See 
Bailey vs. The Birkenhead, Lancashire, and Cheshire 
Junction Railway Company, 12 Beavan, 433, and Oglesby 
vs. Attrill, 105 U. S., 605, which appear to be very anal- 
ogous to the case made here. However, we do not decide 
the point positively on the issue of the grant or refusal of 
this injunction, but put our affirmance of the chancellor 
on the right he has to exercise a sound discretion in the 
refusal of the writ on such contested and disputed issues 
as are here. Neither the directors nor the corporation ap- 
pear to be insolvent, from all the facts, though the insol- 
vency of the corporation is alleged but denied, and the 
denial appears to have the stronger support from the facts. 
The chancellor settled that with other contested issues. 

Judgment affirmed. 


WHELCHEL ¢ al. vs. THE STaTE oF GEORGIA, ex. rel. WILEY 
et al. 


[This case was argued at the last term, and the decision reserved.] 


1. A petition for an information in the nature of a quo warranto to 
call upon the defendants to show by what right they exercised the 
franchise of using a public bridge as their private property and 
erecting gates and charging tolls for crossing, alleged that the court. 
of ordinary of the county established a public road running froma 
church to this bridge, which was built across a river, and on the 
same day established another public road from the opposite side of 
the bridge to the county site; that these roads were opened 
and worked and traveled since as public roads; that the relators, 
with other citizens, by private subscription built the bridge, and 
the public used it as a public bridge from March to July, when the 
respondents put up gates and exacted tolls; and that they had no 
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chartered rights thereto, but were usurpers of the rights, privi- 
leges and franchises of owners and proprietors of public bridges : 


Held, that the petition made a proper case for an information in the 


nature of a quo warranto and was not demurrable. 

The information is not confined to strictly following the petition of 
the relators, but may amplify and enlarge the facts and the prayer, 
not going out of the substantial subject-matter complained of 


and the judgment granting the prayer and directing the informa- 
tion filed. 


. The answer to such an information denied that the respondents 


claimed to be a body corporate or to have chartered rights, or that 
they are usurping such rights. It admitted that they erected the 
bridge and had placed gates across it, and were exacting tolls from 
those who crossed ; it claimed the bridge as their private property, 
and alleged that the public road only extended to the bridge on 
either side; that the land on both sides was either owned by them 
or by those who had granted the use of it to them ; that they partly 
paid for and partly built the bridge; that certain persons raised 
small sums by subscription, and relators, with one of the respond- 
ents, contracted with a builder who built the bridge ; that the land- 
owners on both sides did not dedicate the bridge to the public, but 
were willing for the public to build the bridge and pay for it; that 
it was not paid for, and the builder retained possession with their 
consent; that he filed a mechanic’s lien and transferred it to cer- 
tain persons; that they did not dedicate the bridge to the public, 
but left it open for one year in order to give citizens an opportunity 
to pay for it; that they then sued relators, who represented that 
they were authorized to act for all who had contributed, and ob- 
tained judgment and sold the bridge, and respondents bought it: 


Held, that on the pleadings, no evidence being introduced, a judgment 


ousting respondents of the right or privilege of charging tolls was 
right. 


(a.) The act of 1850 (Cobb’s Dig., p. 958; Code §684) merely grants the 


privilege to an owner of land on both sides of a stream to pass from 
one side to the other by a private bridge or ferry, and as incident 
thereto to pass others upon the payment of toll. It‘did not con- 
template a case where a public road crossed a bridge, and where a 
few men obtained possession in the manner set out in this case 
and proceeded to charge toll without authority granted to them 
from some proper source. 


March 9, 1886. 


Roads and Bridges. Pleadings. Franchises. Quo 


Warranto. Before Judge Estes. Hall Superior Court- 
August Term, 1885. 
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Reported in the decision. 


H. H. Perry, by brief, for plaintiffs in error. 


W. S. Erwny, solicitor general; G. H. Prior; M. L. 
Smitn; W.S. Pickre.., by brief, contra. 


Jackson, Chief Justice. 


Application was made by the relators to file an informa- 
tion in the nature of a guo warrants against the respond- 
ents, calling upon them to show by what right they exer- 
cised the franchise of using a public bridge as thcir private 
property, and erecting gates‘and charging toll for crossing 
the san.e. The application was granted and the informa- 
tion was filed by the solicitor general. Both the applica- 
tion and information were demurred to, and the demurrers 
overruled, and respondents excepted. The information 
was then answered on the merits; no issue was made on 
the answer, but on the facts as made by the pleadings, the 
answer included, the judge decided in favor of the relators 
and granted the writ of ouster, and respondents again ex- 
cepted. 

Thus three points are made: first, is the application de- 
murrable? Secondly, is the information demurrable? And 
thirdly, is the judgment of ouster right ? 

1. Is the application demurrable? Ov, in other words, 
will information in the nature of a guo warranto lie in the 
case made by the facts set out in the petition ? 

The facts therein exhibited are that on the 14th of March 
1879, the court of ordinary established a public road run- 
ning from a church to this bridge across the Chattahoochee 
river, and on the same day, that court established another 
public road from the opposite side of the bridge to the 
city of Gainesville; that these roads were opened and 
worked, and traveled ever since as public roads; that the 
relators with other citizens by private subscription built 
the bridge and the public used it as a public bridge from 
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March, 1879, to July, 1879; that in July, 1879, respondents 
put up gates thereto and exacted tolls from the public; 
that they had no chartered rights thereto, but were usurp- 
ers of the rights, privileges and franchises of owners and 
proprietors of public bridges under the laws of the state ; 
and therefore relators pray for the rule nis¢ against the 
respondents. 

So that the case made is that a bridge was built over 
the Chattahoochee river by private subscription, and on 
its being built, or simultaneously with the erection, a pub- 
lic road from a certain church to Gainesville was author- 
ized and established by the ordinary, and opened and used 
by the public in common with this bridge from its erection 
in March, 1879, to July, 1879, when this alleged usurpa- 
tion took place; the gates were erected to prevent the 
public from passing over the bridge freely and with- 
out toll, and they were so prevented unless the toll was 
paid. 

In such a case, we think that the information in the 
nature of a guo warranto does lie, and the petition there- 
for was properly and legally considered, and the prayer 
to show cause granted according to law. 3 Blackstone's 
Com. (Chitty), 263 ; 4 Jdem, 312, 441. There it is said 
by the eminent commentator that the “ writ of guo war- 
ranto is in the nature of a writ of right for the king against 
him who claims or usurps any office, franchise or liberty, 
to inquire by what authority he supports his claim in or- 
der to determine his right; . . . being a writ com- 
manding the defendant to show by what warrant he exer- 
cises such a franchise, having never had any grant of it, or 
having forfeited it by neglect or abuse.” 

Afterwards, by the effect of the decision on quo war- 
ranto being final without new trial or appeal, the infor- 
mation in the nature of the writ of guo warranio, being a 
wider and less arbitrary proceeding, took its place, and is 
“applied to the mere purpose of trying the civil right, 
seizing the franchise or ousting the wrongful possessor.” 
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The facts declared in this petition, making the case of a 
public bridge, built by private subscription to connect two 
public roads established the same day by the ordinary, 
present the respondents as usurpers of this bridge, and as 
exercising absolute control of it as private property and 
the franchise of charging toll thereon without authority of 
law,and leaves no doubt, we think, that the remedy by in- 
formation in the nature of guo warranto is appropriate and 
necessary. 

2. The demurrer to the information filed by the solicitor 
general rests upon the ground, first, that it does not 
follow the application, but enlarges the same. We do not 
understand that the officer of the state who is required 
ew officio to prepare the information and make out the 
declaration on which the state, ex relatione of the relators, 
rests its case is narrowed to the rigid rule of strictly fol- 
lowing the petition of the relators. He may amplify and 
enlarge the facts and the prayer, not going out of the sub- 
stantial subject-matter complained of before the judge and 
the judgment granting the prayer and directing the infor- 
mation filed. Secondly, it alleges that, even with the 
original petition or application, the two together make 
no case for the writ or a judgment of ouster. It will 
be secn above that we differ from the learned counsel for 
plaintiffs in error, because we hold that the petition alone 
makes a suflicient case. The information enlarges and 
strengthens the petition, in that it expressly charges that . 
the bridge was built for the free use of the public, and was 
used and accepted as such free bridge by the public, but 
respondents, without lawful warrant or authority, took pos- 
session of it, etc., and have no chartered right or other 
lawful authority to seize or erect gates and exact toll 
thereon. 

3. The answer denies that they claim to be a body cor- 
porate, or to have chartered rights, or that they are usurp- 
ing such rights. It admits that they had erected and were 
maintaining the bridge known as the new bridge over the 
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Chattahoochee ; that they had a gate across it, and exacted 
tolls from all who crossed; that the bridge is their private 
property; that it had been partly paid for and partly built 
by them; that the Chattahoochee is not there a navigable 
stream; that the land on both sides of the river is either 
owned by them or by those who have granted the use of 
it to them; that the public road only extended to the 
bridge on either side, but did not embrace it; that the 
orders establishing these roads showed that they extended 
only to the bridge; it denies that it was built by the pub- 
lic or dedicated to the public, or accepted by the public 
or any public officer as a free bridge. It then sets up the 
history of the building the bridge; that relators, with one 
of the respondents, after certain persons had raised a small 
subscription, contracted with King to build the bridge; 
King built it, but they did not pay him. The land-owners 
were, on one side, Davis and Jordan Whelchel; on the 
other, John Whelchel. That they did not dedicate the same 
to the public, but were willing for the public to build the 
bridge and pay forit. As it was not paid for, King retained 
possession by consent of these land-owners, and never gave 
it up; that he filed a mechanic’s lien on it for $1,078.57, 
which was due in February, 1879; that he transferred the 
lien to Davis Whelchel, Jordan Whelchel and Allen D. 
Candler, who paid him the said amount, and he turned 
over the bridge to them; that they continued to hold the 
bridge by consent of the land-owners; they did not dedi- 
cate it, but left it open for one year, in order to give citi- 
zens an opportunity to pay for it; that they did not pay 
for it; that these transferees then sued relators and an- 
other on the lien and got judgment; that relators repre- 
sented that they were authorized to act for all who had 
contributed at all to build‘the bridge; that they, respond- 
ents, bought it and were put in possession, etc. And this 
is the title they set up. 

Thereupon the court entered the following judgment : 

‘ Whereupon it is considered, ordered and adjudged that the re- 
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spondents, Davis Whelchel, R. E. Green and A. G. Whelchel, hav- 
ing fuiled to show any charter, license or other sufficient authority to 
demand, collect or receive toll for the privilege of crossing the bridge 
mentioned in the pleadings, be, and they are hereby ousted of the 
right or privilege of charging, demanding or collecting toll in any 
manner from persons for crossing said bridge.’’ 


And the question is, is this judgment right ? 

It unquestionably is apparent from this entire record 
that the two public roads terminating at this bridge were 
really but one public road for public use to the county site 
of Hall county, the city of Gainesville, from Harmony 
Grove church and that portion of the county of Hall; 
that t his road was established and opened for a public road 
a free public road; that the bridge was erected at that 
time, and without it the public use of the road, and there- 
fore the road itself as a free public road, was virtually de- 
stroyed ; that people had contributed to build the bridge; 
that they did not have or raise enough to build it or pay for 
it; that certain persons,—by what authority is not shown, 
except that of the land owners,---completed it by hiring a 
man to build it; that this man got a lien on it,—by what 
law or as against what lawful owners of the bridge, is not 
shown; that three persons bought his lien, and sued these 
relators and another, and got judgment, by virtue of which 
the bridge was sold and respondents bought it. 

Thus it is clear that they fail to show any charter or 
license to close this bridge by a gate and exact toll, and 
the court below was clearly right in so adjudging. Do 
they show any other lawful authority to exercise this 
franchise ? 

The act of 1850 (Cobb’s Digest, p. 958, codified in sec- 
tion 684) grants authority to the owner of any land through 
which a stream may pass, on both sides thereof, to estab- 
lish a ferry or bridge and charge toll. But the act should 
be construed strictly, and cannot be extended to embrace 
any man who buys the right to land a bridge or abut it 
on both sides of the river. It is a mere privilege given 
the owner to pass from one side of the river to the other 
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on his own farm by a private ferry or bridge, and as inci- 
dental thereto to pass others across the stream upon pay- 
ment of toll. The statute never contemplated a case where 
a public road crossed a river over a bridge like this, and 
when the bridge was not fully paid for by the public who 
contributed to it, thereupon a few men, by arrangement 
with various land-owners on both sides, by giving them the 
right to pass free of toll or otherwise, could contract with 
a workman to build it, give him a lien upon it, sell the 
bridge thereunder, buy it, and turn it into a public toll- 
bridge, withont charter or authority of some sort from the 
proper authorities. The power rests with the ordinary to 
license such bridge, ferry, turnpike or causeway for a lim- 
ited time, and to fix the rates of toll thereon, unless the 
legislature intervene by charter. Code, §670, sub-sections 
3, 4,5. Unless one be the owner of land on both sides of 
the stream, and thus gets authority under the act of 1850, 
he must get such franchise or license from the general 
assembly by charter or from the ordinary, under the acts 
of 1806 and 1818. Cobb’s Digest, pp. 945, 952, codified 
in section 670 of the Code of Georgia. 

When not the owner of both sides of the stream, and 
when possessed of no legislative grant, and when he has 
no license from the ordinary, one who exercises such a 
franchise or privilege does it without lawful authority; 
and on an information in the nature of a guo warranto, he 
will be ousted from the exercise of the privilege upon a 
bridge, or causeway, or ferry, or turnpike on a public road, 
or connecting two public roads over a stream, thereby 
making one public road from a section of the county to 
the site of the court-house thereof. 

Such being the law under our own statutes, it becomes 
unnecessary to look elsewhere for law upon the facts which 
this record discloses. 

Judgment affirmed. 
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1. A debtor made to his creditors an instrument in the form of a war- 
ranty deed. After the warranty clause followed a stipulation that 
“‘ this conveyance is intended to operate as provided by an act of 
the general assembly of said state, and the act amendatory thereof, 
entitled an act to provide for sales of property to secure loans and 
other debts.’”’ It then recited the present indebtedness secured, 
and that a further indebtedness was contemplated, which should 
likewise be so secured; and it provided that if the indebtedness 
was not promptly paid at maturity, the creditors were authorized 

~ to sell the property at public outcry, after advertising it, and to 
make a title to the purchaser, and that the proceeds should be 
applied first to the payment of the debt and interest and the ex- 
penses of the proceeding, including attorney’s fees, and that the 
remainder, if any, should be paid to the debtor: 

Heid, that the instrument conveyed the title to the property to the 
creditors, to secure the debt due them, and the power of sale being 
coupled with an interest, was not revoked by the death of the 
grantor. 

(a.) This case differs from those of Lathrop & Co. vs. Brown, ex’r, et 
al., 65 Ga., 312; Miller, trustee, vs. McDonald et al., 72 Ga., 20; and 
Wofford vs. Wyly et al., Ibid, 863. 

2. The record as to the sufficiency of the advertisement is not clear, 
but as the sale was postponed by the restraining order, a re-adver- 
tisement will be necessary, and this may be done properly. 

8. The execution of the power to sell is not a suit against the admin- 

istrator of the deceased debtor, soas to require a delay of twelve 

months before action can be taken. 


May 1, 1886. 
























Deeds. Mortgages. Powers. Sales. Administrators 
and Executors. Principal and Agent. Before Judge 
Smmoys. Bibb County. AtChambers. February 27, 1886. 














D. T. Roland, administrator of David Roland, deceased, 
filed his bill against S. T. Coleman & Company to enjoin 
a sale which they were proceeding to make by virtue of 
the power of sale contained in a written instrument made 
by the intestate to the defendants, which is fully set out 


in the decision. The grounds for injunction set up by the 
bill were, in brief, as follows: 
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That the proceeding to sell seriously interfered with the 
administration of the estate; that the statutes secured to 
the complainant immunity from suit for twelve months; 
that the power of sale was revoked by the death of the in- 
testate; that the property was legally in the hands of the 
administrator for distribution under the statutes, and could 
not be disturbed by the defendants, who were alleged to | 
be mortgagees, | 

The defendants, in their answer, claimed that the in- 
strument was a deed ; they set up an indebtedness by note 
and by open account aggregating about $1,000, and by 
way of cross-bill prayed that the property be charged with 
such indebtedness, besides interest, costs and attorneys’ 
fees, and that they be decreed to execute the power in the 
instrument; and when sale should be made, that it be 
reported to the court for confirmation, and if confirmed, 
that the purchaser be put in possession, and the proceeds 
be applied first to the payment of the defendants’ claims and 
all costs and attorneys’ fees incurred or to be incurred. 
Copies of the note held by the defendants and their open 
accounts were exhibited with the answer. 

On the hearing, the chancellor refused the injunction, 
and the complainant excepted. 


Nisset, Eper & Nisset, for plaintiff in error. 
Dessau & Bartuett, for defendants. 


Jackson, Chief Justice. 





This is a bill brought by Roland, administrator, etc., vs. 
S. T. Coleman & Company to enjoin that firm from selling 
certain lands conveyed to them to secure a debt. The 
chancellor refused the writ, and the complainant excepted. 

Is the paper a mortgage, or is it a deed which passes the 
title absolutely to Coleman & Company to secure certain 
indebtedness, with power to sell in order to pay the debt ? 
The instrument conveys the title in the usual form and 
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in the use of the ordinary words of conveyance in a déed, 
and then comes the usual habendum and tenendum clause, 
and the warranty of title, and then follows this stipulation: 


. “This conveyance is intended to operate as provided by an act of 
the general assembly of said state, and the act amendatory thereof, 
entitled an act to provide for sales of property to secure loans and 
other debts; the debt hereby secured being $950.00, as shown by 
note of this date, payable one day after date; and whereas, the said 
D. Roland, being engaged in mercantile business, may in tbe future 
desire further credits from the said S. T. Coleman & Company, and 
to secure the payment of which this conveyance is also given, the 
said D. Roland agrees that, if the debt to secure which this deed is 
made is not promptly paid at maturity, including bills for future pur- 
chases or advances according to the tenor and effect of the same, then 
the said 8. T. Coleman & Company may, and by these presents are 
authorized to sell at public outcry, to the highest bidder for cash, all 
of said property, or a sufficiency thereof to pay said indebtedness as 
may then be owing, with interest and the cost of the proceeding, after 
advertising the time, place and terms of sale in the Telegraph and 
Messenger for four weeks, and the said S. T. Coleman & Company 
may make to the purchaser or purchasers of said property, good and 
sufficient titles in fee simple to the same, thereby divesting out of the 
said D. Roland all right, title and equity that he may have in and to 
said property, and vesting the same in the purchaser or purchasers 
aforesaid. The proceeds of said sule are to be applied first to the 
- payment of said debt and interest, and expenses of this proceeding, 
which expense is to include attorneys’ fees and any other expense 
incurred in the premises, the remainder, if any, to pay to said D. 
Roland. In witness whereof,’’ etc. 


It has been held repeatedly by this court that a convey- 
ance of absolute title may be made to a creditor to secure 
a debt, outside of the Code, §§1969, 1970,1971. Biggers 
vs. Bird et al., 55 Ga., 650, following Lackey vs. Bostwick, 
54 Ga., 45, and followed by Broach vs. Barfield ct al., 57 
Ga., 601; West vs. Bennett, 59 Id.,507; Gibson vs. Hough 
& Sons, 60 Jd., 588; Braswell vs. Suber.61 Ld., 398; Car- 
ter vs. Gunn, 64 Id., 651; Thaxton vs. Roberts, 66 Id., 
704. 

Therefore, this conveyance, in the words used, not only 
in the terms of the deed up to the close of the warranty, 
butin the words that the conveyance is intended to oper- 
ate as provided in certain acts “to provide for the sales” 
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(not mortgages) “of property to secure loans and other 
debts,” does pass title to Coleman & Company, and the 
only equity which the administrator of the grantor has is 
to tender payment of the debt secured, and thus to stop 
the sale, as the cases cited and others in our reports abun- 
dantly show. 

’ This conveyance also has a power to sell, coupled with 
a big interest in the property, even the title to it to secure 
the debt, and therefore the power is irrevocable, and does 
not die with the grantor. Woodson vs. Veal, 60 Ga., 562; 
Calloway vs. The People’s Bank of Bellefontaine et al., 
54 Ga., 441. 

Siew & Co.vs. Brown, ex'r, et al., 65 Ga., 312, was a 
mere mortgage with power to sell, which was revocable, 
and died with the mortgagor, the mortgagees having no in- 
terest in the thing, but only in the proceeds. And such 
is the fact also in Miller, trustee, vs. McDonald et al., 72 
Ga., 20; Wofford vs. Wyly et al., 1b., 863, is also clearly 
distinguishable, as no time was fixed for the payment of 
the money, and there was a written obligation to re-convey 
and no power to sell, but nothing ruled there conflicts 
with aught said here. There were mortgages with power 
to sell without regular foreclosure, but with no pretense 
that the title passed... In the case at bar, the title did pass, 
and this great interest in the land itself made the power 
here irrevocable after the grantor’s death. 

2. A point was made on the sufficiency of the advertise- 
ment. The record is not clear about it, but inasmuch as 
the sale was postponed by the restraining order, it must be 
re-advertised any way, and then it can be made to follow 
the power to sell and its terms. If advice be needed 
thereon, the chancellor will doubtless give it. 

3. This is not such a suit against the administrator as 
must wait twelve months to be‘brought. It is no suit at 
all. It is the execution of a power to sell under a power 
given in a deed passing title out of the decedent and vest- 
ing it in the grantees for the purpose of selling it and pass- 
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ing title to the purchaser in bar of all equities of the 
grantor. If the title be not ia the estate of decedent, the 
property is not assets to be handled by the administrator. 
Whatever rights he may have growing out of a settlement 
of accounts between defendants in error and his intestate 
will attach to the proceeds of sale, and Coleman & Com- 
pany are perfectly solvent and able to account. 
Judgment affirmed. 


McPure vs. VEAL. 


1. The sworn bill and answer being conflicting, and neither exhibit- 
ing written title to the lot which formed the subject-matter of the 
controversy, there was no abuse of discretion in refusing to enjoin 
its sale under a ji. fa. 

2. Even if the complainant had shown a better title than the defend- 
ant in fi. fa., an injunction should not have been granted to stop 
a sale under an execution against the defendant in ji. fa. for lay- 
ing curbing and pavement on the sidewalk in front of the property 
in dispute, the ground of equity being that complainant had 
brought suit against the defendant for the land, that the city had 
issued the fi. fa., and complainant had tried to buy it by offering 
the principal and interest, but the marshal refused to transfer it 
to him, but sold and transferred it to another, who was colluding 
with the defendant in fi. fa. and pressing the sale. If the complain- 
ant owned the lot, he should have paid the amount due for paving 
its sidewalk; if he did not own it, he had no interest in it, nor in 
the debt or lien thereon; and he did not need a transfer to protect 
his rights. 


March 23, 1886. 


Tax. Title. Levy and Sale. Injunction. Before 
Judge Marswaut J.Ciarke. Fulton Superior Court. Sep- 
tember Term, 1885. 


Reported in the decision. 


Reep, Rerrnarvt & O’Nen, for plaintiff in error. 


CANDLER, Thomson & CaNnDLER, for defendant. 
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Jackson, Chief Justice. 





McPhee applied by a bill in equity for an injunction . 
against Thomas E. Veal, restraining him from selling a cer- 
tain lot in the city of Atlanta, under an execution against 
W.S. Veal fer laying curbing and pavement in front of 
said lot, the said execution having been transferred to said ‘ 
Thomas E.. Veal by the city. Its refusal is the error as- 
signed. , 

1. The bill alleges that complainant is suing, by another | 
bill, W. S. Veal for this lot, his possession being a cloud 
on his title thereto, and pending this suit the levy is made ; 
that he tried to buy the fi. fa. from the city by paying the 
marshal principal and interest if he would transfer to him; 
that he would not, at the instance of W. S. Veal, but sold 
and tranferred to Thomas E. Veal, who is now pressing the 
sale in collusion with W.S. Veal, and prays the injunction 
until the suit he has pending for the land has been tried. 
The bill exhibits no title-papers of any sort, nor does it 
exhibit even the bill filed and pending against W. S. Veal. 
The answer denies that McPhee has any title to the lot 
and all collusion. 

So that, on the bill swearing one way and the answer 
the other, neither setting up or exhibiting written title, the 
chancellor did not abuse his discretion in refusing the in- 
junction, especially as the defendant in execution, W. S. 
Veal, was in possession. 

2. But even if the complainant had shown the better 
title, the injunction should have been refused. He had 
no right to demand and constrain a transfer of the fi. fa. | 
tohim. If he was confident that the land was his, and if’ 
his title was good to it, he ought to pay the debt for pav-- 
ing the front of it; if the title was not in him, but in W. 
S. Veal, he had no interest at all in it, or in the debt or | 
lien of the fi. fa. upon it. If it was his lot, when he paid 
the fi. fa. and the marshal receipted it, he got all he needed | 
without a transfer; if it was not his lot, he had no interest 
v 76-42 


—— 
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in the sale of it and no right to intermeddle with it at all. 
He could not, on a sort of chance to win in asuit, have the 
writ of injunction to stop its sale under lien execution. 

In any view, he had no equity to the writ. 

Judgment affirmed. 


PorTER vs. THE STATE OF GEORGIA. 


1. The uncorroborated testimony of an accomplice is sufficient to 
convict of a misdemeanor. 

2. Where a presentment charged a larceny from the house in stealing 
from the court: house of the county certain property belonging to 
such county, the venue being laid in Habersham county, and the 
evidence went to show that the defendant took part in the larceny, 
and that he was staying in the town where the trial took place 

‘(the county site of Habersham county), and in his statement he 

said that he was in that town, and was there on the night when 
the crime was done, after supper, and did not leave town during 
that night, there was sufficient proof of the venue to uphold a con- 
viction. 
Where the evidence showed the time when a change occurred in 
the holders of certain county offices, and that the stealing of cer- 
tain books, papers, etc., was rendered necessary to hide the crimes 
of the ordinary while in office, and that when his successor went 
into office, he found the stolen property missing, this was sufficient 
to fix the time of the commission of the offense, and these occur- 
rences having been within two years prior to the indictment or pre- 
sentment, a verdict of guilty was not contrary to law or the evi- 
dence, on the ground that it was not shown that the crime was 
committed within two years prior to the finding of the presentment. 
April 20, 1886, 


Criminal Law. Accomplice. Venue. Verdict. Before 
Judge Lumpxix. Habersham Superior Court. September 
Term, 1885. 


Reported in the decision. 


Barrow & Toomas; ©. H. Surron; Crane & Jones; E. 
K. Lumpxny, for plaintiff in error. 


'W. S. Erwm, solicitor general, by Frank L. Haratson; 
S. C. DunuaP; Cuaup Estes, for the state. 
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Porter, the plaintiff in error, was indicted for larceny 
from the house. He was convicted of a misdemeanor, the 
jury finding that the things stolen were worth less than 
fifty dollars. He made a motion for a new trial, on the 
ground that the verdict was contrary to the evidence and 
against law, which was overruled, and he excepted. Three 
reasons are given in argument why it is so: first, because 
the witness against him is an accomplice, and he is not 
corroborated; secondly, because the offense is not shown 
to have been committed within two years; and thirdly, 
because it is not shown to have been committed in the 
county of Habersham. 

1. The uncorroborated testimony of an accomplice is 
sufficient to convict of misdemeanors. Code, §3755. Par- 
sons vs. The State, 48 Ga., 197; Crisson vs. The State, 51 
Ga., 597. 

2. In finding him guilty, the jury found that the crime 
was committed in the county of Habersham, that being 
alleged as the venue in the indictment. Is there any evi- 
dence to support the finding? If so, however slight, it is 
ample, because there is none at all that the crime was com- 
mitted anywhere else. In his statement, Porter says: “I 
was at work on the jail here in this place.” What place ? 
Of course the place where the case was being tried, which 
is Clarkesville, the county site of Habersham, and this 
court will officially know that this case was tried there, 
and that Clarkesville is the place where the court sits for 
Habersham county. “That night after supper,” he goes 
on to say in the statement, “James Roberts says to me, 
‘Let’s go up and see Mr. Groves.’ I says, ‘All right, for I 
want to see Alfred Mc—, who lived in the house adjoin- 
ing Mr. Groves ; we went, and I says, ‘ Now, when you get 
ready to go home, just holler for me.’ After awhile he 
comes to the gate and hollered, and we went on together. 
I did not go out in town any more that night, but went 
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home with Roberts and slept together that night. As well 
as I remember it, when we went it was ten minutes after 
nine o‘clock when we went to bed. Why Ben Martin” 
(the accomplice-witness) “has taken the turn he has to 
shove it on me, I don’t know.” 

“That night,” means the night of the crime; the state- 
ment sets up the alibz that night. Where? “ Here in 
this place where I was at work on the jail,” is the defend- 
ant’s answer, and that answer fixes the venue of the crime. 

So W. J. Fuller, in reply to Mr. Barrow’s question, “And 
Mr. Porter was working here in this town?” answered, 
* Yes, sir; I reckon he was; he was staying up here.” 
What here—what town? Of course, Clarkesville, the 
county site of Habersham county. So again Mr. Barrow 
asked, “ Ben lived here in town?” and Fuller answered, 
“ Yes, sir;” and then he proves by Fuller that “ Ben,” or 
Mr. Martin, Ben Martin, the accomplice-witness, was in 
the habit of associating with young men in town, with the 
view of explaining the fact that Porter and Martin were 
together in town that night. 

The doctrine of slight evidence for the venue in Haber- 
sham being sufficient is not needed :—it is absolutely cer- 
tain, andl am glad it is, for if the solicitor general, and three 
counsel besides, I believe, had let a criminal escape when 
a single little question would prove the venue, it would 
shock the moral sense. 

3. Is there any evidence to show that the crime was 
committed within two years from the date of the present- 
ment at March term, 1885, ‘of Habersham superior court, 
so as to uphold the verdict to that effect ? 

Hill swore that he was sworn in on the 22d of January 
of last year—that is, 1884, which is within two years of 
March, 1885. When he went in, he found these stolen 
things missing, including the county seal. He succeeded 
Groves, as ordinary, who was obliged to have a seal for 
every-day use, and who, according to the evidence of Mar- 
tin, the accomplice-witness, got up the theft and induced 
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him and Porter to do the deed. When was it done? Just 
before he had to quit the office. Why? Tohide his crimes 
while in office. Therefore he did not want it done until 
his reign was over and another was on his throne. Then 
he must put out the tracks, and procure Martin and Por- 
ter to cover his crime by robbing the county of the evi- 
dences of it, and gave them the key toenter and rob. He 
sacrificed his nephew to shield his iniquity. 

So Dooley, the constable who arrested Porter, swore 
that “last March ”—that is, the March before the trial, he 
was constable and arrested Porter then, and Porter talked 
to him about this larceny, and he said Ben did it, and it 
was strange a man would do a thing himself and then try to 
put it off on others. ‘The fact of the presentment and ar- 
rest in March, 1885, throws some slight light on the time, as . 
probably being shortly before, when the larceny occurred. 
But the evidence of Hill is sufficient of itself to support 
the finding of the jury, and to show that the verdict is 
sustained by evidence, and therefore not against law. 
In addition to this, Mr. Reynolds swears that he went out 
of office, as treasurer, the 22d of January, 1885,—as that 
was the present year when he was testifying, may be in- 
ferred; and he swears that at the time of the larceny he 
had not turned over his deposit of funds to his successor. 
If not, of course it must have occurred very recently—one 
would infer strongly since his successor had been elected, 
but before he had turned over these deposits in this safe, 
which was robbed of many of its effects. We think these 
circumstances are sufficient to support the verdict. 

That the crime was committed is certain, if the accom- 
plice told the truth. The conviction being for a misde- 
meanor, his being an accomplice goes only to his credit, 
and the jury had a right to believe him, and it is for them 
to find the value of what was that night stolen, and con- 
vict for misdemeanor, if under fifty dollars. 

Judgment affirmed. 
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BETHUNE vs. BERRY. 


. Where evidence which was admissible for the purpose of impeach- 
ing a witness was offered, and objection was made to it, there was 
no error on the part of the court in stating that the evidence was 
offered for the purpose of impeaching such a witness, and that it 
was admissible for that purpose. 

. Suit was brought by Berry against Bethune for $627, besides in- 
terest. The plaintiff testified that one McDonald was indebted to 
him in that sum; that he, Bethune and McDonald agreed that 
Bethune should take a certain stock of goods belonging to McDon- 
ald, sell them, and out of the first money received on account of 
them pay the debt which McDonald owed to Berry. There was 
also testimony that the goods were billed to Bethune at $2,500; 
that he went into possession on April 4, 1884; that he put a boy 
in charge of the store, and he himself attended thr re almost every 
day until he sold the stock to one Turner for $1,500, on June 1, 
1884, and that Turner had paid Bethune $650: 

Held, that there was sufficient evidence to warrant the jury in finding 
for the plaintiff the full amount of his claim with interest; and 
although this amounted to $709.65, the jury could have reasonably 
inferred that during the two months prior to the sale to Turner, 
Bethune sold enough of the goods to make the difference. 


April 27, 1886. 


Practice in Superior Court. Witness. Before Judge 
Wits. Muscogee Superior Court. November Term, 
1885. 

Reported in the decision. 


W. A. Lirtte, for plaintiff in error. 


Goetcuius & CHAPPELL; CHAKLTON E. Battie; Smitu & 
RusseE.L, for defendant. 


BLANDFORD, Justice. 


Berry sued Bethune for $627.00, and declared that one 
McDonald being indebted to him in that sum, Berry, 
Bethune and McDonald agreed that Bethune should take 
a certain stock of goods belonging to McDonald, sell the 
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same, and out of the first money received by Bethune on 
account of said goods, pay the debt which McDonald owed 
Berry; that the goods were transferred to Bethune, and 
that he had collected a sufficient sum from the sale of the 
goods to pay Berry’s debt. 

The evidence showed that the goods were billed to 
Bethune at $2,500; that he went into possession of the 
goods April 4th, 1884; that he put a boy in charge of the 
store, and he himself attended there nearly every day un- 
til he sold the stock to one Turner for $1,500. This took 
place ist June, 1884. Turner had paid Bethune $650 for 
the stock. There was no evidence as to what amount 
Bethune had received between 4th April and the first of 
June, although Bethune was on the stand as a witness. 

Berry testified to the contract between himself, Bethune 
and McDonald as stated in his declaration. Bethune de- 
nied any such contract, and as to this the parties were 
squarely at issue. 

On the trial of the case, Bethune introduced the depo- 
sitions of McDonald, which had been taken at the instance 
of Berry, who declined to use them on the trial, and he 
testified that there was no such contract as insisted by 
Berry. Berry tendered and offered to read in evidence a 
letter written to him by McDonald, in which he stated that 
there was such a contract. Bethune’s attorney objected 
to the reading of the letter in evidence. Thereupon the 
court stated to counsel that the evidence was offered to im- 
peach McDonald, and that it was admissible for that pur- 
pose. This statement of the court to counsel in the hear- 
ing of the jury is assigned as error. 

1. We see no objection to the course pursued by the 
court; it is every day’s practice, besides it is correct. If it 
hurts the plaintiff in error it was caused by the objection 
to proper evidence, and the party must abide all the con- 
sequences of his own act. 

2. The next assignment is that the verdict is too large, 
as the proof showed that Turner had paid Bethune only 
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$650, and the verdict being for $709.* But the testimony 

shows that Bethune kept the store open for two months 

before he sold the stock to Turner; the jury could have 

reasonably inferred that Bethune during this time had 

sold $59 of the goods and have received the money. 
Judgment affirmed. 


Coss vs. THE STATE OF GEORGIA. 


. Where exception is taken to a long extract from the charge of the 
court, and there is no specification of the error therein, the excep- 
tion will not be considered, unless all of the charge so excepted 
to is erroneous. If anyof it issound law, an affirmance will result. 

. While knowledge is of the essence of the offense of receiving 
stolen goods, knowing them to be stolen, yet such knowledge need 
not necessarily be proved by direct testimony, but may be shown 
by circumstances, such as the defendant’s conduct and behavior, 
the character of person from whom the goods were received, the 
kind of goods, and the hour when received. 


May 1, 1886. 


Practice in Supreme Court. Oriminal Law. Before 
Judge Wiis. Chattahoochee Superior Court. Septem- 
ber Term, 1885. 


To the report contained in the decision, it is necessary 
to add only that the evidence on behalf of the state, con- 
necting the defendant with the offense charged, and show- 
ing knowledge on his part, was, in brief, as follows: Cer- 
tain cotton was stolen from the gin-house of one McKinsey 
and from one Shipp. The theft occurred at night. The 
next morning, tracks were found and followed from the 
gin-house of McKinsey to the gin-house of one Lightner, 
the keys of which were kept by the defendants, Willis and 
Cobb. At first they denied all knowledge on the subject, 
and Cobb claimed to have been in a different county on 
the previous night, and to have had the keys, but subse- 


*The verdict found for the plaintiff $527.00, with interest from June 1, 1884. 
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quently they stated that one Lewis Harvey had brought 
the cotton there; that he placed it on the platform and 
asked Willis for the key, but was referred to Cobb, who 
gave it to him; and that this occurred a little before day. 
Willis stated that he had bought the cotton from Harvey, 
but had not paid him for it; and after part of it had been 
identified, he gave it up. A witness testified that between 
the time when he first saw the cotton in the gin-house and 
its final identification, it had been moved and an effort 
made to conceal it. Some of it was identified by the straw 
and trash in it; the balance could not be identified. The 
theft was traced to Harvey. 


C. J. THornton; Eugene Wynv, for plaintiff in error. 


Tuos. W. Grimes, solicitor general, by J. M. McNatt1, for 
the state. 


Jackson, Chief Justice. 


Richard Cobb and Lang Willis were indicted and con- 
victed of receiving stolen goods, knowing them to be stolen, 
and Richard, being dissatisfied, excepted. 

The error assigned is this charge of the court: “ Does 
the testimony show that the goods were stolen, as alleged 
in the bill of indictment? If so, did these parties receive 
these gocds? If they did not receive them, then you can- 
not find them guilty, notwithstanding they may have been 
stolen; but if they did—if they were stolen, and they did 
receive them, then did they know they were stolen goods 
at the time they received them, or were the circumstances 
such as to put them on notice, cause them to inquire and 
to examine, to ascertain whether they were stolen or not? 
If they received them, and knew at the time they received 
them that they were stolen, or if the circumstances were 
such as to lead a reasonable man to believe that they 
were stolen, then they would be guilty of the crime charged 
in this bill of indictment. ‘These things must concur, to 
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find them guilty of the charge made. First, it must ap- 
pear that the goods were stolen by some one; in the sec- 
ond place, that they were these goods; and in the third 
place, that they knew they were stolen, or had reason to 
suspect that they were stolen at the time they received 
them.” 

1. The assignment on the above charge is this: ‘To 
which charge of the court the defendant, Richard Cobb, 
then and there excepted, and here assigns the same as 
error.” There is no specification of error as the statute 
requires, and unless all of it was erroneous, it could not 
be considered. Certainly much of it is sound law beyond 
all dispute, and this is enough to require an affirmance of 
the judgment. 

2. But evenif we consider the assignment, which is not 
such as the statute requires (Cede, §4251), and look at the 
entire matter charged as one thing—one legal principle— 
taking it in its general scope and intent, it isright. Cir- 
cumstances may convict of the defendant’s knowledge, as 
well as actual and direct proof. Indeed, it is rare that 
knowledge can be brought home t» the receiver of cotton 
or other goods stolen by somebody who knows what the 
receiver knew touching the fact that they were stolen. 
The circumstances, the time, the secrecy, all the transac- 
tions before, at the time and afterwards, may be brought 
to bear upon what was the knowledge of the receiver; and 
if from all these the jury can conclude that the receiver 
did have good reason, asa reasonable person, to believe or 
suspect that the goods were stolen, they may well con- 
clude, if he did not. inquire and investigate before he re- 
ceived them, that he had knowledge, such as the Jaw will 
charge him with, of the character of the goods and of the 
person from whom he received, as one who had stolen 
them. It is true, knowledge is the essence of the offense, 
and without it therecan be no conviction; but knowledge 
may well be deduced from conduct and behavior, the char- 
acter of the person from whom received, and the kind of 
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goods, and the hour when received ; and as in this case at 
bar, these may carry conviction of guilty knowledge. So 
clearly is that guilty knowledge shown by the facts of this 
case that the astute counsel for plaintiff in error made no 
motion for a new trial to bring that issue before us, but 
relies alone on error in this charge. Even if there were 
error and it were specifically pointed out in the assignment, 
it ought not and would not set aside the verdict. Roberts 
vs. The State, 55 Ga., 221; O'Connell vs. The State, Lb., 
191. 
Judgment affirmed. 


HoLLaNnpD vs. WITHERS. 


[This case was argued at the last term, and the decision reserved. ] 


Although the head of a family has previously had an exemption by 
the bankrupt court up to the full value permitted by the constitu- 
tion of 1868, he can nevertheless have a homestead and exemption 


of personalty set apart for his family by virtue of the constitution 
of 1877. 


(a.) Exemptions in bankruptcy and under state laws contrasted. 
March 9, 1886. 


Bankruptcy. Homestead. Before Judge Hammonp. 
Fulton Superior Court. March Term, 1885. 


On December 30, 1884, W. S. Withers applied to the 
ordinary of Fulton county for an exemption of personalty. 
Holland and other creditors filed objections, on the ground, 
among others, that in 1874 Withers had been adjudged a 
bankrupt; that his assignee had set apart to him $1,000 in 
personalty and $2,000 in realty; and that he was not now 
entitled to another exemption. (The amount set apart by 
the assignee was that allowed by the constitution of 1868; 
the present application was for the amount allowed by the 
constitution of 1877.) On demurrer, the ordinary struck 
the objections filed. The objectors appealed to the supe- 
rior court, where the case was submitted 1o the presiding 
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judge without a jury. He sustained the ruling of the or- 
dinary, struck the objections and allowed the exemption. 
Holland excepted. 


Mittepce & SmitH; Reep & Rernuarpt, for plaintiff in 
error. 


B. F. Aszott; L. J. Winn, for defendant. 


Jackson, Chief Justice. 


One question, and one of much practical importance, is 
presented by this writ of ‘error. 

Where the head of a family has had an exemption by 
the bankrupt court up to the full value permitted by 
the constitution of 1868, can he have homestead and ex- 
emption of personalty set apart for his family by virtue of 
the constitution of 1877 ¢ 

The exemption allowed by the bankrupt court is only 
an exemption for debts antecedent to that exemption; the 
homestead and exemption set apart under the state law 
releases the head of the family from both antecedent and 
subsequent debts made by the head of the family, unless 
the debt be connected with the homestead and exempted 
personalty, as provided by the constitution and laws in 
pursuance thereof. The exemption in the bankrupt court 
leaves the debtor possessed of the property and entitled 
thereto just as he was prior to the discharge in bankruptcy, 
except that it cannot be subjected to prior debts provable 
in that court; whereas the setting apart of the homestead 
and exemption by the process of the state law vests the 
title in the head of the family only as long as the family 
lasts, and for their benefit. The bankrupt exemption leaves 
the fee in the bankrupt; that by state law vests an estate 
for years in the head of the family for the use of the family, 
contingent on the family’s duration. The first vests or leaves 
absolute title in the bankrupt himself; the second gives 
a limited title to him in trust for the family. In the first 
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case, he is the only grantee; in the second, he takes noth- 
ing except through his family, and the real title is in them; 
they only are the equitable grantees. He could, if he chose, 
sell or waste the bankrupt exemption; he could mortgage 
it or cover it with all manner of liens. He may have done 
so in this case; if so, shall his wife and children have no 
home and nothing to live upon? He may have contracted 
new debts since the bankrupt exemption ; shall those debts 
deprive his family of a home, while all others contracting 
and owing debts at the same time may save a home for 
their families? We are clear that the entire spirit and 
beneficent design of the constitution of the state to pre- 
serve homes for families would be defeated if such a con- 
struction were given to it in respect to this class of families. 
A single thought, however, stated above settles the 
question. The titles are different in the two cases. One 
gives nothing to the family; the other everything granted. 
The following citations will show that the above views 
are fully shown to be law by the adjudications of this 
court: 59 Ga., 330; 67 Id., 368; 70 /d., 484; 72 Zd., 718. 
Judgment affirmed. 


Irwin et al. vs. McKniaut. 


1, The practice of stating grounds of a motion for new trial incorrectly, 
and of correcting them by a note appended tothe end of the motion, 
condemned. 

. Where the principal issue was whether a conveyance of land by a 
defendant in ji. fa. toa claimant was a bona fide transaction to secure 
the latter against liabilities he had incurred for the former, or 
whether it was made to hinder, delay or defraud creditors, and 
whether a continuation of defendant’s possession after the convey- 
ance to the claimant, between whom and himself the relation of son- 
in-law and father-in-law existed, was fraudulent, if the jury found 
in favor of the claimant and the presiding judge refused to grant 
a new trial, on the ground that the verdict was contrary to the evi- 
dence, this court will not interfere, unless his discretion in so 
doing was abused. 


3. Where a debtor made a deed to another to indemnify such other 
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person as a surety of the debtor on account of liabilities which the 
former had assumed for him, and afterwards, when such surety 
paid the debts of his principal he took the land in satisfaction, the 
deed to him became absolute; it ceased to be a security and be- 
came an indefeasible conveyance in satisfaction of the security’s 
demand; and t» such a contract the plea cf usury at the instance 
of a creditor of the defendant, or of the defendant himself, could 
not be set up. 

4. Where, in a claim case, in order to obtain the opening and conclu- 
sion of the argument, claimant’s counsel announced that they 
would admit possess on in the defendant at the time the levy was 
made, and would assume the burden of showing title in the claim- 
ant, which was permitted by the court; but after the close of the 
testimony on both sides, the court held the plaintiff entitled to the 
opening and conclusion, it was not error to permit claimant’s coun- 
sel to withdraw his admission. If the object of the admission was 
defeated, he should have been allowed to withdraw it. 

April 27, 1886. 


Practice in Supreme Court. Practice in Superior Court, 
New Trial. Debtor and Creditor. Fraud. Interest and 
Usury. Deeds. Title. Payment. Claim. Before Judge 


‘Srewart. Rockdale Superior Court. August Adjourned 


Term, 1886. 


On February 21, 1882, Irwin ez al. recovered judgment 
against Zachry. Execution issued and was levied on certain 
real estate, and McKnight interposed aclaim. The claimant 
relied on a deed from the defendant in fi. fa. to him, dated 
February 10,1875. He claimed that he took this to secure 
himself against loss on account of going security for Zachry ; 
that he had to pay the money, amounting to a large sum— 
more than the value of the property, and thereupon took 
possession of it, Zachry resigning it in December, 1881. 

The plaintiffs insisted that the conveyance was made to 
hinder, delay and defraud creditors. 

It is unnecessary to set out the evidence in detail. The 
jury found for the claimant. The plaintiffs moved for a 
new trial on fifteen grounds. The judge did not certify 
the grounds as alleged, but added a voluminous note, cor- 
recting the grounds and certifying them as corrected. The 
motion was overruled, and the plaintiffs excepted. 
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The remaining facts will sufficiently appear from the 
decision. 


F. A. Irwin; J. N. Guenn; J. R. Irwin, for plaintiffs in 
error. 


Gro. W. Gueaton; A. C. McCata, for defendant. 
Hat, Justice. 


From the confused manner in which the grounds of this 
motion for a new trial are presented, we cannot feel entirely 
satisfied that we get the precise questions intended to be 
made. If, however, we fail to reach them, we take no 
blame to ourselves. There is scarcely one cf these grounds 
that is complete in itself, or that furnishes us with a con- 
nected view of what the court certifies he really decided. 
In order to ascertain this, we have been compelled to refer 
to the voluminous corrections appended by the judge to 
the end of the motion. We have had occasion more than 
once to condemn this mode of making up a record, and 
must again impress upon circuit judzes and counsel the 
necessity of pursuing the requirments of the law in this 
respect. It is certainly incumbent upon parties alleging 
error to show it, and to secure this end with certainty, they 
are required to “specify plainly,” not only “ the decision 
complained of,” but likewise “the error alleged to exist” 
therein. Code, §4251. In this latter respect, the motion 
referred to in, and made a part of, the bill of exceptions, 
is singularly deficient, and for this reason we might, and 
perhaps should, take no fur‘her cognizance of this case; 
but as we find no error in the record, and as we permitted 
the main questions that counsel consented were in the case 
tobe fully argued, we will determine them. This, however, 
is done merely ex gratia, and must not in the future be 
cited as a precedent. 

2. The principal question made was, whether the con- 
veyance of the land claimed by the defendant in execution 
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to the claimant was a bona fide transaction to secure the 
latter against liabilities he had incurred for the former, or 
was made to delay, hinder or defraud creditors, and 
whether the fact of the defendant remaining in possession 
and using the lan’ a‘ter the conveyance was so inconsist- 
ent with the deed to claimant as to raise, if unexplained, 
convincing evidence of its fraudulent character, when taken 
in connection with the near relationship of the parties— 
that of son-in-law and father-in-law,—and to require a dif- 
erent result from that reached by thejury. The claimant 
insisted that the defendant's possession was not inconsist- 
ent with the deed, which he alleges was executed only as 
a security, and that he was not entitled to oust the defend- 
ant until he had discharged the debts for which he be- 
came liable, and that he did not assume the possession and 
control of the premises until he had paid these debts; that 
he had fully discharged them, and that they amounted to 
more than the land was worth. The jury took his view ot 
the matter, and found in his favor, and the judge who pre- 
sided at the trial refused to disturb the verdict. In thus 
refusing, did the judge abuse his discretion? We are of 
the opinion he did not. There was not only enough evi- 
dence to sustain the verdict, but we are confident that it 
was in accordance with the weight of the evidence. Here, 
asin the case of Falvey vs. Adamson, 73 Ga.,498, we say “it 
is almost needless to remark that we will not interfere 
with the exercise of the judge’s discretion in any case, 
unless it plainly appears that it has been abused. The 
testimony, to say the least, leaves it doubtful whether the 
transaction in question was bona fide or fraudulent; the 
preponderance is rather in favor of its fairness. . . . . 
We cannot say that the suspicious circumstances brought 
out by the plaintiffs’ evidence were not satisfactorily ex- 
plained by the facts which the defendant (claimant here) 
adduced.” The judge heard that case both upon the law 
and facts, and we add, “ Had a jury, trying this issue, 
reached this conclusion, and had the judge presiding at the 
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trial been content to let the verdict stand, we could not, 
without glaring inconsistency, and without reversing all 
our former decisions, interfere with his judgments.” 

3. Under the law as it existed at the time this deed was 
made, it does not appear from the evidence that the deal- 
ings between the defendant and his creditors, to whom the 
claimant as his surety became bound, were in any manner 
affected or tainted with usury; or if such was the fact, that 
it was known to claimant either at that time or when he 
paid the debt. The deed, had it been given directly to 
the creditors of the defendant as a security for their claims, 
from aught that appearsin the proof, would not have been 
rendered invalid on account of usury in its consideration 
The plaintiffs in execution failed to show usury init. It 
was not made to secure these claims, but to indemnify the 
claimant as surety of the debtor on account of liabilities 
he had assumed for him. Under the circumstances dis- 
closed, it was impossible, in any view we can take of the 
law, for usury to have entered into the transaction between 
these parties. When the claimant paid the debts of his 
principal and took the land in satisfaction, the deed be- 
came absolute; it then ceased to be a security and became 
an indefeasible conveyance, and as such was received in 
satisfaction of the claimant’s demands. To such a con- 
tract the plea of usury, at the instance of a creditor of the 
party, or of the defendant himself, could not be set up. 

4, With a view of securing the opening and conclusion 
in the argument of the case, claimant’s counsel announced 
that. they would admit possession in the defendant at the 
time the levy was made and would assume the burthen of 
showing title in the claimant, and this the court permitted 
them to do. Both sides, however, introduced evidence on 
the point, and at the close of the testimony, the plaintiffs 
insisted upon the right to open and conclude, and after 
argument had, it was accorded to them. The claimant was 
then allowed, over the objection of plaintiffs, to withdraw 
his admission. This practice, though irregular, did no in- 
v. 76-43 
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jury to plaintiffs; if they defeated the purpose for which 
the admission was made, they had noright to retain the ad- 
mission itself. They were surely not entitled to the advan- 
tage which they would have had if the admission had not 
been made, as well as to that which the admission gave 
them; there was then no equivalent to the claimant for the 
point he had yielded. The plaintiffs had broken their bar- 
gain, and the other party was relieved from the obligation 
it imposed on him. 

There is no other error in this long record that can avail 
the plaintiffs, if, indeed, there be any at all. The charge 
upon the main points in the case seems unexceptionable. 
Judgment affirmed. 


ALLEN, administratrix, vs. Exper & Son. 


1. A mistake which is relievable in equity is some unintentional act, 
omission or error arising from ignorance, surprise, imposition or 
misplaced confidence, and such a mistake may be either of law or 
of fact. The power to correct mistakes is exercised with caution, 
and to justify it, the evidence must be clear, unequivocal and 
decisive as to the mistake. The relief will be granted as between 
the original parties and their privies in law, in fact or estate, ex- 
cept bona fide purchasers for value without notice. 

2. While mere ignorance of law on the part of the complaining party 
himself, where the facts were all known and there was no misplaced 
confidence and no artifice, deception or fraudulent practice used 
by the other party to induce the mistake of law, or to prevent its 
correction, will not furnish ground for equitable relief, yet if there 
be an honest mistake of law asto the effect of aninstrument on the 
part of both contracting parties, especially where it operates as a 
gross injustice to one and gives an unconscientious advantage to 
the other, such a mistake may be relieved against in equity. 

(a.) Where a bill alleged that a mortgage was made, which was de- 

fectively executed, in that no scroll was attached to the signature 
of the mortgagor, although it was stated on the face of the paper 
that it was sealed, as well as signed and delivered, and that it was 
the intention both of the mortgagor and mortgagee to make the 
instrument a good, valid and legal mortgage, and that they failed 
in ro doing in consequence of a mutual mistake of the law upon 
the subject, and prayed that the mortgage might be reformed and 
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made to speak the intention of the parties, and that when so re- 

formed it might be foreclosed, such a bill was not demurrable on 

the ground that the mistake was not one relievable in equity, nor 
because the instrument, if not under seal, would have been barred 
by the statute of limitations. 

(b.) The discharge in bankruptcy set up by one of the defendants 
was matter of defence, and was not reached in the progress of the 
trial. 

(c.) Equity, having jurisdiction for one purpose, will retain it for the 
final settlement of all matters involved in the litigation between 
the parties growing out of, and connected with, the subject-matter 
of the suit. 

Jackson, C. J., concurred dubitante. 

April 20, 1886. 





Estates. Mortgages. Sealed Instruments. Equity. 
Before Judge HammMonp. Butts Superior Court. Septem- 
ber Term, 1885. 























Reported in the decision. 
M. V. McKissen; W. W. Anversoy, for plaintiff in error. 
' A. D. Hammonp, for defendants. 


Hat, Justice. 





The complainant exhibited her bill on the equity side 
of the court, praying the reformation of a mortgage, which 
she alleged was defectively executed, in that it had no 
scroll attached to the signature of the mortgagors, although 
it was stated on its face that it was “sealed,” as well as 
“signed and delivered ;” that it was her intention, as well 
as that of the mortgagors, to make the instrument a good, 
valid and legal mortgage, and that they failed in so doing: 
in consequence of a mutual mistake of the law upon the: 
subject; she further prayed that, when so reformed and. 
made to speak the intention of the parties, the paper might 
be foreclosed as a mortgage. Discovery was prayed as to 
these matters from the defendants, and for the purpose of 
making it full, specific interrogatories, which they were 
required to answer, were propounded. They filed an an- 
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swer, but it was not full, and the response, to the statements 
in the bill and to the interrogatories was evasive and in- 
sufficient. They also filed ademurrer setting up the statute 
of limitations to the paper, which the bill sought to have 
corrected, in which they insisted that in its present form 
it was a simple contract, and not a specialty ; and that the 
suit on it was not brought within six years from the time 
it was due. They denied that its insufficiency was the re- 
sult of a mutual mistake of the law, but answered that it 
was the result of mutual ignorance of the law. There was 
no denial, however, of the intention charged in the bill to 
make this a good, valid and sufficient deed of mortgage. 
This disingenuous and insufficient answer, with what ap- 
peared on the face of. the instrument, admitted enough, 
under the rules of equity, to have entitled the complainant 
to the decree she prayed ; and these issues on this evidence 
should have been submitted to the jury. When the com- 
plainant had closed her case, the court sustained the de- 
murrer, holding that the instrument was not a deed under 
seal, but a simple contract, and the suit thereon was barred 
by the statute of limitations. 

Whether, abstractly considered, this was a correct decis- 
ion under the law, it is needless to inquire; it is enough 
that no such question was made by the pleadings and the 
proof. The bill admitted that this was not a contract un- 
der seal, but prayed that, inasmuch as it was the intention 
of the parties so to make it, and that such intention failed 
to be carried into effect on account of their mutual mis- 
take as to the law, it might be made to speak their real 
intention, and decreed to be an instrument under seal and 
be foreclosed as a mortgage. 

The bill made no such point as that decided by the court; 
it did not seek the enforcement of the contract in its pres- 
ent form; it conceded that this could not be done under 
the law, but it insisted that it should be put into the form 
originally intended, and that then it should be enforced in 
accordance with its real purport and effect. 


















M4 RCH TERM, 1886. 677 


Allen, administratrix, vs. Elder & Son. 


1. Our Ccde, §3117, defines a mistake relievable in 
equity as some unintentional act, or omission, or error, 
arising from ignorance, surprise, imposition ur misplaced 
confidence. It adds that the power is exercised with cau- 
tion, and to justify it, the evidence must be clear, une- 
quivocal and decisive as to the mistake. ‘The relief will 
be granted, as between the original parties, and their 
privies in law, in fact or estate, except bona fi7e purchasers 
for value without notice. J7., $3119. It is further de- 
clared that mistakes may be either of law or fact. Jd., 
§3120. 

2. And while it is true that for mere ignorance of law 
on the part of the party herself, where the facts were all 
known, and there was no misplaced confidence, and no ar- 
tifice or deception, or fraudulent practice used by the other 
party to induce the mistake of Jaw, or to prevent its cor- 
rection, equity will not intervene and grant the relief 
prayed. Jd., §3121. Yet if there be an honest mistake of 
the law as to the effect of an instrument on the part of 
both contracting parties, especially where it operates as a 
gross injustice to one, and gives an unconscientious ad- 
vantage to the other, such mistake may be relieved in 
equity. Jd., §3122. 

A careful examination of this record might, we think, au- 
thorize ajury to conclude that the defendants, in acting as 
they have been shown to have done, were guilty of fraudu- 
lent practices in order to prevent the correction of the mis- 
take of law, which they admit resulted, not only from their 
own ignorance of law, but likewise that of the complainant; 
or else that they were both honestly mistaken as to the 
legal effect of the instrument, and being so mistaken, gross 
injustice would be done the complainant, and they would 
be enabled to retain an unconscientious advantage, unless 
the relief prayed was decreed. The discharge in bank- 
ruptcy set up by one of the defendants was matter of de- 
fence, and was not reached in the progress of the trial, and 
we have no means of determining whether it would have 
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been available. Justice seems to require that there should 
be a fuller investigation of the case, especially in view of 
the fact that the defendants, and particularly William A. 
Elder, who claims that the title to the property mortgaged 
was solely in him, seems, froma statement in their answer, 
to be doubtful as to the propriety of their conduct to the 
complainant; for they express regret that she “ has seen 
fit to resort to law to accomplish what might have been 
done by a voluntary submission of her rights in the prem- 
ises to their kindness and liberality, which they claim they 
have ever shown, and are willing now to show her.” From 
the consequences of such signal favor and boundless lib- 
erality, a conscientious, upright, intelligent and just jury 
may have felt it their duty to relieve her. That the inten- 
tion of the parties is to govern in ascertaining the character 
of the contract, see Williams vs. Greer, 12 Ga., 459. Be- 
sides, it was the right of the complainant under the law to 
resort to equity for the foreclosure of her mortgage; and 
having taken jurisdiction for this purpose, the court will 
retain it for others necessary to the final settlement of all 
matters involved in the litigation between the parties 
growing out of and connected with the subject-matter of 
the suit. Clay vs. Banks et al., 71 Ga., 363,374. 
Judgment reversed. 


Jackson, Chief Justice, stated that he concurred dubitante. 


FLEMING vs. THE Free ASsocraATION OF PHILADELPHIA ef ai. 


A case was tried, and resulted in a verdict for the plaintiff; a new 
trial was granted, on motion of the defendant. On the re-hearing 
at a subsequent term, the case having been set for trial, under the 
rules of the court, it was called, and the plaintiff announced ready. 
An attorney moved for a continuance on the ground that the attor- 
ney for the defendant, who was also a witness, was absent, and also 
because certain interrogatories had not been returned. The mo- 
tion was overruled, and the court directed counsel to strike the 
jury. The attorney who made the motion then asked the indul- 
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gence of the court for time to allow the agent of the defendant, 
who was present in the court-room during the entire proceeding, 
to procure counsel to conduct the case. An hour was asked. The 
court granted half an hour. At the end of that time, the judge 
returned to the bench, the court was called toorder, and coun- 
sel, who had been employed for the defendant, moved to dismiss 
the case, on the ground that the process attached to the declara- 
tion was not sufficient inlaw. This motion was overruled. The 
defendant then filed a petition to remove the case to the circuit 
court of the United States, on the ground that it was a foreign in- 
surance company, and that, from prejudice and local influence, it 
would not be able to obtain justice in the state court, which ground 
was sworn to by its agent: 

Held, that the final trial of the case had begun, and the petition to 
remove the case came too late. 

(a.) A literal compliance with the terms and limitations imposed by 
the act of congress, of March 2, 1867, for the removal of causes 
from the state to the federal courts, on the ground of prejudice or 
local influence, will be required. 


April 20, 1886. 


United States Court. Removal of Causes. Words and 
Phrases. Before Judge Roney. Richmond Superior Court. 
October Adjourned Term, 1885. : 


Reported in the decision. 


Wa. H. Freurtne ; Foster & Lamar, for plaintiff in error, 
cited : Desty, 99, 101, 102, 25, 27,45; 40 Ala., 639; 2 Sum., 
338; Diil. Rem. Causes, 23; 8 Blatchf., 73; 52 N. Y., 96; 
15 Kan., 572; 53 Ind., 597; 30 La., 471; 13 Minn., 458 ; 
111 Mass., 72; 29 La., 372; 106 U.S., 397; 102 Jd.,179; 
19 Wall., 214; 109 U. S., 473; 111 /7., 476; 35 Md., 47; 
31 La.,41; 19 Cent. L. J., 78, 137; 45 Tex., 338 ; 46 Iowa, 
406; Code, §10. 


Frank H. Mitten; Ws. T. Gary, for defendants, cited : 
Code, §5230; 13 Wall., 270; 104 U. S., 408, 44; 68 Ga., 
728; 113 U. 8.43; 74 Ga., 634; 19 Wall., 2:4; 21 Jd., 
41; 99'U.S..147; 40 Ga.,1; 47 I/.,812, 321; 49 Zd., 462; 
62 Jd., 163; 60 Id., 424; 68 Zd., 728; 100 U.S., 473; 102 
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Id., 179; 103 Jd., 612; 94 Zd, 650; 105 /d., 393; 2 
Woods, 117; Code, §§3459, 3462, 3490, 3334, 3108, 2961, 
3075, 3012, 2992, 3258, 34°95; 55, Gx., 196; 72 Jd., 458, 
816; 71 Id.,297; 9 Zd., 302,509; 63 Id.,198; 28 Jd , 222; 
35 Id., 66,72; 70 Id., 581; Code, §$3722, 3581; 24 Ga., 
169; 25 Jd., 146; Rule 22, Superior Court. 


Hat, Justice. 


There had been one trial of this case, which resulted in 
a verdict for the plaintiff, and which, on motion of the 
defendant, was set aside and a new trial ordered. On the 
re-hearing at a subsequent term, the cause having been set 
for trial under the rules of the court, on the 20th day of 
January, 1886, the following proceedings were had: On 
the above day, the case was called and the plaintiff an- 
nounced ready. A motion for continuance was then made 
by Wm. T. Gary, Esq., on the ground that M. P. Carroll, 
who was counsel, and also a witness, was absent; and also 
on the ground that certain interrogatories had not been 
returned. After argument at length, the court overruled 
the motion to continue and directed counsel to strike the 
jury. Wm. T. Gary, Esq., in the absence of M. P. Car- 
roll, Esq., ecunsel for the Fire Association of Philadelphia, 
then asked the indulgence of the court for time to allow 
W.F. Priolieau, agent for the insurance company, and 
who was present in the court-room during the entire pro- 
ceedings, to procure counsel to conduct the case. Wm. 
T. Gary asked for one hour. The court granted half an 
hour for that purpose, but declined to allow one hour. 

When the time had expired, the judge returned to the 
bench and court was called to order, the insurance com- 
pany having employed counsel in the persons of Frank H. 
Miller, Esq., and Wm. T. Gary, Esq. Frank H. Miller 
then moved to dismiss the case, on the ground that the pro- 
cess attached to the declaration was not sufiicient in law. 
The court overruled the motion. The counsel for the Fire 
Association of Philadelphia then presented and filed the 
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petition for removal of the cause to the circuit court of 
the United States for the Eastern Division of the Southern 
District of Georgia, the plaintiff being a citizen of this 
state and the petitioner a corporation chartered by the 
laws of Pennsylvania, and having its place of business 
located in that state. Priolieau, its agent, alleged in his 
affidavit the following ground for removal, viz : That he, 
as such agent, has reason to believe, and does believe, that 
from “ prejudice and local influcnce, said Fire Association 
of Philadelphia will not be able to obtain justice in said 
state court.” The court, on th's application, ordered the 
case to be removed, whereupon the plaintiff excepted on 
several grounds, and brought the decision by writ of error 
to this court. The only question which we deem essential 
is, whether this application was made at such a stage in 
the progress of the case as entitled it to be entertained 
and favorably acted on by the court. The plaintiff insists 
that it came too late; that under what is commonly known 
as the “ prejudice or local influence” act of congress, 
approved March 2d, 1867, it should have been filed ‘‘ be- 
fore the final hearing or trial of the suit” sought to be 
removed; that is to say, before such final trial began or 
was entered on; that it began when the defendant’s motion 
for a continuance was overruled and the court ordered the 
jury stricken and the trial to proceed; that the half hour’s 
indulgence given the defendant was to enable it to procure 
counsel, and the motion of the counsel thus procured to 
dismiss the suit because the process attached to the declar- 
ation was insufficient in law to bring it before the court, 
and which was overruled, was a further step in the trial, 
which deprived it of the power then to petition for the 
removal of the case. 

We agree with counsel for the plaintiff, that this appli- 
cation came too late, and think the court should not, under 
the circumstances, have ordered the case to be removed. 
This seems to us the result of the decisions of the Supreme 
and circuit courts of the United States, as well as of sev- 
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eral of the state courts, as will appear from the cases cited 
on the briefs of counsel for both parties on this particular 
point, which will be set out by the reporter. Indications 
are not wanting to authorize the conclusion that this ap- 
plication for removal was resorted to as an expedient to 
procure a continuance which could not have been had un- 
der the rules prescribed by the laws of the state ; and from 
the liability of the privilege conferred by the act to abuse 
in this respect, we think it safest to acquire a literal com- 
pliance with the terms and limitations it imposes for the 
removal of cases from the state to the federal courts. As 
was said by Judge Dillon, in his work on the *“ Removal 
of Causes,” pp. 23, 24, 25, “This act undoubtedly grew 
out of the condition of affairs in the southern states after 
the war, and was intended to afford to parties who had re- 
sorted to the state court the right to transfer their suits to 
the federal courts.” He very clearly intimates that this 
legislation was designed to meet an emergency, and was 
not intended to be permanent. He adds, “ It is not so dif- 
ficult to justify the act in this respect as it is to sustain the 
provision that this removal may be had on filing the gen- 
eral affidavit of prejudice or local influence, the truth of 
which cannot be contested or inquired into ‘at any time 
before trial or final hearing of the suit.’ This provision 
occasions delay, and is often resorted to for that purpose.” 
These suggestions, coming from so high a source, are timely 
and wise, and we gladly avail ourselves of them to check, 
in some measure, the reprehensible delays in the adminis- 
tration of justice, to which the perversion and abuse of the 
act contribute in so large a degree. 
Judgment reversed. 
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TELFORD vs. COGGINS. 


f\ 1, Although a summons in a justice’s court was directed to the de- 

\ fendant instead of to any lawful constable of the county, and al- 

though the names of the parties did not appear in its face, but 

were elsewhere on the paper, and also on the cause of action at- 

tached to the summons, these d.fects were amendable and were 
perhaps cured by judgment. At most they were irregularities. 

. Although the entry of service by the constable on the back of the 
summons was neither formal nor full, it was intelligible, or could 
be rendered so by reference to the other parts of the proceeding, 
and it was amendable. 

(a.) There is nothing in the position that service of the summons 
should appear on the justice’s docket. 

3. Sustaining a certiorari for the first time, on the ground that the 
verdict is contrary to evidence, is in the nature of the first grant of 
a new trial on that ground; and where the evidence was conflict- 
ing, this court will not interfere with the discretion of the court 
below in making such grant. 


April 6, 1886. 


Justice Courts. Pleadings. Service. Certiorari. Be- 
fore Judge Hutcatns. Banks Superior Court. Septem- 
ber Term, 1885. 


A fi. fa. issuing from a justice’s court in favor of J. N. 
Coggins against J. C. King, was levied on certain personal 
property, and J. L. Telford interposed aclaim. An appeal 
to a jury was taken. 

The plaintiff offered the ji. fa. in evidence. It was ob- 
jected to on the ground that it did not follow the judgment, 
and that no service appeared from the entries on the jus- 
tice’s docket. The first objection was overruled, but the 
justice required proof of service. The plaintiff then of- 
fered in evidence the original summons with the consta- 
ble’s entry of service thereon. This was objected to on 
the ground that it did not show service on the defend- 
ant, and was, in fact, no summons. The summons 
stated the county, state and militia district, and was di- 
rected “to the defendant.” He was not named, but at- 
tached to the summons was the note sued on. The entry 
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of service does not appear in the record. In the abstract 
of counsel for the plaintiff in error, used in argument, 
the entry of service is stated to be as follows: “ Left at his 
place of abode, Dec. 6, 1880,” signed by the constable. 

It is unnecessary to detail the evidence. The jury 
foun 1 the property not subject. The plaintiff carried the 
case to the superior court by certiorari; the presiding judge 
sustained the same, and the claimant excepted. 


W. L. TexForp, by brief, for plaintiff in error. 


A. ©. Moss, by brief. for defendant. 


Hat, Justice. 


This certiorari was properly disposed of. 

1. The summons which called the defendant to court 
conformed substantially to the requirements of the Code, 
§4139. It is true that it was directed to the defendant, 
instead of to any lawful constable of the county, and that 
the names of the parties did not appear on its face, although 
they were elsewhere on the paper, as also on the cause of 
action attached to the summons. ‘These defects were 
amendable, and were perhaps cured by the judgment ; they 
were, at most, mere irregularities. Code, §206, sub-sec. 6, 
3490. 

2. The entry of service by the constable on the back of 
the summons is neither formal nor full, it being simply 
that it was left at his place of abode; the omissions sug- 
gested, however, are not very material. The entry is cer- 
tainly intelligible, or may be rendered so by reference to 
other parts of the proceeding, and its purpose seems un- 
mistakable. But be this as it may, itis amendable, There 
is nothing in the position taken by plaintiff in error that 
service of the summons should appear on the justice’s 
docket. 

3. The certivrart was sustained because, among other 
grounds, the verdict of the jury appeared to the court to 
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be contrary to evidence. It was the first grant of a new 
trial, where, to say the least, the evidence was somewhat 
conflicting. We cannot say that the judge’s discretion 
was not properly exercised, and under a multitude of de- 
cisions of this court, we do not feel authorized to interfere © 
with his judgment. 
Judgment affirmed. 


McLEnpDoN vs. STOKES. 


Where certain land sued for was described as being in the second and 
third districts of Lee county, and the deed under which it was 
claimed described it in the same way, but testimony was intro- 
duced to show that the land was:in Terrell county, which had been 
made, in large part, from Lee county, and on the trial, the record 
of the setting apart of a homestead was offered in evidence, which 
contained the plat of the county surveyor, showing the lands set 
apart as being lots numbers 33 and 34 in the sixth district of Terrell 
county, and lot number 33 of the second district, while the descrip- 
tion in the surveyor’s affidavit stated them as being in the second 
and third districts of Lee county, the land embraced in the home- 
stead was sufficiently identified as being that in controversy, and 


it was error to reject the record of the setting apart of the home- 
stead from evidence. 


April 27, 1886. 


' Evidence. Homestead. Auditors. Before Judge Fort. 
Terrell Superior Court. November Term, 1885. 


Several cases between G. M. Stokes and Mrs. N. A. E. 
McLendon were pending, on complaint for land, proceed- 
ings against a tenant holding over, and a bill in equity. 
The litigation was referred to a master in chancery, and to 
his report, exceptions were filed, which, by agreement, 
were submitted to the presiding judge for decision. One 
issue was over the title to certain land which had been set 
apart as a homestead to Martin McLendon, and after- 
wards sold by him and his wife (the defendant) to Stokes. 
He claimed that he owned the land, and that McLendon 
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was his tenant up to the time of his death and his wife 
since. She denied this, and claimed the property as a 
homestead. 

Stokes stated that he knew the land in dispute; that it 
lay in Terrell county; that there were no lots of those 
numbers in Lee county, but that it was originally in Lee. 
It was admitted that the land in dispute was in Terrell 
county. 

The defendant offered in evidence the record of a home- 
stead granted 1868. In the plat made by the surveyor, 
the land was described as lots numbers 33 and 34 in the 
6th district, and number 33 in the 2d district of Terrell 
county. In the surveyor’s affidavit, the land was described 
as in Lee county. The record was objected to on that 
ground, and also because the petition failed to describe any 
land out of which the homestead should be set apart. The 
master rejected this evidence, and the exception to this 
ruling was the controlling point in the case. 

The presiding judge, on demurrer, overruled the excep- 
tions to the master’s report, and the defendant excepted. 


D. A. Vason, by brief; Stmmons & Guerky, for plaintiff 
in error. 


Hawkins & Hawkins; E. G. Stumons; J. G. Parxs, for 
defendant. 


BLANDFORD, Justice. 


. This case arises upon exceptions filed to an auditor’s 
report. 
The court below sustained the report of the auditor, and 
overruled the exception of the plaintiff in error thereto. 
The principal ground of exception upon which error is 
assigned is that the auditor rejected the record of the home- 
stead of Martin McLendon as the head of a family, which 
contained the surveyor’s plat of the lands assigned and set 
apart as a homestead. The plat shows lot No. 34, 6th 
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district, Terrell, 2024 acres; lot No. 33, 6th district, Ter- 
rell, 123 acres, and lot No. 33, zd district. In the surveyor’s 
description in his affidavit, they are described as being in 
the 3d and 2d districts of Lee. The land sued for is de- 
scribed the same way. The deed from Martin McLendon 
and his wife to Stokes describes the land as being in the 
8d and 2d districts of Lee, and Stokes testifies that the 
land is in Terrell county, that county having been made 
from Lee in great part. So we think the land set apart 
as a homestead, and embraced in the record of homestead, 
is the same land in controversy. The application for home- 
stead is in compliance with the act of 1868, and we think 
the auditor erred in not admitting the homestead record 
in evidence, and that the court erred in not sustaining the 
exception to the report on this ground, and setting aside 
the report, as the same is almost entirely based on this er- 
roneous ruling of the auditor. As what we have said will 
control the case in its present aspect, it is unnecessary to 
notice the other assignment of error in this case. 
Judgment reversed. 


McALpiIn vs. BatLey, sheriff. 


Where one took a deed to land to secure a debt, and gave bond to 
re-convey upon its payment, and subsequently brought suit and 
recovered a general judgment against the debtor, and filed and had 
recorded a deed re-conveying the land, and thereupon caused it to 
be levied on and sold, such judgment was entitled to the fund 
arising from the sale in preference to an older judgment, rendered 
since the conveyance to secure the debt was made. It is not nec- 
essary that such a judgment should set forth any specific lien or 
right of priority ; but where the facts appear from the untraversed 

_ answer of the sheriff, the fund will be awarded to such judgment. 
March 23, 1886, 


Liens. Judgments. Debtor and Creditor. Pleadings. 
Before Judge HarpEen. City Court of Savannah. Novem- 
ber Term, 1885. ; 


Reported in the decision. 
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Joun S. Scutey; Wooten & MacDoneE tt, for plaintiff in 
error. 


Lawton & CunNINGHAM, for defendant. 


BLANDFORD, Justice. 


R. B. Reppard borrowed certain moneys from the Rail- 
road Loan Association, and to secure the payment of the 
same, he conveyed by deed certain parcels of land. The 
association made a bond to Reppard, conditioned to re-con- 
vey to him when the money was paid. After this had 
taken place, McAlpin brought his action against Reppard 
and recovered a general judgment. Soon thereafter, the 
Railroad Loan Association recovered a general judgment 
against Reppard for the purchase money mentioned in the 
bond for titles above stated, and filed in the clerk’s office 
of the superior court and had recorded a deed re-convey- 
ing the Jand to Reppard and caused an execution to issue 
on their judgment and had the land sold. The money 
being in the hands of the sheriff arising from this sale, 
McAlpin brought his rule against the sheriff, praying that 
the money thus in the hands of the sheriff be paid over to 
him in satisfaction of his judgment and execution. When 
the foregoing facts were made to appear by the answer of 
the sheriff, which was not traversed, the court discharged 
the rule against the sheriff, and McAlpin excepted and 
assigns the same as error. 

The plaintiff in error contends that, as the judgment of 
the Loan Association is general and does not specifically 
set forth any lien, or show any reason why it is entitled 
to preference over older judgments, it must yield to 
his judgment, which is the older lien. 

This precise point was ruled adversely to the plaintiff 
in error in the case of Coleman vs. Slade & Etheridge, de- 
cided at the last term of this court. With that decision, we 
are content, both upon principles of law and equity. 

Judgment affirmed. . 
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Howes vs. Patterson & Company. 


1. Where an attachment was sued out against three persons as part- 
ners, on the ground that they were non-residents of the state, 
which was levied by serving a summons of garnishment, and the 
defendants dissolved it by giving bond and security, and where on 
the hearing it appeared that the firm sued was not indebted to the 
plaintiff, but another firm of which one of the partners sued was 
also a member, there was no error, after all »wing the two other 
partners composing the first firm to be stricken from the declara- 
tion, in refusing to allow two new persons to be inserted as defend- 


ants in their stead, as composing, with the remaining defendant, 
the second firm. 


(a.) This was not an omission of a party provided for by §3484, but 
was a suit against the wrong partnership. 

2. After striking the names of two of the partners sued, there was 
no error in refusing to allow a judgment on the bond, or a general 


judgment against the remaining defendant individually, to be en- 
tered. 


3. There was no error in dismissing the case on motion. 
March 23, 1886. 


Partnership. Attachment. Amendment. Parties. Judg- 


ments. Before Judge Crarxe. Fulton Superior Court. 
October Term, 1885. 


Reported in the decision. 
Hoxe & Burton Smirtu, for plaintiff in error. 


Hopkins & Gwenn, for defendants. 


Hatz, Justice. 


The plaintiff sued out an attachment against R. A. Pat- 
terson, T. M. Rutherford and R. F. Patterson, as partners 
under the firm name of R. A. Patterson & Co., upon the 
ground that they “ reside out of the state of Georgia,” and 
levied it by serving a summons of garnishment upon a 

party indebted to them or having in his hands effects be- 


longing to them. They appeared and dissolved the gar- 
v 75-44 
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nishment by giving the bond and security required by law 
for that purpose. 

On the hearing, the plaintiff failed to prove that the 
firm, composed of the individuals above named, were in- 
debted to him, but did prove that a firm composed of R. 
A. Patterson, T. C. Williams and James Thomas, Jr., were 
his debtors. To make his pleadings conform to his proof, 
the plaintiff moved to strike from the declaration the names 
of Rutherford and R. F. Patterson and insert in lieu there- 
of the names of Williams and Thomas; the court allowed 
the names of Rutherford and R. F. Patterson to be stricken, 
but refused to allow those of Williams and Thomas to be 
inserted in their stead. To the refusal of the court to 
allow this latter amendment, exception was taken. Plain- 
tiff then asked that he might be allowed to take a judg- 
ment against R. A. Patterson alone, who appeared to be 
a member of both firms, but the court denied this motion, 
and refused a judgment either upon the bond given to dis- 
solve or a general judgment against the only defendant 
then remaining; thereupon counsel for the original defend- 
ants in the attachment moved to dismiss the suit, and the 
motion was sustained. Three errors are assigned to this 
judgment: o: 

(1.) That the court erred in refusing to allow the amend- 
ment, by inserting the names of Williams and Thomas, 
after permitting plaintiff, on his own motion, to strike from 
the declaration those of Rutherford and R. F. Patterson. 

(2.) In refusing plaintiff's motion to take either a spe- 
cial or general judgment, or beth, against R. A. Patterson. 

(8.) In dismissing the suit upon defendant’s motion. 

1. The insertion of other names than those stricken on 
motion would, as it seems to us, have amounted to the ad- 
dition of new and distinct parties as defendants, which 
could not be done, unless it had been expressly provided 
: for by law (Code, §3480), and we are not aware of any pro- 
. Vision of law which, under the facts in proof, would allow 
it to be done, unless it be permissible under §3484 of the 
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Code, which relates to the addition of the names of parties 
omitted in suits by or against partners. No omission, how- 
ever, isshown. The proof establishes the fact that the suit’ 
was against the wrong partnership—one which was not. 
the piaintiff’s debtor. Surely a suit brought against A. 
could not, under this power of amendment, be converted 
into one against B., who had never been served and had 
never appeared or authorized any one to appear and plead 
for him; so if one firm be sued, the action cannot be so 
changed by amendment as to make another firm, composed 
in part of other and distinct individuals frora those men- 
tioned in the suit, liable. 

2. A suit against a partnership can scarcely be turned 
into one against one of the members of the firm; and 
especially is this true where the foundation of the suit is 
an attachment, which has been so far turned into a com- 
mon law suit as to give to the plaintiff a right to enter 
both a special judgment upon the bond and a general 
judgment against the defendants in the attachment, The 
sureties became bound for the firm, and not for any indi- 
vidual member thereof, and this repels the ability of the 
court to give judgment against them on their obligation, 
where, by amendment, all of them except one is dropped 
from the action. They entered into no such engagement, 
and have aright to stand upon the terms of their obligation. 
Andas to the general judgment against the only party re- 
tained by the amendment. made, we think that could be 
hardly rendered against him, unless it was shown that 
he, and not the firm of which he was a member, had 
by his bond consented that the suit might proceed against. 
him as an individual. It is generally true, that where the: 
suit is against a partnership, all the members thereof must 
be in the action, unless there is some sufficient reason 
recognized by the law for omitting one or more of them, 
and that the reason for so doing should be alleged in the 
pleadings, or should otherwise appear on the face of the 
proceeding. 
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3. This being the case, we are led to the conclusion that 
there was no error in the several rulings of the court, and 
that none of the exceptions taken to the ultimate judg- 


ment, or the several steps that led to it, can be sustained. 
Judgment affirmed. 


Foster vs. CoLuier ef ai. 


The evidence introduced before arbitrators is required to be filed with 
the exceptions to the award. Where an award was made in Feb- 
ruary and exceptions thereto were filed in July thereafter, there 
was an abundance of time in which to have prepared and filed a 
a brief of the evidence, and there was no error in dismissing the 
sworn exceptions to the award for a failure in so doing, or in re- 
fusing to postpone the hearing to allow time for the preparation 
and filing of the brief. 

(a.) Where an award has been returned by arbitrators under the 
statute, all suggestions as to its invalidity should be under oath, 
and exceptions not under oath will be dismissed. 


March 23, 1886. 


Arbitration and Award. Practice in Superior Court, 
Before Judge Hammonp. Fulton Superior Court. March 
Term, 1884. 


Reported in the decision. 

Martin & Hosss, for plaintiff in error. 

KE. N. Broy.zs, for defendants. 
BLANDFORD, Justice. 


The arbitration in this case was held under the arbitra- 
tien act of 1855-6, as embraced in sections 4225, 4226, 
and following sections of the Code. The plaintiff in 
error sought to set. aside the award, and he filed certain 
suggestions under oath; also suggested that the arbitrators 
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had not been sworn, but this suggestion was not under 
oath. There was not filed any brief of the evidence given 
in before the arbitrators. The plaintiff in error moved to 
postpone the issue presented by himself in order to pre- 
pare and file a brief of the evidence. This motion the 
court refused, and upon motion of counsel for de endants 
in error, the court dismissed the exceptions of the plaintiff 
in error, and the award was made the judgment of the 
court. These several rulings are excepted to, and upon the 
same the case is brought to this court. The court did right, 
under the facts in the case, to refuse the motion to postpone 
or continue the case. The award was made in February and 
the exceptions filed in July thereafter, There was an 
abundance of time in which the plaintiff in error could 
have prepared a brief of the evidence and caused the 
same to have been duly filed. 

The evidence is required to be filed with the exceptions. 
50 Ga., 641; 44 Zd., 585; 47 Jd., 10; 48 Zd., 421. 

There was no error in dismissing the exception, which 
was sworn to, because there was no evidence upon which 
the court could act. 

Section 4243 of the Code requires all suggestions as to 
the invalidity of an award to be under oath; hence the 
exception that the arbitrators were not sworn, not being 
under oath, the court did right to dismiss the same. It 
may be questioned if such an exception can be taken after 
an award is made. 

Judgment affirmed. 


Eve et al. vs. Cross, administrator. 


. Semble that an action could be brought by a wife to recover for 
herself and minor children property which had been set apart to 
her husband as a homestead, although he was in life at the time 
of the commencement of the action and at the time of the trial. 

(a.) If the abstract of title was not sufficiently full in not showing to 
whom the homestead was set apart, it would have been made clear 
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by the introduction of the record, and there was no material vari- 
ance between the proof and the pleadings. 

2. If the husband should have been joined as a plaintiff, he could 
have been made a party plaintiff by amendment. This would not 
be adding a new and distinct party or a new and distinct cause of 
action. 


March 30, 1886. 

Parties. Homestead. Amendment. Before Judge 
CaRSwELL. Emanuel Superior Court. November Term, 
1885. 


Reported in the decision. 


JostaH Hottanp; Buack, Dett & Wane, by Harrison 
& Perepuss, for plaintiff in error. 


James K. Hings, for defendant. 


Hat, Justice. 


This was a statutory action brought by the wife to re- 
cover for herself and minor children the premises which 
had been set apart as a homestead to her husband, who 
was in life at the commencement of the suit and at the 
trial, for the benefit of his family. On motion of defend- 
ant’s counsel, the court ordered the case to be dismissed, 
on the ground that the suit should have been brought in 
the name of the husband as the head of the family to 
whom the homestead was assigned, and not in the name of 
the wife, who sues for herselfand as next friend of the minor 
children. Before this order was passed, the plaintiff moved 
to amend by making the husband a party to the suit, as 
next friend for herself and herchildren. This amendment 
was refused. 

It is now contended that the suit, as originally brought, 
was maintainable; but if it was not, it was amendable, and 
should have been amended in accordance with the plain- 
tiff’s motion. 
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1. We are inclined to think that, inasmuch as the wife 
and minor children were the beneficiaries of this home- 
stead and entitled to its possession and income, they might 
have maintained this action in their own names without 
joining the father and head of the family asa party plaintiff. 
They certainly had the right of possession, and the defend- 
ant was presumably a mere wrong-doer; at least, in the 
absence of evidence to the contrary, it could not be as- - 
sumed that he was the rightful possessor; this was the 
issue made by the pleadings, and should have been found © 
by thejury. The abstract of title attached to the writ was, 
perhaps, not so full and specific as it should have been, in- 
asmuch as it did not show to whom the homestead was 
set apart, but the production of the record, to which it 
unmistakably referred, would have developed this fact. 
It showed the premises on which the homestead was laid, 
the court which assigned it, and the date of its assignment. 
What was somewhat ambiguous would have been made 
certain by the production of the proceedings or the exem- 
plification of the same. Between this proof and the plead- 
ings there was not necessarily any material variance, at 
least no such variance as could not have been remedied by 
an amendment, which would have made it conform sub- 
stantially to the other allegations of the declaration. 

As to the right of the original parties to maintain the 
action, see 67 Ga., 368; 61 Id., 501; Glover et al. vs. Stamps 
et al., 73 Ga., 209; Braswell & Son vs. McDaniel, 74 
Id., 2. 

2. But even if the husband should have joined as a plain- 
tiff, he could have been made such by amendment, and the 
offer to amend in this respect should not have been rejected, 
There was surely enough in these pleadings to amend by, 
and that being the case, the right to amend the “pleadings 
in all respects, whether in matter of form or substance,” 
is expressly given. Code, §3479. It is, we think, a mis- 
take that this amendment would have added a new and 
distinct cause of action or a new and distinct party, where 
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such an amendment was not expressly provided for by 
law. Jd., §3480. There was no proposition to introduce 
any other cause of action than that set out in the declara- 
tion, nor to introduce any person as a party who appeared 
to be disconnected from that cause of action, or who had any 
interest distinct or separate from the plaintiffs; its whole 
purpose in these particulars was to render complete a de- 
fective statement of the case and the parties necessary to 
its perfection. 

Pleadings may be amended by striking from the declar- 
ation the representative character in which a party or par- 
ties sue or are sued, or where the action is in the name 
of an individual, his representative character may be added. 
Zb., §3487, and citations, And when it becomes necessary 
for the purpose of enforcing the rights of a plaintiff, he 
may amend by substituting the name of another in his 
stead, suing for his use. Jd., §3486, and citations. 

Judgment reversed. 


Bates vs. MESSER. 


1. There was no error in refusing to grant a continuance on the ground 
of the absence of a witness, where the party applying therefor 
showed no diligence and failed to testify that the witness had been 
subpoenaed; that he was not absent by the permission, directly 
or indirectly, of the applicant; that he expected to be able to pro- 
cure his testimony at the next term of court; and that the appli- 
cation was not made for the purpose of delay, but to enable the 
applicant to procure the testimony of the witness. 

(a.) Questions not made and determined in the lower court will not 
be decided here. 

2. The right of appeal from the judgment of a justice to a jury in that 
court exists in all civil cases, whether the judgment of the jus- 
tice was rendered upon questions of law or of fact, or upon a com- 
bination of both. 

8. There was sufficient evidence to sustain the finding of the jury in 
the justice’s court, and there was noerror in refusing to set it aside. 
April 6, 1886. 
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Continuance. Appeal. Practice in Superior Court. 
Distress Warrant. Before Judge Hurcuins. Jackson Su- 
perior Court. August Term, 1885. 


Reported in the decision. 
W. L. Marter; W. I. Pres, for plaintiff in error. . 
J. A. B. Manarrey, by brief, for defendant. 

Hatt, Justice. 


The distress warrant issued in this case for rent of the 
premise for the year 1884, which rent was not then due 
but was to become due, and the affidavit to obtain the 
same, in addition to this fact, alleged that the tenant was 
seeking to remove his goods from the premises rented, and 
had actually a part of the crop grown thereon, and that 
affiant had reason to apprehend that the entire crop would 
be removed therefrom before her debt became due. Upon 
the levy of the distress, the defendant filed an affidavit 
to the effect that the sum distrained for was not due at 
the time of issuing the warrant, and that he was not seek- 
ing to remove his property from the premises, but admits 
that he had taken away and sold one bale of cotton, 
which he claimed he had the right to do, and having given 
bond and security for the eventual condemnation money, 
the issue thus formed was returned for trial to the justice’s 
court from which the warrant issued, and to which it was 
made returnable; and on the appeal trial before a jury in 
that court, there was a verdict finding the issue in favor of 
the plaintiff. To reverse and set aside this trial a certio- 
rari was obtained, and the errors alleged in the petition 
therefor were :- 

(1.) The refusal of the court to continue the case because 
of the absence of Boggs, the magistrate who issued the 
warrant, and who had not filed an answer to a subpoena 
duces tecum, or produced in court his commission as tax 





698 SUPREME COURT OF GEORGIA. 


Bates vs. Messer. 


collector, which would have shown that he was filling two 
offices of trust and profit under the government of this state 
when he issued the distress warrant. 

(2.) Because the court erred in refusing to dismiss the 
appeal on defendant’s motion, which insisted that the 
magistrate, when the case was tried by him, dismissed the 
same, and that from such a judgment no appeal would lie. 

(3.) That the verdict was erroneous, and should be set 
aside because it was “ against the weight of evidence, con- 
trary to evidence, and without evidence to support it.” 

Upon the hearing of the certiorari and the magistrate’s 
return thereto, the superior court ordered it dismissed, and 
to this judgment exception was taken. 

1. The showing for a continuance was properly deemed 
insufficient because the party moving it failed to testify 
that the witness had been subpcenaed; that he was not 
absent by the permission, directly or indirectly, of the ap- 
plicant ; that he expected to be able to procure his testi- 
mony at the next term of the court, and that the applica- 
tion was not made for the purpose of delay, but to enable 
him to procure the testimony of the witness. Code, §3522 
and citations. No sort of diligence was shown in this in- 
stance, and in all cases, the party making the application 
for a continuance must show that he has used due diligence, 
Ib., §2528, and citations. The court, in disposing of this 
question, did not pass upon the effect which the holding 
of two offices of trust and profit under the state govern- 
ment by the magistrate issuing this warrant would have 
had upon it, and which fact the party expected to show, 
but did not show, by this witness, in consequence of ‘his 
absence. Although the point was raised and argued in 
this court, yet, unless it had been made and determined in 
the lower court and had been assigned as: error, we have 
no jurisdiction or authority to decide it. 

2. The motion to dismiss the appeal was properly dis- 
posed of both in the justice’s and superior court. In every 
civil case tried in the justice’s court, either party dissatis- 
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fied with the judgment of the justice may, as a matter of 
right, enter an appeal to a jury in that court under the 
same rules that regulate appeals to the superior court. 
Code, §4157,4157(a). This law recognizes no distinction 
in judgments rendered by the justice, either upon questions 
of law or fact, or upon a combination of both. The right 
of appeal exists whether the judgment be founded upon 
law or fact. 

3. There was no abuse of the judge’s discretion in re- 
fusing to set aside the verdict upon the grounds taken in 
the certiorari. There was undisputed testimony that the 
defendant had removed and sold a portion of the cotton 
grown upon the rented premises therefrom, and some evi- 
dence that he was making preparations to gather and re- 
move the balance of the crop. No question was made as 
to the legal sufficiency of the affidavit, or the distress war- 
rant issuing thereon. That they substantially complied 
with the law, we think is evident. Code, §2285. 

Judgment affirmed. 


ALMOND vs. GAIRDNER & AKNOLD. 


1, Where the creditor of a husband was seeking to subject property 
which was claimed by the debtor’s wife, on the ground that the 
conveyance by the husband to the wife was made to hinder, delay 
and defraud creditors, and where there was evidence to show, or 
from which the jury might infer, that the conveyance from the 
husband to his wife was without consideration, it was proper for 
the court to give in charge the law in reference to voluntary con- 
veyances and their effect upon the rights of creditors. 

. On the trial of such an issue between a creditor and the wife of 
the debtor, involving the bona fides of the parties and the transfer 
of the property directly or indirectly from the husband to his wife, 
a deed and mortgage connected with or growing out of the trans- - 
action which resulted in the conveyance from the husband to the 
wife, which was in issue, threw light upon the dealings be- 
tween the debtor and his wife, and were admissible in evidence, 
although the deed was made some months after the conveyance 
of the property directly in dispute. 
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8. No impropriety appears in the fact that the court said to counsel 
for claimant that he and the court agreed as to the law of the case, 
and that there was no difference on that subject between connsel 
for the contending parties; nor does it appear how such remarks 
could have improperly influenced the jury. 

4, Although one sentence of a charge, if taken alone, may have 
seemed to require that the consideration of a conveyance from a 
husband to his wife must be adequate, in order to sustain a claim 
to the property against his creditor, yet if, when taken in connec- 
tion with its context, it appears that such was not the rule laid 
down, but that the court charged that gross inadequacy of consid- 
eration, if it existed, was a badge of fraud and a circumstance that 
the jury might consider in determining whether the conveyance to 
the claimant was fair and honest or was fraudulent, and alsocharged 
that if the husband, bona fide and for a valuable consideration, 
conveyed the land in dispute to his wife in payment, or part pay- 
ment, of an indebtedness to her, and if the consideration was fair 
and just, they would find for the claimant, this furnishes no ground 
for a reversal. 

(a.) There was sufficient evidence to sustain the verdict. 


April 6, 1886. 


Husband and Wife. Debtor and Creditor. Charge of 
Court. Fraud. Evidence. Before Judge Lumpxin. EIl- 
bert Superior Court. September Term, 1885. 


Reported in the decision. 


T. C. Cartton, by J. H. Lumpxin; A. G. McCurry, for 
plaintiff in error. 


JosEPpH N. Wor.ey; Joun P. SHannon, for defendant. 


HA.., Justice. 


There was enough evidence to sustain the verdict, which 
the claimant seeks by this bill of exceptions and writ of 
error to set aside, and this disposes of all the grounds taken 
in her original, and the first ground of her amended motion 
for a new trial, which was refused by the superior court. 
She insists, however, upon the remaining grounds in her 
amended motion, which are as follows: 
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(1.) That the court erred in charging the law upon the 
subject of voluntary conveyances, as set forth in section 
1952, sub-section 3, of the Code, because there was no evi- 
dence to authorize such a charge. 

(2) That there was error in the following charge, viz.; 
“ Gross inadequacy of consideration, if it exists, is a badge 
of fraud and a circumstance which may be considered by 
the jury in determining whether the conveyance to Mrs. 
Almond (the claimant) was fair and honest or pretended 
and fraudulent. Transactions between husband and wife 
should be scanned carefully when the rights of creditors 
are to be affected thereby. The law requires them to ex- 
ercise good faith, and you should be satisfied that they 
have done so before sustaining any transaction which 
would defeat a creditor in the collection of his debt. You 
should be satisfied of the actual existence of a just debt 
due by Mr, Almond” (the claimant’s feoffor of the land in 
controversy) “to his wife” (the claimant), “ and: that it 
was the consideration of the deeds to her; and that the 
consideration was not inadequate before you would be 
authorized to sustain the title against creditors. All dealings 
between husband and wife, which are injurious to credit- 
ors, should be scrutinized closely and their bona fides must 
be clearly established, and in such cases, the burden: of 
proof is on them as to this.” 

The error specially assigned, seems to be to the latter 
part of this charge, and is that its effect was to make mere 
inadequacy of consideration, however slight, invalidate 
the deed. 

(3.) That there was error in stating to claimant’s coun- 
sel in the presence and hearing of the jury, while pressing 
on the court his view, that.“‘we agree as to the law of the 
case”, thereby meaning that he‘and the court agreed, and 
that there was no difference on that subject between coun- 
sel for the contending parties. 

(4.) There was error'in admitting testimony relative to 
the deeds from Swift Brothers to claimant, which was 
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made nine months subsequently to the transaction concern- 
ing the land in dispute; and also in admitting testimony 
concerning the Bowman mortgage, it not being con- 
nected with the conveyance of the land in dispute, and 
the evidence, as we must assume, having been objected to 
for the reasons above stated. 

To a clear comprehension of the questions made by the 
several grounds of this motion, it will be necessary to refer 
briefly to the main facts as presented by the evidence ad- 
duced by the contending parties. The plaintiffs insist 
that, when the credit was extended by them to Almond, 
he was the owner of considerable property ; that owing to 
some dispute between them, Almond refused to pay their 
claim, saying that, if they ever got it, they would do so at 
the end of the law; that before they obtained judgment 
against him, his entire estate, except just enough to lay a 
homestead on, had been either directly or indirectly con- 
veyed to his wife; that the consideration for the deeds 
from him to her was fictitious; that, although she had 
once been his creditor, the notes he gave her for the 
debt, and the debt itself was barred by the statute of lim- 
itations; and that they had been drawn from their hiding- 
place and resuscitated to form the basis of, and to give 
color to, a deliberately-planned scheme to delay, hinder 
and defraud his creditors, to which his wife had been a 
party ; that although the conveyance from Swift Brothers 
was to her, the consideration for it was paid by him from 
the income of the property which he had conveyed to her 
without consideration, at least, without adequate consider- 
ation, and with fraudulent intent; so likewise of the 
Bowman mortgage, which he was seeking to have trans- 
ferred to her at its full face value, although it had in large 
part been extinguished by his own means; so likewise of 
another judgment and execution which had been assigned 
to her; that each of these transactions was a part of the 
- entire scheme, and was connected with and grew out of 
it; that even if there was a consideration for the first con- 
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veyance to him and his wife, it was grossly inadequate, 
and admitting the validity of the notes given by him to 
her, and which, after being barred by the statute, were re- 
vived, yet she got for them in his property double their 
value. The claimant controverted these facts, and denied 
the inferences drawn from them by her opponents, and 
evidence was not wanting to sustain the widely differing 
assumptions of each of the contestants ; in short, the evi- 
dence was so conflicting that a verdict for either of the 
parties could not have been set aside, because it was either 
unsupported by or decidedly and strongly against the 
weight of the evidence, or without evidence to sustain it. 

1. There being evidence to show, or from which the jury 
might infer, that the conveyance from husband to wife was 
without consideration, the court was not only justified, but 
required, to give in charge the law in reference to volun- 
tary conveyances and their effect upon the rights of cred- 
itors. 

2. There was enough to show that the conveyance from 
Swift Brothers to claimant was connected with and grew 
out of the transaction resulting in the conveyance directly 
from the husband to the wife, though it was subsequent 
in time; and the same is true, though perhaps in less de- 
gree, of the testimony relative to their dealings with the 
Bowman mortgage. Each of these incidents shed light on 
the transaction, and served to characterize the dealings 
between the conjugal pair. There was, therefore, no error 
in admitting the evidence and in overruling claimant’s 
objection thereto, that it was not shown to be connected 
with the conveyance of the land in dispute from defendant 
in execution to the claimant. 

3. The exception taken to the colloquy between the 
judge and counsel, relative to the law applicable to the 
case, was not urged on the hearing before this court; and 
had it been, it would have been attended with no advant- 
age to her, as we are unable to perceive the slightest im- 
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propriety in the remarks of the court to the counsel, or 
how they could have improverly influenced the jury. 

4, Claimant’s counsel did not contend that the instruc- 
tions given the jury, relative to the inadequacy of consid- 
eration and theeffect it would have upon the bona fides 
of the transaction as regards the right of creditors, or to 
the care and scrutiny which should be given to dealings 
between husband and wife, where the rights of creditors 
were involved, were erroneous. He admitted, as he was 
obliged to do, that such instructions correctly stated the 
law, but he insisted that it made mere inadequacy of con- 
sideration, however slight, sufficient, without more, to in- 
validate and set aside the conveyance of the property from 
the defendant in execution to the claimant ; and if the par- 
ticular sentence to which exception is taken could be sep- 
arated from the balance of the charge, and could be con- 
sidered as broadly laying down the proposition that the 
consideration of the claimant’s deed must be adequate, to 
authorize the jury to sustain her title against creditors, 
then it would have been amenable to the objection. But 
such is not the case. The application of the principle was 
properly limited and restrained by other portions of the 
particular charge complained. of, which stated in terms 
that “gross inadequacy: of consideration, if it existed, was 
a badge of fraud and a.circumstance that the jury might 
consider in determining.whether the conveyance to claim- 
ant was fair and honest or pretended and fraudulent;” and 
-in.immediate connection other circumstances were pointed 
out to guide them to a properconclusion, But this is not 
all that this record discloses. The judge had previously 
charged the jury, if they believed from the testimony that 
at the time of claimant’s marriage to defendant in execu- 
tion she had money of her own, and.that subsequently to 
her marriage she inherited money from her relatives, that 
all of it, until disposed :of by her, would.remain her sepa- 
rate estate, notwithstanding: her coverture; and if they 
further believed that she loaned the money to her husband, 
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and he subsequently, bona fide and for a valuable consid- 
eration, conveyed the land in dispute to her in payment, 
or part payment, of this indebtedness, and that the consid- 
eration was fair and just, they should find for the claimant. 
In one of the grounds of her motion for a new trial, this 
charge is adopted and insisted on as stating the law cor- 
rectly, and she alleges, as a reason for setting aside the 
verdict, that it was disregarded by the jury. The portion 
of the charge to which she makes objection gives the law 
applicable to the plaintiff’s view of the case. Taking the 
entire charge and applying it to different aspects as pre- 
sented by the evidence, we feel bound to conclude that 
the case was fully and fairly submitted to the jury. We 
think, too, that their finding was sustained by the proof, 
and must, therefore, order the judgment affirmed. 


Nounvn, administrator, e¢ al. vs. BuRGER et al. 


1. A deed was made to a trustee for a married woman for life, and at 
her death the property was to be equally divided between the 
children of her husband. The life-tenant having died, the chil- 
dren brought an action of ejectment against the occupants of the 
land. Defendants in ejectment filed their bill against the children 
and their father, alleging that the latter left in the hands of an- 
other certain notes in 1862, upon the eve of his departure for the 
war, and instructed such other person to look after his family and 
provide a home for them during his absence; that the person so 
entrusted collected the money and purchased the land in contro- 
versy, and had the deed made to him as trustee for the uses above 
stated ; that this was done without the knowledge or consent of 
the plaintiff’s father, and he had no knowledge of it until 1866, 
when he had sold one hundred acres of the land to one of thecom- 
plainants ; that he then discovered the mistake in the deed, and 
he and his wife consented that the person named as trustee might 
make such complainant a title, and afterwards that he might make 
title to the other complainants, which was done; that the father 
received the money for the land, and out of it had supported, main- 
tained and educated the children; and that complainants had 
placed valuable improvements on the land. The prayer was for 
a decree declaring complainants’ title good and setting aside the 

v 75-45 
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trust deed, or in default of this, that complainants be subrogated 
to the rights of the father and be repaid the money expended for 
the education and maintenance of the children, and that a reason- 
able sum be allowed for the improvements : 

Held, that the bill was demurrable, and that complainants were 
not entitled to any relief either at law or in equity. From the 
lapse of nearly twenty years after the discovery of how the deed 
was made, it will be concluded either that it was originally made 
on proper authority or that the act of the trustee was ratified by 
the father. 

. It being the duty of the father to support, educate and maintain 
his children, he has no right against them to which the complain- 
ants could be subrogated. 

(a.) This case differs from those in 46 Ga., 557, wnd 70 Ga., 179. 

3. Complainants having bought with their eyes open, they knew, or 
could have known, of the title of the children by the use of very 
little diligence; and no fraud or imposition having been practiced 
upon them, they can only set off improvements against mesne 
profits. 


April 6, 1886. 


Laches. Title. Equity. Parent and Child. Subro- 
gation. Betterments. Mesne Profits. Before Judge 
Hvrcutns. Jackson Superior Court. August Term. 1885. 


Reported in the decision. 


W. I. Prxe; W. ©. Howarp; Arex. S. Erwsy, for plain- 
tiff in error. 7 


W. S. Morris; Barrow & Tuomas, for defendant. 


BLANDFORD, Justice. 


The defendants in error brought their action of ejectment 
to recover certain lots and parcels of land against the plain- 
tiffs in error,except D. N. Burger. Their title rested upon 
adeed of conveyance made by one Millerto W. Y. Elder, 
as trustee for the wife of D. N. Burger, who was to have 
the use of the land for life, and at her death the same was 
to be equally divided between the children of D. N. Bur- 
ger. Mrs. Burger, thelife-tenant, having died, the children 
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of D. N. Burger brought these actions. The defendants 
in the ejectment suits brought the bill in this case with D, 
N. Burger, wherein it is alleged that D. N. Burger left 
in the hands of Elder certain notes in 1862, and upon the 
eve of his departure for the war, he instructed Elder to 
look after his family and provide them a home during his 
absence. Elder collected the money and purchased the 
land in controversy from Miller, and had the deed made to 
himself as trustee for the uses above stated; that this 
was done by Elder without the knowledge and consent of 
Burger, the husband and father, and he had no knowledge 
of the same until 1866, when he had sold one hundred 
acres of the land to Donehue, one of the complainants ; 
he then discovered the mistake in the deed, and himself 
and wife consented that Klder might make Donehuea title, 
and afterwards they further agreed that Elder might make 
the other plaintiffs in error a title, which was done. The 
bill further alleges that Burger, the father, received the 
money for the land, and out of the same he had supported, 
maintained and educated his children, the plaintiffs in the 
ejectment suits; and further, that the defendants had 
placed valuable improvements on the land. 

The bill prayed that the land be decreed to belong to the 
purchasers from Burger and that the deed trom Miller to 
Elder, trustee, convey no title to the wife and children; 
and if this could not be done, then that the complainants 
be subrogated to all the rights of Burger, and that defend- 
ants be decreed to pay plaintiff the money which Burger 
had expended for the education and maintenance of his 
children, and that they be allowed a reasonable sum for 
theirimprovements. To this bill the defendants demurred 
for want of equity, and because plaintiffs had an adequate 
remedy at law. The court sustained the demurrer, and 
the plaintiffs excepted, and this is the complaint here. 

1. If the plaintiffs in error are entitled to any relief, 
either at law or in equity, we are unable to see it. The 
deed made by Mille: to Elder, as trustee for the wife of 
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Burger, during her life, and at her death, to his, Burger’s, 
children, it is alleged, was wrongfully procured to be made 
by Elder. Yet this was discovered by Burger and his ven- 
dees in 1866. There were nosteps taken by Burger or 
his vendees to remedy this wrong until the present bill 
was filed. They have acq uiesced for nearly twenty years, 
After this lapse of time, the law will conclude either that 
Elder had originally authority to take the deed, as he did, 
or that Burger ratified his act in so doing. 

2. If Burger had any right to call upon his children to 
repay him the money which he expended for their support, 
education and maintenance, then the plaintiffs in error 
would be subrogated to all his rights, but as the law made 
it his duty to educate and support his children, he has no 
rights as against them to which the plaintiffs could be 
subrogated. He had no money of theirs in his hands be- 
longing to the children, and in this particular, this case dif- 
fers from Chapman vs. Southwestern R. R. Co., 46 Ga., 
557. 

There the mother, who was the natural guardian of the 
daughter, had received dividends from stock which be- 
longed to the daughter, and from this fund had supported 
and educated the daughter, and also the case of Maddox 
et al. vs. Oxford, 10 Ga.,179. In the last mentioned case, 
the husband used the money of the wife, which was her 
separate estate, and purchased land in his own name. 
Upon a suit brought by the wife to recover the money, 
against the husband and his vendor, it was held that what- 
ever sum the husband had paid to the wife, his vendor 
would be subrogated to the husband’s right to recover the 
same from the wife. It does not require much discrimi- 
nation to distinguish the case under consideration from the 
cases referred to. 

3. Under the allegations in the bill, we see no equitable 
ground upon which the plaintiffs can claim to be paid for 
the improvements which they have put on the land. They 
bought this land with their eyes pen; they knew, or could 
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have known, of the title of the defendants.in error by the 
use of very little diligence. There was no fraud or impo- 
sition practiced upon them by any one. Under such cir- 


cumstances, the plaintiffs can only set off improvements 
against mesne profits. 


Let the decree of the court below be affirmed. 


CoLquitt, governor, vs. J. W. & W. L. Smita. 


® 

Where a bank was selected by the governor as a state depository, if 
one of the stockholders therein gave verbal authority to her sister 
to sign her name as a surety on the bond required of the bank, 
which was done, and if, after being informed thereof, she made no 
objection, but said that it was all right, and allowed the state to 
deposit its funds in the bank on the faith of the bond, as to the 
state and her co-sureties, she would be estopped from denying that 
her name was signed to the bond by competent authority ; and the 
execution issued on the bond, after default by the bank, would 
bind the property held by her or subsequently transferred by her 
to others. 

(a.) If she, in fact, signed her own name, it would, of course, be 
binding. 

(b.) A verdict subjecting the property was demanded by the evidence, 
and the grant of a new trial was error. 


April 20, 1886. 


Principal and Surety. State Depositories. Lstoppel. 
Contracts. New Trial. Before Judge Branuam. Floyd 
Superior Court. March Adjourned Term, 1885 


Reported in the decision. 


C.irroRD ANDERSON, attorney general; Jackson & Kine; 
Dasney & Foucue’, for plaintiff in error. 


UnpErRwoop & Rowsét., for defendants. 
BLANDFORD, Justice. 


The Bank of Rome having been selected by the gov- 
ernor as a state depository, the bank was required to give 
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bond and security under the law for the safe-keeping and 
proper accounting for the money deposited therein by 
the state. The bank failed, and execution was duly issued 
on the bond against the bank and its sureties on said bond. 
The execution was issued against Mrs. M. P. Deason, as 
one of the sureties for the bank on said bond, and was 
levied on certain property as hers, to which property de- 
fendants in error interposed a claim. This claim was tried 
and the property found subject. The claimants moved 
for a new trial, which the court granted, and this decision 
is alleged as error. | : 

On the trial of the case, the main question was, did Mrs. 
Deason sign the bond, or was she bound by reason of the 
fact that she verbally authorized another to sign her name 
to the bond, under the facts of this case. 

J. B. Hine testified that, as notary public, he witnessed 
the execution of the bond, and that he saw Mrs. Deason 
sign the same; he was positive and not mistaken. Sev- 
eral witnesses swore that the signature was not that of 
Mrs. Deason, and that she was not in Rome the day of 
the date of the bond, but was seven miles in the country, 
staying with a sister. 

Mrs. Deason testified that she did not sign the bond, nor 
was she present when the same was signed; and further, 
#f Mrs. Samuel, her sister, signed her name to the bond, it 
was not necessary to get her special consent, if she thought 
it would be for their mutual interest, for she knew witness 
would ratify it. She did not know how long it was after her 
name was signed to the bond when she was informed of 
it; she did not then make any objection or notify the 
governor of the same, or any one else; some of her land 
was levied on and sold under the execution in this case, 
and it was sold without objection by her. 

C. G. Samuel testified that Mrs. Deason was his wife’s 
sister; that her name was signed to the bond by his wife; 
that Mrs. Deason gave witness and his wife either verbal 
authority to sign the bond. Mrs. Deason was a stock- 
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holder in the bank; I afterwards notified her about the 
bond, and that the bank was a state depository ; she said 
anything witness did was all right with her. After the 
bank failed, she said it was all right. 

Mrs. Samuel was not sworn in this case, and no reason 
is assigned why she was not. 

When it is taken into consideration that Mrs. Deason 
was a stockholder in this bank and expected a benefit by 
its becoming a state depository, that she gave verbal au- 
thority to her sister to sign her name to the bond, which 
the bank had to give the state before it could become a 
depository of the money of the state, and when she was 
informed about the matter, she male no objection, but said 
that it was all right, that she made no complaint to the 
governor or to her co-sureties, and allowed the state to 
deposit its funds in the bank, then, as to the state and 
her co-securities, she is estopped from denying that her 
name was signed to the bond by competent authority. To 
rule otherwise would be to allow her to perpetrate a fraud 
on the state and her co-sureties on the bond; she knew 
that the state and her co-sureties relied on her name being 
on the bond as genuine and authorized by her. She knew 
that her name had been signed to the bond as one of the 
sureties for the bank, and if she disclaimed the act by 
which her name was signed to the bond, she should have 
immediately given notice of her disclaimer to the governor 
and her co-sureties. She could not wait to see if the bank 
made money by becoming a state depository and receive 
as a stockholder her part of the same, and in case of a 
failure, repudiate the authority which made her a surety. 
53 Ga., 314; 14 Ga. 124; 39 Ga., 586; 16 Ga., 384; 1b., 
424. 

So we think that, taking all the evidence in this case, 
the verdict of the jury was demanded by the law as ap- 
plicable thereto, and that the court erred in granting a 
new trial in this case. 

Judgment reversed. 
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1. If a wife was the creditor of her husband, with no other interest 
in his business than a creditor under ordinary circumstances has in 
the property and business of his debtor, she had the right, like any 
other creditor, to receive from him for the security of her debt col- 
laterals taken in the course of his business, or to take in payment 
the debts he held against his customers. If, however, she, by 
concert and arrangement with him, assisted him to procure goods 
from the plaintiffs for the purpose of paying the debt she held 
against him which she could not otherwise have collected, or 
which she was doubtful about collecting, then she would have been 
guilty of such a fraud as would have made her liable for the debt, 
whether the plaintiffs extended the credit to her or her husband. 
These issues were not clearly submitted to the jury, nor were the 
several distinct aspects of the case clearly submitted. 

(a.) It being in issue whether a husband acted as the agent of his 
wife, or whether she ratified his actions as such, it was error to 
charge that, if the goods sued for were sold to her through her hus- 
band as her agent, and the credit was given to her, although her 
husband was not, in fact, her agent, yet if she used in her business 
the goods furnished under this contract, and the goods were sent 
by the plaintiffs to persons to whom she made advances, and she 
knew it, this was a ratification of her husband’s act, and the plain- 
tiffs would be entitled to recover against her. Such a charge may 
have had the effect of excluding from the consideration of the 
jury any other facts than those enumerated, when there were 
others which might have controverted, or at least expiaincd them, 
and which bore directly upon the disputed point. 

(b.) The charge was also objectionable in assuming that she was in- 
terested in the business conducted by her husband, and that she, 
and not he, made advances to his customers, this being a question 
in controversy. 

. It was error to charge to the effect that, if the plaintiffs extended 
the credit to the wife, and afterwards took the notes of her ag2nt 
as collateral security for the original indebtedness, it would be the 
duty of the plaintiffs to account for these notes and produce them 
at the trial, to show that they had not been negotiated and were 
not outstanding against the husband; and that, after producing 
them, they could recover against the wife on the original indebt- 
edness. This charge was not sufficiently guarded and specific, 
making the liability of the defendant depend upon the plaintiffs 
having given credit to her, having taken the notes of her husband 
as collateral security and having delivered them up, and fixing 
her with ratification, though leaving out of view the necessity of 
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any knowledge on her part of the circumstances attending the 
transaction in order tocharge her with the liability. It also seems 
to assume that the husband was her agent. 

. The cross-bill of exceptions does not clearly show the objections 
to the testimony, the admission of which is complained of. 

.) The defendant had a right to show by her husband the amount 
of money she advanced to him to carry on his business and to 


prove the conversations in relation to that advance at the time it 
was made. 


. Taking into cousideration the date and the circumstances under 
which the husband made an assignment for the benefit of his 
creditors, and especially the fact that the paper showed the amount 
of his indebtedness to the plaintiffs on account of the transaction 
in controversy between them and the defendant, it was not alto- 
gether irrelevant, nor was it manifestly res inter alios acta, as ex- 
plained by the husband, who was a witness on the trial. 

. Testimony as to what counsel advised would be the effect of mak- 
ing a payment on account was admissible to rebut and explain 
the payment of fifty dollars on the account in suit, which, it was 
alleged, was made by the defendant, and to that extent and for 
that purpose was competent. 


April 20, 1886. 


Husband and Wife. Debtor and Creditor. Fraud. 
Charge of Court. Evidence. Before Judge Eve. City 
Court of Richmond County. September Term, 1885. 


Miller & Bussey brought suit against Mrs. Sarah E, 
Vaughn on an open account for $1,241.01 for merchandise 
furnished. The defendant pleaded the general issue. 

On the trial, the evidence for the plaintiffs was, in brief, 
as follows: John B. Vaughn, the husband of the defendant, 
had been purchasing goods from the plaintiffs, but was 
slow in his payments, and they refused to credit him fur- 
ther. He afterwards stated to them that he had ceased to 
do business for himself, but was the agent of his wife, who, 
he said, had plenty of money, $20,000 in bonds, several 
houses and lots and a large amount of live-stock. He 
also showed them a lot of liens payable to the defendant. 
The plaintiffs sold the goods on the defendant’s credit. 
Some were sent to the store conducted by Vaughn, but 
most of them were shipped to other parties on order from 
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him. The account was charged in the name of Vaughn at 
his request. Payments were made up to July, and then 
they ceased, Vaughn stating that the panic, which at that 
time was in progress, would prevent his raising the money, 
although his wife had good collaterals. The plaintiffs had 
him to make notes for the amount then due, not as pay- 
ment, but as a security to close the account. They kept 
these up to the day of trial and then returned them to 
Vaughn. One of the parties to whom goods were sent 
testified that he had been doing business with Vaughn as 
a cropper; that he proposed to continue so doing, but 
Vaughn stated that he had given up his business to his 
wife; that the witness bought a horse from him and ob- 
tained advances, which were sent from the plaintiffs’ store ; 
that at one time, when an order was given, the defendant 
was present, and she stated that her husband would have 
to give an order on somebody for the goods, and it was 
given and the goods obtained from the plaintiffs ; that the 
witness gave a lien to the defendant for his indebtedness, 
which was foreclosed and certain property sold under it. 
On November 3, Vaughn made an assignment, and put the 
plaintiffs in it as unpreferred creditors; and then for the 
first time they received notice that he was not doing busi- 
ness for his wife. After this, $50 was paid on the account 
and credited to the defendant. The lien mentioned above 
was introduced in evidence, and it was admitted that the 
parties mentioned in the plaintiffs’ account were those 
who gave liens to the defendant, and that she had since 
transferred some of them to her husband. An account in 
favor of the defendant against one D’ Antignac, containing 
an item for goods bought in 1884 from the defendant, was 
also introduced. 

The testimony on behalf of the defendant was, in brief, 
as follows: She did not do business in 1884, and had no 
farm. Her husband was not her agent, and was not 
authorized so to represent himself, and did not do so, but 
bought on his own account. He borrowed $5,100 from 
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her, which she raised out of her separate property. He 
bought provisions and made advances, and to secure her 
caused liens to be made to her. These were not merely 
for advances, but also for amount due Vaughn for previous 
years and for horses bought from him. He was not her 
agent until after the assignment, and then he collected on 
the liens and paid over the money to her. The payment 
of $50 to the plaintiffs was without her consent, and after 
knowing of it, she refused to ratify it, though she said noth- 
ing about it to the plaintiffs. Waughn was advised at the 
time by counsel that it would not affect his assignment. 
This assignment mentioned the plaintiffs as creditors of 
Vaughn for $1,245.00. He still owes his wife a consider- 
able sum. As to the D’Antignac account, Vaughn testified 
that D’ Antignac owed him on an old account ; that when ap- 
plied to for guano, he told D’Antignac that he owed his 
wife; that she would have to take a lien to secure her; 
and that he put the guano in the lien, and gave his indi- 
vidual note for it. The notes of Vaughn to the plaintiffs 
were put in evidence by the defendant. 

The jury found for the plaintiffs. The defendant moved 
for a new trial, on various grounds, which are sufficiently 
stated in the decision. The plaintiffs made a counter- 
showing in the nature of a cross-motion for a new trial, 
alleging the following errors: 

(1.) Because the court permitted the witness, John B. 
Vaughn, for defendant, to testify, over plaintiffs’ objection, 
as to conversations between himself and wife, the defend- 
ant, and especially how much money he got from her to 
carry on his business, when plaintiffs were not present or 
connected therewith, and especially when it was to be used 
to show that the business was that of Mr. Vaughn, when 
plaintiffs insisted that the business carried on was that of 
Mrs. Sarah E. Vaughn. 

(2.) Because the court admitted the assignment of 
Vaughn in evidence,—the objection being that it was a deed 
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between strangers, and that the plaintiffs never accepted 
or claimed under it. 

(3.) Because the court permitted Mr. Lockhart, one of 
counsel for the defendant, to testify that he advised Vaughn 
that the payment of $50 would not affect his assignment,— 
the objection being that this could not bind the plaintiffs. 

A new trial was refused, and the defendant excepted. 
The plaintiffs also filed a cross-bill of exceptions. 


Ws. K. Mites, for plaintiffs. 


Tutt & Lockxuart, for defendant. 


Hat, Justice. 


1. It is not our purpose to enter into a detailed discus- 
sion of the facts disclosed by this record. It is not neces- 
sary to do this in order to determine the assignments of 
error made by the respective parties to the suit; and in 
view of the fact that the case must be remanded for another 
hearing, we think such a course would not be altogether 
proper. We remark generally that the evidence leaves 
it altogether doubtful whether the defendant’s husband 
had either the express or implied authority of the wife to 
act as her agent in the dealings which resulted in this suit 
against her, or whether this was a collusive arrangement 
between husband and wife to procure the goods of the 
plaintiffs to furnish him with means to pay his indebted- 
ness to her. We will not consider whether, in the latter 
event, it being found by the jury to be the true character 
of the transaction, she can be made liable upon the plead- 
ings or in this form of action, as the question does not ap- 
pear to have been made or determined on the trial. The 
sole issues submitted were as to the agency, and the ex- 
press or implied ratification by the wife, of the conduct of 
the husband, whether he professed to act, and really did act, 
as her agent in the procurement of these goods from the 
plaintiffs, or whether they were procured for her benefit, 





MARCH TERM, 1886. N17 
Vaughn vs. Miller & Bussey, and vice versa. 


and were appropriated to her use, or the protection of her 
separate estate. That she was the creditor of the husband; 
that she furnished the money he put in business, and made 
him her debtor therefor is altogether certain, but that she 
had in the business he cenducted any other interest than 
such as a creditor, under ordinary circumstances, has in 
the property and business of his debtor, is more than 
doubtful from the slender evidence in the case on this sub- 
ject, and she, being a creditor, had the undoubted right, 
like any other creditor, to receive from him collaterals 
taken in the course of his business, for the security of 
her debt, or to take in payment the debts he held against 
his customers. If, however, she, by concert and arrange- 
ment with him, assisted him to procure these goods from 
the plaintiffs for the purpose of paying a debt she held 
against him, which she could not otherwise have collected, 
or which she was doubtful about collecting, then she would 
have been guilty of such a fraud as would have made 
her liable for the debt, whether they extended the 
credit to her or her husband. Neither the entire charge, 
which is sent up with the record, nor any of its parts, 
clearly submits the questions nor the distinctions arising 
from the several and distinct aspects of the case to the jury, 
and the portions of it,even when taken in connection with 
the context excepted to by the defendant, render, as we 
think, this deficiency apparent. 

The fifth ground of the motion for a new trial makes 
complaint of this charge: “If the plaintiffs, Miller & Bus- 
sey, sold the goods, for which suit is brought, to Sarah E. 
Vaughn, through John B. Vaughn, as her agent, and the 
credit was given to her, and John B. Vaughn was not, in 
fact, her agent, yet if she, in her business, used the goods fur- 
nished under this contract with Miller & Bussey, and the 
goods were sent to persons she advanced to by Miller & 
Bussey, and she knew it, this was a ratification of John B. 


Vaughn’s acts, and plaintiffs are entitled to recover against 
her.” 
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The errors assigned are that the jury should not have 
been instructed that all that was necessary to charge the 
defendant and make her ratify the transaction, was her 
knowledge that the goods furnished by plaintiffs to her hus- 
band were sent to persons to whom she made advances, 
and were thus used by her, although her husband was not 
in fact her agent, and she knew nothing of any such agency ; 
and further, that the charge issued to instruct the jury as 
to what act or acts would amount to a ratification, without 
submitting that question to them, upon all the evidence 
bearing upon the point. 

In this last respect, we think the charge was too restricted. 
Whether so intended or not, it may have had the effect of 
excluding from the consideration of the jury any other 
facts than those enumerated, when there were others which 
might have controverted, or at least explained them, and 
which bore directly upon the controverted point. 

The other exception correctly objects that the court 
assumed that she was interested in the business conducted 
by her husband, and that she, and not he, made advances 
to his customers. Her version of their business relations 
was entirely different from this; she claimed to be his 
creditor, that her separate estate was not embarked in his 
business or in any other business; that he never acted as 
her agent in his dealings with the plaintiffs; that she never 
so said to them, or did anything that could possibly lead 
them to that conclusion, and had no knowledge that he 
had ever held himself out to them as her agent; that she 
knew nothing of the terms on which they dealt with each 
other, and could not ratify acts of which she was not aware, 
and from which she derived no immediate benefit, or, to 
her knowledge, any indirect or remote advantage. 

There was certainly evidence to sustain this view, per- 
haps more than there was to sustain that taken by the 
plaintiffs ; and yet while the jury was fully instructed as to 
the latter, the former, if not entirely ignored, was barely 
alluded to in the most distant and general way. In this 
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respect and to this extent, the charge seems to have been 
partial and one-sided, and though doubtless it was unin- 
tentionally so, yet still it was well calculated to lessen the 
importance of the defence in the eyes of the jury, and 
cause them to overlook it in making up their verdict. 
Whether the acts of the defendant amounted to a ratifica- 
tion of her husband’s agency, upon the assumption that he 
was not authorized by her to act as such agent, or whether 
the agency might be inferred from her conduct, were cer- 
tainly, so far as concerned the facts themselves, from which 
such conclusions are to be drawn, questions for the jury. 
2. Nor do we think the charge to the jury, that if they 
found from the evidence “that plaintiffs extended the 
credit to Mrs. Sarah E. Vaughn, and afterwards took the 
notes of John B. Vaughn, her agent, amounting to $1,500, 
as collateral security to the original indebtedness, it is the 
duty of the plaintiffs to account for these notes and pro- 
duce them at the trial (to show that they had not negoti- 
ated them, and that they were not outstanding against 
Vaughn), and after producing them, plaintiffs are entitled 
to recover against Mrs. Sarah E. Vaughn on the original 
indebtedness for which this suit is now brought,” was suf- 
ficiently guarded and specific. Under it the defendant’s 
liability is made to depend in large measure, if not entirely, 
upon the fact that plaintiffs having given credit to defend- 
ant, and afterwards having taken the notes of her husband 
as collateral security, which they had delivered up; that 
this alone would render her liable to the original indebted- 
ness and fix her with the ratification of his conduct as her 
agent, thereby leaving out of sight the necessity of any 
knowledge on her part of the circumstances attending the 
transaction to charge her with this liability. The charge, 
moreover, seems to assume that the defendant’s husband 
acted as her agent in this matter, which was certainly error. 
As the agency was the turning point, its existence was stub- 
bornly contested, and the evidence on it was conflicting. 
3. As another hearing will be required, we shall have 
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to consider and pass upon the cross-bill of exceptions. The 
questions which it raises consist entirely of exceptions to 
decisions admitting evidence over the objections of plain- 
tiffs, which are set forth in their response to defendant’s 
motion for a new trial, and to which the cross bill refers. 
This is an unusual mode of bringing such questions before 
this court, and is not to be altogether commended, as it 
imposes upon us the necessity of an extended examination 
of the entire evidence relating to the points in order to 
ascertain whether they are well taken; a clear and suc- 
cinct statement of the circumstances in which the ques- 
tions originated would be preferable. We are not sure 
that we clearly comprehend from this cross-bill the force 
of the objections urged by plaintiffs to the competency of 
this testimony. But so far as we comprehend them, we 
think there was no error in the decisions of the court in 
relation thereto. The issue on trial involved the dealings 
between defendant’s husband and the plaintiffs, who she 
alleged was their debtor instead of herself, and in order to 
ascertain her liability, it was competent to show the course 
of the entire dealings between these parties. 

The defendant had a right to show by her husband, John 
B. Vaughn, the amount of money she advanced him to 
carry on his business, and to prove the conversation in re- 
lation to that advance at the time it was made. 

4. Taking into consideration the date and the circum- 
stances under which the husband made his assignment for 
the benefit of his creditors, and especially the fact that the 
paper showed the amount of his indebtedness to the plain- 
tiffs on account of the transaction in controversy between 
them and the defendant, it was not altogether irrelevant, 
nor was it manifestly res inter alios acta as explained by 
the husband, who was a witness on the trial. Perhaps it 
was worth very little in determining the issues, but still it 
was relevant to them and may have been one of the cir- 
cumstances necessary to a comprehension of the entire 
transaction by the jury. 
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5. The testimony of Mr. Lockhart seems essential to 
rebut and explain ‘the payment of fifty dollars on the ac- 
count in suit, which, it was alleged, was made bv the de- 
fendant, and to that extent and for that purpose was cer- 
tainly competent. 

The plaintiffs can take nothing by their cross bill, and 
the judgment on that writ of error is affirmed; but we 
find there is error in refusing defendant’s motion for a 
new trial, and therefore order that judgment reversed. 


Davis et al. vs. Toe STATE oF GEORGIA. 


In the statute making it criminal to knowingly and wilfully obstruct, 
resist or oppose any sheriff, coroner or other officer of this state, 
or other person duly authorized, in serving or attempting to serve 
or execute any lawful process, the word “ obstruct’’ must be con- 
strued with reference to the other words, ‘‘ resist or oppose,””’ which 
imply force. The crime consists in obstructing, resisting or oppos- 
ing an officer, not merely in impeding or defeating the execution 
of the process with which the officer is armed. Therefore, where 
a sheriff levied on certain oxen, and left them in a field under the 
care of an agent, and the person claiming to own them, together 
with another, privately took and carried them to an adjoining 
county in the absence of the sheriff, this did not constitute the 
crime of obstructing an officer in the execution of legal process. 
Jackson, C. J., dissenting. 


April 20, 1886. 

Criminal Law. Words and Phrases. Larceny. Before 
Judge Lawson. Wilkinson Superior Court. April Term, 
1885. 


Reported in the decision. 


J.C. Bowen; W. A. Lorton, by Joun O. Reep, for plain- 
tiffs in error. 


Roxsert WHITFIELD, solicitor general, by J. H. Lumpkin, 
for the state. 
v 76-46 
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BLANDForD, Justice. 


The plaintiffs in error were indicted, tried and found 
guilty by the superior court of Wilkinson county for ob- 
structing an officer in the execution of legal process. 

The testimony showed that the sheriff had levied a writ 
of execution on two oxen as the property of the defendant 
in execution, and that he caused the same to be placed in 
a field belonging to a friend of his, whom he constituted 
his agent, to take care of the property, and the plaintiffs 
in error privately took and carried the oxen to an adjoining 
county in his absence, and the court held that these acts 
of the accused were obstructing an officerin the execution 
of legal process within the meaningof the statute, as con- 
tained in §4476 of the Code. This ruling is excepted to, 
and this is the error assigned. 

The section referred to declares, “If any person shall 
knowingly and wilfully obstruct, resist or oppose any 
sheriff, coroner or other officer of the state, or other person 
duly authorized in serving, or attempting to serve or exe- 
cute, any lawful process,” etc. The word “obstruct” must be 
construed with reference to the other words in the stat- 
ute—“ resist or oppose.” It is found in the same company 
with resist and oppose, which mean force. The word ob- 
struct means to oppose, according to Webster; to obstruct 
an officer means to oppose that officer, It does not mean to 
oppose or impede the process with which the officer is 
armed, or to defeat its execution, but that the officer him- 
self shall be obstructed. It is opposition to th~ officer, and 
these words, obstruct, resist or oppose, have nearly the same 
meaning, as used in the statute, and the word oppose would 
cover the meaning of the words resist or obstruct as they 
are therein used, and they all mean the same thing. 

In this case that which the plaintiffs in error did was not 
to oppose the officer, but it was to defeat the execution of 
the process by committing the crime of simple larceny. 
The cattle were rightfully in the possession of the sheriff, 
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and he had such a qualified property in the same as to 
make it a larceny for any one to take and carry away the 
property with intent to steal the same. The plaintiffs in 
error should have been indicted for simple larceny, and not 
for the offense for which they were indicted. 

Judgment reversed. 


Hall, Justice, concurred, but furnished no written opin- 
ion. 

Jackson, Chief Justice, dissented, but furnished no writ- 
ten opinion. 


CrusE vs. Foster & Estes. 


Where the evidence was conflicting on material issues in the case, 
and the presiding judge sustained the certiorari, and thereby 
granted a first new trial, this court will not interfere. 

(a.) If the plaintiffs refused to furnish goods to a son on credit, and 
were informed by the father that, if they would do so, he would see 

- that they were paid, and they thereupon furnished goods to the 
son and charged them on their books to the father and son merely 
as a memorandum, to enable them to distinguish this from an- 
other individual account of the father, and to show precisely the 
amount furnished to the son, in the absence of other testimony, 
this would be sufficient to uphold the contract of the father as an 
original undertaking. 

(b.) A test whether the undertaking is original or collateral may be 

furnished by the question whether the son is still held liable. 


April 20, 1886. 


New trial. Statute of Frauds. Principal and Surety. 
Before Judge Brown. Forsyth Superior Court. August 
Term, 1885. 


Reported in the decision. 


Gro. N. & D. P. Lester; R. P. Lester, for plaintiff in 
error. 


No appearance for defendants. 
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Hat, Justice. 


' This certiorari was sustained and a new trial ordered. 
The question made in the case was, whether the account, 
the foundation of the suit in the justice’s court, was an 
original undertaking on the part of John L. Cruse, Sr., or 
a collateral engagement to answer for the debt or default 
of his son. There wasas much, or perhaps more, evidence 
to show that it was the former as the latter. The plain- 
tiffs in the original suit had refused to furnish goods to the 
son on credit, when they were informed by the father that 
if they would do so, he would see that they were paid. 
They then supplied the son with ggods, and charged them 
on their books to father and son. « The father had an indi- 
vidual account with them, and they explained that they 
made the charge to both, when the son got goods, to serve 
as a memorandum to enable them to distinguish the two 
accounts and show precisely the amount furnished the son. 
Had there been no other testimony than this, it weuld 
have been sufficient, as we think, to have upheld the con- 
tract as an original undertaking.» Baldwin vs. Hiers, 73 
Ga., 739. The plaintiff in error showed by his testimony 
that it was his agreement to pay, if his son did not, and he 
insisted that the son was still held liable, and was joined 
with him as a defendant in the suit, which affords a test 
for determining whether his was an original or collateral 
undertaking. Davis, receiver, vs. Tift, 710 Ga., 52, 55. 
But in reply the plaintiffs insist this was a joint un- 
dertaking on the part of both father and son which distin- 
guishes it from the case last cited. Be this as it may, the 
testimony is conflicting on the point, and this being the first 
grant of a new trial, we do not feel authorized to interfere 
with it. 
Judgment affirmed. 
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Gay vs. Gilmore, sheriff. 


Gay vs. Gitmorg, sheriff. 


1. The writ of mandamus is a common law writ with which equity 
has nothing to do, and therefore, where an application or petition 
in equity was presented to the judge of the superior court as chan- 
cellor, at chambers, praying that such steps should be taken as 
would give petitioner the writ of mandamus, it.was properly dis- 
missed. 

2. If an application for a mandamus be made, and the grounds set 
out therein be not good, the judge of the superior court may re- 
fuse or deny the application for a rule nisi at chambers. 

(a.) The remark to the contrary of this in 55 Ga., 256, was obiter 
dictum. 


May 1, 1886. 


Equity. Mandamus. Practice in Superior Court. 
Before Judge Fort. Macon County. At Chambers. 
January 4, 1886. 


Reported in the decision. 


EK. G. Simmons; Hawxins & Hawksns, for plaintiff in 
error. 


F. T. Snzap; W. H. Fisu, by brief, for defendant. 
Jackson, Chief Justice. 


This is an application or petition in equity to the judge 
of the superior court as chancellor to take such steps as 
will give the petitioner the writ of mandamus. A time 
was appointed at chambers to hear the petition, and on 
motion, it was dismissed by the chancellor. 

‘. The only point made by the plaintiff in error is that 
the judge had no right to dismiss the application in vacation 
on demurrer, and the case of Whezler, sheriff, vs. James 
P. Walker, 55 Ga., 256, is relied upon as authority, that 
case being, like this, a prayer for mandamus against a 
sheriff to make him receive and return an affidavit of ille- 
gality tocourt. But that case arose on a motion to dismiss 





726 SUPREME COURT OF GEORGIA. 


Gay vs. Gilmore, sheriff. 


a writ of error to this court, which was dismissed because 
prematurely brought to this court, it being a mandamus nisi 
at chambers, and not coming within fast bills of exception 
as in equity cases for injunction, etc. And that is the 
point at issue in that case. That case, however, kills this, 
because there it is held that the writ of mandamus is a 
common law writ, with which equity has nothing to do, 
and because it was not an equity case, the writ of error 
was dismissed in that case. But thisisa petition in equity 
before the chancellor at chambers, and should have been 
dismissed, because chancery had nothing to do with it and 
no jurisdiction over it at chambers in term. 

2. It should have been dismissed at chambers, if the 
grounds of illegality were not good, it being an applica- 
tion for a rule nist simply, just as a judge can refuse the 
writ of certiorari at chambers; and the grounds were in- 
sufficient, and counsel made no point that they were not. 

This court never can decide. that the judge of the supe- 
rior court cannot refuse or deny an application for a rule 
nist for mandamus at chambers, and never has so decided. 

In Wheeler against Walker, supra, the court was on the 
point of the case being prematurely brought here on an 
application for mandamus in vacation, and held that it 
was not a final judgment or an interlocutory equity or 
injunction decision to be brought here on a fast bill of ex- 
ceptions. It is true that Judge Warner says, arguendo, 
that’ “the judge at chambers had no authority under the 
law to hear and determine a demurrer to an application 
for a writ of mandamus nisi;” butit is obiter, and doubtless 
the word “nzsi” was inadvertently written. The judge 
at chambers is not bound to grant a rule 22st on any sort 
of petition, but may dismiss the petition in limzne on oral 
or written objection or demurrer, if called by the latter 
name. 

Judgment affirmed. 
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Hupson vs. THE State OF GEORGIA. 


. The evidence supports the verdict. 

- Neglect of counsel, as a general rule, affords no ground for 
granting a new trial. 

-) Even if the failure of the defendant charged with murder to make 

a statement that the homicide was justifiable, was the result of his 
own ignorance and of the failure of the counsel whom he had em- 
ployed to defend him to apprise him of his right, or of their neglect 
or oversight, it is not made apparent that he suffered detriment 
therefrom ; but it is not clear that the failure to make such state- 
ment resulted from such causes. 

. It does not appear that any barm was done the prisoner by the 
inexperience or inefficiency of the counse! who represented him on 
the trial, or that any evidence which could elucidate his case was, 
on this account, withheld from the jury; and it is doubtful, from 
the judge’s certificate, whether either of his counsel was so mugh 
under the influence of intoxicating drink as to incapacitate him 
from the performance of his duty; and while this court does not 
hold that, if the evidence established the innocence of the prisoner, 
and that his conviction was in an appreciable degree attributable 
to the unskillfulness or inefficiency of his counsel, especially as the 
result of ignorance and drunkenness combined, this would not af- 


ford a good ground for a new trial, yet such are not the facts in 
this case. 


May 1, 1886. 

Attorney and Client. Criminal Law. Practice in Su- 
perior Court. Before Judge Cuarke. Olay Superior 
Court. September Term, 1885. 

Reported in the decision. 


R. H. Poweitt; W. O. Butter, for plaintiff in error. 


C.iirrorD ANDERSON, attorney general; J. H. Guerry, 
solicitor general, by E. C. Bower, for the state. 


Hat, Justice. 


Willis Hudson was indicted jointly with two others, his 
mother and half sister. The mother, Sarah Ann Roney, 
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died in prison previously, and he and the sister, Isabella 
Roney, severed on the trial. He was found guilty, and 
sentenced to death, and thereupon he made a motion for 
a new trial, which was overruled by the court, and he 
brought the case here on bill of exceptions and writ of error. 

(1.) Besides the ground that the verdict is against evi- 
dence, etc., the others are: 

(2.) That through his ignorance, and the oversight and 
inefficieney of his attorneys, he failed to avail himself of 
the privilege of making a statement to the effect that 
he shot deceased in defence of his mother and sister. 

(3.) That one of his attorneys was a young man of very 
limited experience, and the other was so constantly under 
the influence of liquor during the trial as to incapacitate him 
for the managment of the case, the result being that his 
right to make a statement was overlooked, and that his 
counsel clashed in their arguments before the jury, one 
contending that the homicide was justifiable, and the other 
confining his address to the jury to an appeal for mercy, 
viz., to an appeal that the jury would not condemn him 
to the gallows, but would send him to the penitentiary for 
life, 

On the first point, the judge certifies that the prisoner 
did not appear to be unusually ignorant. 

On the second point, he certifies that he did not observe 
anything indicating that either of prisoner’s counsel was 
drunk, and that whilst he noticed counsel treated the 
case differently in their addresses to the jury, he did not 
observe any necessary conflict,—one arguing that the case 
was one of justifiable homicide, whilst the other, without 
touching on that view of the case, appealed to the jury 
not to condemn the prisoner to the gallows. 

1. If the state’s witnesses are to be credited (and the 
jury had a right to believe them in preference to the de- 
fendant’s), then this verdict is fully sustained. The only 
pretense of any palliation or excuse for this homicide is 
found in the fact testified to by the prisoner’s co defend- 
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ant and sister, that at the time he shot deceased, the latter 
was attempting to cut her and her mother with his knife; 
but this fact is directly negatived by the only other witness 
who was present at the transaction, and indirectly by sev- 
eral others who reached the scene of the conflict shortly 
after the tragedy, and who made search, but found no knife 
on the ground at or near the place where the body was 
lying, nor on the person of deceased, except an ordinary 
pocket-knife, shut and lying in one of the pockets of his 
pantaloons. There are other facts testified to which were 
uncontradicted, and which strongly tended to show the im- 
probability of this story about the use of the knife. The 
jury were authorized to infer a conspiracy between these 
three defendants to take the life of deceased, from the fact 
that Isabella Roney and deceased’s wife, after engaging in 
an angry and violent altercation, separated, the former de- 
claring that she would get her crowd and return and beat the 
latter. The female defendants in a short time returned, 
armed with a “ battling-stick ” and other sticks, and com- 
menced the conflict, and when deceased interposed for the 
protection of his wife, each of the women seized and held 
him by an arm, and while thus pinioned, the defendant ap- 
proached stealthily through the woods from the rear, and, 
without a word of warning, fired the fatal shot. The de- 
fendant was at his house when his mother and sister left it 
on their hostile expedition, and whether he left before them 
or not, it is evident that he was present at the critical 
moment, prepared to act, and that he did act promptly, and 
with deadly effect. 

2. Proceeding to a consideration of the special grounds 
of the motion for a new trial, we have to remark as to the 
first of them, that the neglect of counsel, as a general rule, 
affords no ground for granting a new trial. In Graham 
and Waterman’s work on New Trials (ed. 1855), vol. 3, 
pp. 15, 29 et seqg., it is said to be “a settled rule that a 
new trial ought not to be awarded on account of the neg- 
lect of the agent or attorney of the party applying for it,” 
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and the reasons given by these authors for the rule, sup- 
ported as they are by reference to numerous cases, seem to 
us unanswerable and conclusive. We agree with the at- 
torney general (who is always fair and impartial to the 
prisoner in such cases, and who, in their management be- 
fore this court, pursues a course worthy of the highest 
commendation, and which, we think, might, with great ad- 
vantage to the public, be followed by others engaged in 
prosecuting on behalf of the state) that it would be a dan- 
gerous practice to hold that the oversight of the defend- 
ant’s counsel, especially in such casesas the one in question, 
would be a good ground for a new trial. It is not entirely 
certain that the statement of the prisoner was not pur- 
posely and perhaps prudently withheld by his counsel, or 
that he might not have consented to its being done in order 
to afford him, in case of conviction, a chance for another 
hearing; for it is to be remarked that the counsel who 
defended him do not make this motion and do not aid in 
the application for a new trial on this ground; this is done 
by another, who had no connection with the case until the 
verdict of conviction was rendered. And even if the de- 
fendant’s failure to make the statement that the homicide 
was justifiable, was the result of neglect or oversight on 
the part of the counsel he had engaged to defend him—was 
the result of his own ignorance and their failure to ap- 
prise him of his rights, or of their neglect or oversight, it is 
not made apparent that he suffered detriment by being 
deprived of the benetit of any evidence going to show 
that the transaction was different in any material partic- 
ular from that testified to by the state’s witnesses; indeed, 
had the statement, as set forth in this groun’ of the motion, 
been made by him, it is not clear that it would have varied 
in any measure the account given by other witnesses who 
testified in the case. The statement he swears he would 
have made was of the most general character, and did not 
enter at all into detail, and might have been hurtful rather 
than beneficial to his defence. 
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3. It does not appear that any harm was done the pris- 
oner by the inexperience or inefficiency of the counsel 
who represented him on the trial, or that any evidence 
which could elucidate his case was on this account with- 
held from the jury. The judge’s certificate leaves it doubt- 
ful whether either of his counsel was so much under the 
influence of intoxicating drink as to incapacitate him for 
the performance of his duties; and while we would hesi- 
tate to hold, that if the evidence established the innocence 
of the prisoner, and that his conviction was in an appre- 
ciable degree attributable to the unskillfulness and ineffi- 
ciency of his counsel, especially if this inefficiency and 
unskillfulness were the result of ignorance and drunken- 
ness combined, this would not afford good ground for a new 
trial, yet we are forced to the conclusion that the jury did 
not err, under the rules of law, in finding him guilty; and 
when we look io the judge’s certificate as to the facts on 
which the other points depend, we are compelled to de- 
termine them in favor of the state. It is needless to re- 
mark that we look to the facts as certified by the judge, 
and not to affidavits of parties or others which may seem 
to contradict his statements. On this question, see, as cited 
by the attorney general, 3 Wharton’s Am. Cr. L., §§3366, 
3367, 3367 (a), 3868 (b), 3369(c), 3372 (a) and particularly 
3377 (f). 

Judgment affirmed. 


Roney vs. THE STATE OF GEORGIA. 


1. This case arose out of the same homicide as that involved in the 
case of Hudson vs. The State (decided to-day), and the ruling in 
that case as to the sufficiency of the evidence to sustain the finding 
applies in this. 

. There was no error in charging that, if the defendant and her 
brother conspired together to kill the deceased, and went to where 
he was, and in pursuance of such common intent, she engaged in a 
violent and unlawful attack upon the deceased, and continued so 
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engaged until her brother shot him, and all of this was done to 
carry out and consummate a common intent formed between them 
to kill the deceased, then she would be guilty as a principal. 

May 1, 1886. 


Criminal Law. Murder. Before Judge Cuarke. Early 
Superior Court. September Adjourned Term, 1885. 


Reported in the decision. 
R. H. Powett; W. O. Butter, for plaintiff in error. 


CLIFFORD ANDERSON, attorney general; J. H. Guerry, 
solicitor general, by E. C. Bower, for the state. 


HAL, Justice. 


The defendant here was jointly indicted with Willis 
Hudson, for the murder of which he was found guilty and 


sentenced to death. She was also convicted upon substan- 
tially the same evidence that led to his condemnation, and 
by the recommendation of the jury that tried her, was sen- 
tenced to imprisonment for life in the penitentiary. She 
made a motion for a new trial, which was refused. Be- 
sides the general grounds that the verdict was contrary to 
law and evidence, etc., she alleges that the court erred in 
charging the jury,in substance, that if she and Willis 
Hudson conspired together to kill deceased, and went to 
where he was, and in pursuance of such common intent, 
she engaged in a violent and unlawful attack upon de- 
ceased, and continued so engaged until the shooting occur- 
red, and that all this was done to carry out and consum- 
mate the common intent formed between her and Hudson 
to kill deceased, then she was guilty as a principal in the 
offense charged. 

1. What has been determined in Hudson’s case disposes 
of the general grounds taken in this motion. It was there 
held that there were facts in evidence from which a common 
intent on his part and that of his co-defendaats to kill de- 
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ceased might be inferred. In this case,there was some 
direct evidence going to establish the conspiracy between 
them to take the life of the deceased, or at least to inflict 
upon him a serious injury. 

2. In what the error in the charge complained of con- 
sists is not specifically pointed out, and we are of opinion 
that none could be specified. Abstractly considered, the 
charge is unexceptionable, and we are satisfied that it was 
directly applicable to the facts in evidence, and fully war- 
ranted by the case as made. According to the definition 
in the Code, §4305, of a principal in the first degree, and 
the distinction therein pointed out between principals in 
the first and second degrees, the defendant occupied to this 
transaction the former relation. She did not aid and abet 
merely the act done either by her actual or constructive 
presence, but actually participated in the doing thereof 
by the part she took in it; she was one of the principal 
actors in, or actual perpetrators of, the fact done. Whar- 
ton’s Am. Cr. L., §§112 and 113, and citations of authori- 
ties, together with Hately’s case, 15 Ga., 846, and Haw- 
kins’ case, 13 /d., 322, are fully upon the point, and ap- 
pear to us to sustain the charge complained of. 

Judgment affirmed. 


Morris et al. vs. Morris et ai. 


. If an execution, which is proceeding to subject property, is founded 
on a judgment of a court of ordinary which is void for want of ju- 
risdiction, the remedy of the administrator and his sureties against 
whom the judgment was rendered is ample, adequate and complete 
at law by affidavit of illegality, and there is no reason for equitable 
interposition by injunction or otherwise. 

. While equity may set aside a judgment for fraud, it must be fraud 
in the plaintiff in the judgment, or his counsel or agents. The 
fact that the ordinary before whom a case was pending granted 
leave of absence to counsel for plaintiff therein, who desired to be 
absent from the state at one term of the court; that the ordinary 
stated to opposing counsel that he would notify him when the 
case would be heard, but forgot to do so; and that at a subsequent 
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regular term of court, counsel for plaintiff having returned, the 
case was called up and q judgment rendered, is not such fraud as 
furnishes ground for a court of equity to set aside the judgment. 
(a.) A motion to set aside the judgment might have been made in 
due time, and addressed to the sound discretion of the ordinary. 
(b.) To decline to set aside the judgment and agree to have the case 
heard again, at the request of the ordinary, and to write out the 
judgment of the ordinary at the time it was rendered, furnishes no 
evidence of fraud on the part of plaintiff’s counsel which would 
warrant the setting aside of the judgment by a court of equity. 

. The remedy being complete at law, by a motion to set aside the 
judgment within three years from its rendition, but complainant 
having delayed for six years, there was such laches as would bar 
equitable relief. 

. The court of ordinary being a court of general jurisdiction as to the 
administration of estates, and having passed upon the case and 
issued final process therein, and there being laches on the part of 
the defendant, equity will not aid him in setting aside the judg- 
ment. 


May 1, 1886. 


Judgments. Jurisdiction. Equity. Ordinary. Prac- 
tice. aches. Before Judge Brown. Cobb County. At 
Chambers. September 9, 1885. 


Reported in the decision. 


Puiturrs & Sesstons; J. O. GaRTRELL; Tuos. B. IRwin 
for plaintiffs in error. 


Cuay & Briain; Wit. J. Win. for defendant. 
Jackson, Chief Justice. 


This is a demurrer to a bill in equity brought by plaintiffs 
in error to set aside a judgment of the court of ordinary 
of the county of Floyd, on the ground that the same was 
procured by fraud from the said ordinary ; that the ordi- 
nary had no jurisdiction of the cause, and therefore the 
judgment was void; and that the complainants in the bill 
really had never.had their day in court.on the trial by rea- 
son-of said fraud. The demurrer is to the effect that the 
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bill is without equity; that the remedy, if complainants 
have any right, is adequate and complete at law; that the 
superior court of Cobb county has no jurisdiction of the 
case; and that the billis barred by lapse of time and by 
laches of complainant to such extent that equity will ap- 
ply the statutory legal bar of three years to any equity 
which the party may have had if he had proceeded with 
that diligence and vigilance which courts of chancery al- 
ways require of hersuitors. The demurrer was sustained 
and the bill dismissed, and on this decree error is assigned. 

The bil! alleges that.the complainant is administrator on 
the estate of James Morris, and that the defendants in 
interest are one of the heirs of that estate and her hus- 
band; that in common with the other heirs of the estate, 
they had sued the administrator (the complainant) in Cobb 
superior court on his bond, bringing the action against him 
and his sureties on said bond anterior to the citation for 
him to be and appear before the ordinary to answer the 
citation before him at his court in Floyd; that he filed a 
plea of abatement in the ordinary’s court on the ground 
that Cobb superior court had acquired jurisdiction and the 
case was still pending there on the appeal from a verdict 
in favor of complainant; that he was present by counsel 
to verify by proof, and insist on, his said plea, but counsel 
for the other side was absent, and the ordinary said he had 
given him leave of absence to go to New York, and he 
would inform counsel for complainant when the case would 
be taken up and heard; that no notice was given to his coun- 
sel, but at a subsequent term of the court, when counsel 
for complainant was absent at Chattooga superior court» 
the cause was heard, without notice to complainant or his 
counsel, and his plea overruled, and judgment rendered 
against him and one Anderson, his surety on his bond, by 
the ordinary, and at the motion of counsel for the other 
side, a judgment written by that counsel was rendered for 
a certain sum, with interest,in favor of said defendants; 
that his counsel returned from Chattooga court too late to 
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appeal; that they applied for the writ of certiorari, which 
was not sustained, because no exceptions were filed in 
writing on the trial before the ordinary; that the counsel 
applied to the ordinary requesting him to set aside the 
judgment, and he said he would see the other counsel and 
try and have it done, but failed to get his consent, and did 
not set aside the judgment; that execution is now levied 
upon the property of the administrator and his surety, 
and it will be sold unless equity interposes by injunction 
to stay proceedings, and at the hearing to set aside the 
judgment of the ordinary, give complainant a full hearing 
on this, his bill, on the merits, and administer such justice 
and equity in the premises as is right. The ordinary of 
Floyd county is made a party defendant, and alsothe coun- 
sel, Printup, of Floyd county, and Clay, of the county of 
Cobb, and the sheriff of Cobb, the latter two for the purpose 
of enjoining them, it is believed, because neither was con- 
cerned in the proceedings anterior to the ordinary’s judg- 
ment, but Printup alone. The main defendants are citi- 
zens of Alabama and insolvent, and only Clay and the 
sheriff are citizens of Cobb, the venue of the present 
bill. 

1. In so far as the judgment of the ordinary of Floyd 
county is void, or may be pronounced so, for want of juris- 
diction, the remedy in behalf of the administrator, or of 
his surety, is ample,.adequate and complete at law by affi- 
davit of illegality, and there is no reason for equity to 
interpose by injunction or otherwise. Whilst that affida- 
vit may not go behind the judgment, it may strike at it as 
void for want of jurisdiction, and attack it whenever and 
wherever it is being enforced against anybody in any court. 

2. Whilst equity may set aside a judgment for fraud, it 
must be fraud in the plaintiff in judgment.or his counsel 
or agents. Forgetfulness of the court to notify counsel for 
complainant when the court will again take up the case 
after its postponement on account of the absence in New 
York of defendant’s couns:!. !,y leave of court, at one 
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term, and its being taken up at a subsequent regular term 
of the ordinary’s court, is no ground for interposition by 
equity to enjoin an execution and to set aside a judgment 
at law. Itis, of itself, no fraud in the ordinary. Ifa 
motion had been regularly made before him to set the judg- 
ment aside, and if he remembered his promise and recog- 
nized it, it would be good reason for him to exercise his 
discretion and open the case and hear it tried and argued; 
but even if he had acted wrongfully, and, in the sense of 
treating badly the complainant, fraudulently towards him, 
yet unless the defendants in this bill or their counsel or 
agents had participated in the fraud, it could not affect 
them. To decline to set aside the judgment at the request 
of the ordinary and to hear the case again, and to write 
out the judgment of the ordinary when he tried the case 
at the subsequent regular term of the court, are neither 
of them any evidence of participating in the bad conduct 
or forgetfulness of the ordinary. And there is really 
nothing in the bill that hints at fraud in either parties or 
counsel. The parties were far away in Alabama. The 
counsel had not agreed, directly or indirectly, to notify op- 
posing counsel of anything. He hada perfect right to 
get leave of absence and go to New York, and on his re- 
turn, at the regular term of the court to call up his case; 
and there is no allegation of his having done aught else 
except to prepare the judgment, putting it in legal shape 
for his client in the presence and under the eye and 
doubtless at the request of the ordinary. Therefore we 
fail to see equity in the bill as against the absent defend- 
ants in Alabama, or Printup, their counsel, at Rome, in 
Floyd county. 

3. The remedy at law was complete had it been pursued 
in time. A motion to set aside the judgment, not a re- 
quest merely to the ordinary to do so, if made within three 
years, would have done all that equity could possibly do 
for the complainant. Instead of pursuing this plain, com- 


mon law remedy, time was frittered away in writs of cer- 
v 76-47 
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tiorart and requests to the ordinary until six years had 
elapsed before equity was asked to intervene. There was 
clear laches by the complainant. Equity does not help 
the sleepy—only the vigilant, the watchful, the searcher 
for an available and legal remedy, and not failing to ob- 
tain it by his own fault, are the passports to her favor. 
She does not relieve against the plain statute of limita- 
tions of three years as a bar to set aside a judgment at 
law, but rather follows the law and applies it herself; often 
she not only does that, but sets up her own bar to any de- 
_ mand that is stale and shows laches. 

4. Therefore, without looking further into the case, we 
are constrained by the fixed principles of equity jurispru- 
dence in its interference, especially with final process un- 
der common law judgments, or judgments of the court of 
ordinary—a court of general jurisdiction of subject-mat- 
ters of this sort—to withhold her aid in this case, under the 
allegations in this bill. The plea in abatement founded 
on the suit on the bond in the superior court of Cobb county 
was passed upon by the ordinary, and nothing done by 
way of motion to set aside, certzorarz or appeal to correct 
the error, if any, in time; and by no fraud of the defend- 
ants in interest or their counsel, was this timely action pre- 
vented. Equity helps those only who help themselves, 
unless prevented by the illegal or fraudulent conduct of 
their adversaries. Whilst, therefore, it may be a hard case, 
she has no power to ward off the blow; whilst, at the same 
time, as individuals, her organs here might wish to do some- 
thing, as a court, we are powerless. 

Judgment affirmed. 


Risu vs. Ivey. 


1. Under the act of February 28, 1874 (Acts 1874, p. 175), it was nec- 
essary that the comptroller general should make the advertise- 
ment required by that act of wild land not returned for taxation, 

. before issuing an execution against them; and until such publi- 
cation was made, he had no authority to issue such an execution. 
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2. Where it appeared that the owner of wild lands had given them 
in for taxation to the tax receiver of the county, and had paid the 
taxes to the tax collector, this was all the law required him to do; 
and a levy and sale under a fi. fa.issued by the comptroller general 
against the land as unreturned wild land was illegal and void, 

April 27, 1886. 





Tax. Comptroller General. Levy and Sale. Before 
Judge CLrarkxe. Early Superior Court. April Term, 1885. 


Ivey brought ejectment against Rish for certain land in 
Early county. The plaintiff relied on a chain of title from 
the state. The defendant relied on a tax sale under afi. fa. 
issued by the comptroller general for tax on the property 
in dispute as wild Jand, whose owner was unknown. The 
ji. fa. was issued October, 1877, for taxes of 1874, and the 
sale was made on the first Tuesday in May, 1878. A sheet 
forming part of the “ Weekly Constitution,” published at 
Atlanta, dated March 30, 1875, and setting out a list of 
unreturned wild lands for 1874, was introduced, and a wit- 
ness stated that he had seen similar advertisements in the 
clerk’s and ordinary’s offices for a considerable time. 

The evidence for the plaintiff showed that the land had 
been returned and the tax for 1874 paid to the tax collec- 
tor of the county of the plaintiff’s residence. 

The court charged, among other things, as follows: 
“When the defendant claims title under a wild Jand tax 
ji. fa., he must show that, before the comptroller general 
issued said fi. fa., he had published the lot of land here 
sued for in the list of unreturned wild lands for thirty days 
in some newspaper published at the capital of the state;. 
and where only one issue of said paper has been intro- 
duced, showing that this lot of land was advertised by the: 
comptroller general in a newspaper published at the cap- 
ital of the state, it is not sufficient to prove that said lot 
was advertised for thirty days; and if there is no other 


evidence of such advertisement, you must find for the 
plaintiff.” 
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The jury found for the plaintiff. The defendant moved 
for a new trial, which was refused, and he excepted. 


R. H. Powe t, for plaintiff in error. 
E. C. Bowser; J. H. Lumpxiy, for defendant. 
BLANDFORD, Justice. 


Ivey sued Rish in ejectment for a lot of land; Ivey 
showed title from the grantee of the state through several 
others to himself. Rish relied on a sheriff’s deed to the 
land under a wild land tax execution issued by the comp- 
troller general and introduced a copy of a paper known 
as the Atlanta “ Weekly Constitution,” which showed 
that the comptroller had advertised the land as wild land 
not given in and returned for taxes once a week for four 
weeks. The court below held that, before the comptroller 
could issue execution against the land, it must have been 
advertised for thirty days, under section 6 of the act of 
February 28, 1874 (pamph. Acts of 1874, p. 105), and this 
is the main ground of error insisted on here. 

1. We think that, under this act, when it is shown affirm- 
atively that the comptroller general disregarded the law, 
such as advertising the land as being in default and liable 
to be sold for taxes, he thereby deprived the land owner of 
an important right, such as notice which he was entitled 
to have, and the comptroller had no authority to issue the 
execution until the publication was made by him as pro- 
vided in the act. So we think the court did not err in 
ruling as he did. 

2. The verdict in this case was demanded by the evi- 
dence, which showed that Ivey had given in and paid the 
taxes due on this land to the receiver and tax collector of 
his county. This was all the law required him to do, and 
having done so, the levy and sale of his land was illegal 
and void. 

Judgment affirmed. 
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FREEMAN vs. GAITHER. 


1, Under paragraph 2, section 7, article 6, of the constitution of 1877, 
and the act of July 21, 1879, passed for the purpose of carrying 
that constitutional provision into effect, justice courts must be held 
monthly at fixed times and places, and justices have no authority 
to hold their courts at other times or places. Therefore, a judg- 
ment rendered by a notary public and ex officio justice of the peace 
on August 18, 1879, being at atime different from that fixed for 
the holding of the justice court by the justice of the district, was 
void. 

. The law of this state which provided for the publication of all laws 
which were to take effect immediately after their passage in some 
public gazette of this state, was repealed by the act of February 
25, 1876; and in the absence of a law requiring a publication of 
such laws in any particular manner, before they were to take 
effect or go into operation, they would do so at once upon their 
passage through both branches of the legislature and their ap- 
proval by the governor. 


April 27, 1886. 


Justice Courts. Judgments. Constitutional Law. Laws. 
Publications. Words and Phrases. Before Judge Sru- 
mons. Meriwether Superior Court. August Term, 1885. 


A fi. fa. in favor of Gaither against Shuttles was levied 
on certain land, and Freeman interposed a claim. On the 
‘trial, the plaintiff offered the execution in evidence. It 
stated that it had been rendered on August 18, 1879, by 
a notary public and ez offciv justice of the peace. The 
claimant showed by the regular justice that the justice's 
court for the district was held on the first Munday in each 
month, a time different from when the notary public and 
ex officio justice of the peace held his court. The claim- 
ant moved to rule out the fi. fa. on the ground that, under 
the act of July 21, 1879, the judgment and jt. fa. were 
void. The court overruled the objection. Thejury found 
in favor of the plaintiff in #7. fa. The claimant excepted. 


A. H. Favemay; H. M. Rem, for plaintiff in error. 


T. A. Atkinson, for defendant. 
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BLANDFORD, Justice. 


1. The question in this case is, whether a judgment ren- 
dered by a notary public, ex officio justice of the peace, at 
a time and place not fixed or stated as a place and time for 
holding justices’ courts in the militia district of which he 
was such notary, thirty or fifteen days after the passage of 
the act of July 21, 1879, to carry into effect paragraph 2, 
section 7, article 6 of the constitution of this state, is void. 
The paragraph, section and article of the constitution re- 
quire justices of the peace and notaries public of this 
state to hold their courts at fixed times and places. The 
act of 21st July, 1879, which is an act to carry into effect 
this clause of the constitution, requires that the justices’ 
courts of this state shall be held at fixed times and places, 
and they have no jurisdiction or authority to hold their 
courts at any other times or places than that fixed by them- 
selves. These courts are to be held monthly. 

2. But it is insisted that the act of 1879 had not been 
published, and that therefore the same was not operative, 
and the judgment was good, and the court below so held. 

In this view we do not concur with the able judge who 
tried this case. The law of this state, which provided for 
the publication of all laws which were to take effect imme- 
diately after their passage in some public gazette of this 
state, was repealed by the act of February 25, 1876, and 
when the act of 1879 was passed, there was no law of this 
state which required a publication of such laws in any 
particular manner before they were to take effect or go 
into operation. A law is a rule of action prescribed by 
the supreme power. It is said to be prescribed when it 
is made known. How are statute laws made known, with- 
out any particular mode or manner prescribed in the con- 
stitution or laws? It is by their passage through each 
branch of the legislature and their approval by the gov- 
ernor; when this is done, then they are prescribed, made 
known, published and are operative upon the citizens 
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and inhabitants of this state. Certainly a general law 
requiring the publication of all acts of the legislature in a 
particular way before they become operative would be 
wise and operative until repealed ; but the act of 1879 was 
not required to be published in any particular way or man- 
ner, and became operative upon its passage; and the 
judgment of the notary, being rendered at a time and place 
not fixed for holding justice’s courts in his district, was void, 
and the execution should have been quashed. 
Judgment reversed. 


Bowen, constable, vs. Penny, trustee, e¢ al. 


. In an action on a forthcoming bond given in a claim case, where 
it was alleged that the property had been delivered to the claim- 
ant, and being of a perishable nature, had been consumed by him, 
and that it had been found subject to the execution, this was a suf- 
ficient allegation to show a breach of bond, and there was no ne- 
cessity for re-advertising the property which could not be pro- 
duced. 

. Where a forthcoming bond, given in a claim case, stated that a 
claim was interposed by P., ‘‘ trustee for his wife,’’ and in the bond 
he was likewise so named, and after his signature thereto was 
added the word ‘‘ trustee,’’ and the property was turned over to 
him and consumed by him, he was individually liable on the bond, 
the words ‘‘ trustee for his wife ’’ being mere words of description. 


May 1, 1886. 


Claim. Pleadings. Bonds. Trusts and Trustees. Be- 
fore Judge Kissez. Dooly Superior Court. March Term, 
1885. 


This action was brought in favor of Bowen, constable, 
for the use, etc., against “ John C. Penny, trustee for M. T. 
Penny,” as principal, and John D. Adams, as security. It 
was alleged that a fi. fa. in favor of John F. Lewis & Son, 
the usees in the suit, against John ©. Penny, had been 
levied on certain property; that Penny, as trustee for M. 
T. Penny, interposed a claim and gave the replevy bond 
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sued on, “whereby the said John C. Penny, trustee, as 
aforesaid,” received possession of the property and there- 
after appropriated it to his use as trustee, and used and 
consumed it. It was also alleged that the breach of the bond 
was in the failure to deliver the property, which was ren- 
dered impossible by its consumption by “ John C. Penny, 
trustee, as aforesaid,’ and his surety. Process was prayed 
against “ John C. Penny, trustee, as aforesaid,” and Adams, 
and it issued accordingly. 

The bond sued on was given by “J. C. Penny, trustee 
for M. T. Penny, principal,” and Adams as surety. 

On demurrer, the court dismissed the declaration on the 
ground that it did not authorize a judgment against the 
trust estate. The plaintiff excepted. 


J. M. DuPree; Joun B. Hotmes; W. A. Hawkins, for 
plaintiff in error. 


R. G. Ozter; Gustin & Hatt, by J. H. Lumpxrn, for de- 
fendants. 


BLANDFOKD, Justice. 


This was an action of debt upon a forthcoming bond 
given in a claim case, the claim having been _inter- 
posed by John C. Penny, trustee for his wife, M.T. Penny. 
The property having been found subject to the fi. fa. levied 
thcreon, and the same being perishable property, and hav- 
ing been consumed by the claimant, the suit was instituted, 
alleging the foregoing facts. 

There was a general demurrer to the sufficiency of the 
plaintiff's declaration. This demurrer the court sustained, 
and dismissed plaintiff’s action, and thereupon plaintiff 
excepted, and error is assigned thereon to this court. 

1. rhe allegations in the declaration show a breach of 
the bond, as they show the property replevied had been 
entirely consumed by claimant ; hence there was no neces- 
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sity for a re-advertisement of the property, as the claimant 
could not produce it. 55 Ga., 606. 

2. This action is against John ©. Penny individually. 
Although he signed the bond as trustee for his wife, M. T. 
Penny, his is an individual liability. The words “ trustee 
for M. T. Penny” are words of description merely, and in 
nowise restrict his liability. He put in the claim, the 
property levied on was turned over to him, and was con- 
sumed by him, and he is liable to the plaintiff. 

Judgment reversed. 


Wiis e al. vs. Bivins. 


. Where a counter-affidavit was filed to a distress warrant, the sureties 
onthe bond given, in obligating themselves to pay ‘‘the eventual 
condemnation money,’’ bound themselves to pay whatever amount 
might be found against their principal by the jury, upon the trial 
of the issue made by the counter-affidavit, and, in order to bind 
them, the issue should have been submitted to the jury. Where 
a judgment was entered against the defendant by the presiding 
judge, without the verdict of a jury, in pursuance of an arrange- 
ment entered into between the plaintiff and defendant, without 
the knowledge or consent of the sureties, and several years elapsed 
without further action, the court should not, on application of the 
plaintiff, have entered a judgment nunc pro tunc against the de- 
fendant’s sureties. 

. There was no mistake in the judgment as originally entered, but 
it seems to be in accordance with the understanding between the 
parties thereto, and the plaintiff was not entitled to have it 
amended or to have another and fuller judgment rendered at a 
subsequent term of the court nunc pro tunc. 


April 27, 1886. 


Principal and Surety. Bonds. Distress Warrant. Prac- 
tice in Superior Court. Judgments. Before Judge W1xuls. 
Taylor Superior Court. August Term, 1885. 


On January 27, 1879, Bivins sued out a distress warrant 
against Walker for $456.24. It was levied, and the defend- 
ant filed a counter-affidavit, denying indebtedness, and 
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gave areplevy bond with Willis and Lockett as sureties. 
At the April term, 1889, of court, the following judgment 
was rendered : 


“Jas. H. Brvins 


vs. Distress warrant and affidavit of illegality. 
RicHaRD WALKER. 


“The parties in this case appeared in open court and announced 
that a compromise and settlement had been made between them, 
and the liability of Richard Walker to the plaintiff, Jas. H. Bivins, 
had been fixed at the sum of two hundred and twenty-four dollars 
and thirty-two cents, with interest from October 8th, 1879. Where- 
upon it is considered and adjudged by the court, the parties consent- 
ing thereto, that said execution do proceed only as to the sum of two 
hundred and twenty-four #3, dollars, principal, and seven dollars 
and fifty cents, interest to April 5th, 1880; and when said sums shall 
have been made on said warrant, that the same shall be held to be 
satisfied in full as the principal amount thereof. It is further ad- 
judged that the plaintiff do recover of the defendant the sum of — 
dollars cost in this behalf laid out and expended. This April 6th, 
1880.’’ 

The plaintiff then brought suit on the bond against the 
sureties. What became of this case does not appear from 
the record. It was stated in the argument before the 
Supreme Court that it was dismissed. 

The plaintiff then moved to enter judgment nune pro 
tune against the sureties on the replevy bond. They ob- 
jected, and for cause against said motion set up the follow- 
ing defences : 

(1.) Because the judgment rendered showed on its face 
that it was against Walker alone, and not against the sure- 
ties, and was not so intended to be. 

(2.) Because the judgment entered was a consent judg- 
ment against Walker alone, and on the understanding that 
the sureties were discharged. 

(3.) Because the liability of the sureties could be fixed 
only by the verdict of the jury; but the judgment sought 
to be amended was a compromise judgment, without the 
intervention of a jury, under an agreement between Walker 
and the plaintiff. 


(4.) Because the entire property levied on and replevied 
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went into the hands of the plaintiff, part of it without a 
sale, and he accepted it in discharge of the liabilities of the 
sureties on the replevy bond. 

The plaintiff testified that Walker claimed a set-off 
against {he amount of the distress warrant, which he agreed 
to allow; that the attorney who had been representing 
him was drinking, and he retained another, who entered 
up the judgment; that no instructions as to the form of 
the judgment were given; that the plaintiff was not a law- 
yer, and knew nothing of the necessary form; and that he 
did not give instructions to enter a judgment which would 
relieve the sureties. 

One of the defendants testified that the plaintiff's attor- 
ney told him that the whole matter had been settled and 
he need not trouble himself further about it. The other 
surety knew nothing of the settlement except what the 
first told him. There was some other testimony, as to the 
possession uf the property, not material here. 

The jury found the issue in favor of the plaintiff, and the 
court ordered the judgment amended accordingly. The 
defendants moved for a new trial, on the following among 
other grounds: 

(1.) Because the court erred in striking the first and 
third pleas of defences set out above. 

(2.) Because the court permitted the plaintiff, during 
the last argument, to amend his motion to enter judgment 
nunc pro tunc and add to it a motion to amend and cor- 
rect the judgment formerly entered, and because the court 
allowed the amendment to be made over the objections of 
the defendants. 

The motion was overruled, and the defendants excepted. 


W. S. Watuiace & Son, for plaintiffs in error. 


C. J. Tuorntoy, for defendant. 
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The question in this case is simple and single. Can the 
court, on the application of the plaintiff in a distress war- 
rant, to which a counter-affidavit was filed, enter judgment 
nunc pro tunc against the defendant’s sureties after a lapse 
of several years, when the judgment was entered by the 
presiding judge without the verdict of ajury, in pursuance 
of an arrangement entered into between the plaintiff and 
defendant without the knowledge or consent of the sureties? 

1. We are of opinion that this cannot be done, and that 
there was error in so deciding. The sureties obligated 
themselves to pay “the eventual condemnation money” 
(Code, $4083 ); that is to say, they bound themselves to pay 
whatever amount might be found against _ueir principal 
by the jury, upon the trial of the issue made by the coun- 
ter-affidavit. This statute is positive that the issue thus 
formed “shall be tried by a jury as provided for in the 
trial of claim cases.” Code, ut sup., and citations. There 
can be no alteration of the terms and conditions to which 
the sureties agreed, without their consent; such an altera- 
tion makes a different contract from that into which they 
entered, and isa novation which, without their consent, 
discharges the sureties. Code, §2153. A release or com- 
pounding with one surety will discharge his co-surety (Zb., 
§2152); and a fortiort where the creditor releases or com- 
pounds with the principal, will this exonerate the sureties ; 
indeed, any act of the creditor, either before or after judg- 
ment against the principal, which injures the surety or in- 
creases his risk, or exposes him to greater liability, will dis- 
charge him. /d., §2154. 

2. These considerations are decisive of the motion made; 
but were it not so, we are unable to perceive any error or 
omission in the judgment rendered, which entitles the 
plaintiff to have it amended, or to have another and fuller 
judgment rendered at a subsequent term of the court nunc 
pro tune. Thereis no mistake in it as originally entered ; 
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it seems to be in accordance with the understanding be- 
tween the parties thereto, and it was intended to bind no- 
body but them; had it not been so understood by the court, 
he would not, without the intervention of a jury, have 
awarded it. Truett vs. The Justices, etc., 20 Ga., 102, 
104; Pitman vs. Lowe, 24 Id., 429. 

Judgment reversed. 


Mooney vs. THE Rome RalrtroaD. 


Although the charter of a railroad company authorized it to acquire 
such strips of land between its terminal points as it might deem 
necessary, the width of the right-of-way not being stated, yet when 
the road was located along and near the land now in dispute, and 
for thirty years the company did not take or use it, but it remained 
in the possession of others who claimed title to it, this was conclu- 
sive that it was not deemed necessary by the company for the 
successful operation of the road, and was not, therefore, a part of 
its right-of-way under its charter, no conveyance to the company 
or condemnation of the land appearing; and a verdict finding in 
favor of the company for the land, under such facts, was without 
sufficient evidence to support it. 


May 1, 1886. 


Railroads. Eminent Domain. Title. Before Judge 
[’stes. Floyd Superior Court. September Term, 1885. 


The Rome Railroad Company brought suit against 
Mooney to recover a strip of land ten feet wide and eighty 
yards long. The plaintiff claimed under its charter, al- 
lowing it to acquire such strips of land as might be neces- 
sary. It showed also that the deeds under which the de- 
fendant held excepted the right-of-way of the company 
and bounded his land by such right-of-way. Several wit- 
nesses testified that a right-of-way fifty feet in width, 
twenty-five feet each way from the center of the track, was 
necessary for a railroad, ard that such width would include 
the strips sned for. One witness testified that he was em- 
ployed by the road, and in 1872, notified Leigh (under 
whom the defendant held) that the right-of-way was 
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twenty-five feet on each side from the center of the track ; 
that Leigh asked if he must move his fence, and the wit- 
ness replied no, unless the road wished to use the ground 
for some purpose. 
. The defendant showed that he and those under whom 
he claimed had been in possession since 1853; that Leigh, 
one of those from whom he bought, built a rock wall on 
the line now claimed by him and put his fence on it; that 
the railroad was built in 1848; that he bought without 
any notice of any claim by the railroad, and had been in 
possession about fifteen years. 

The jury found for the plaintiff. The defendant moved 
for a new trial, which was refused, and he excepted. 


Reece & Denny; W. D. Exram; Dasyry & Foucue’, for 
plaintiff in error. 


C. N. Featuerston; Junius F. Hittyer, for defendant, 
BLANDFORD, Justice. 


The Rome Railroad Company sued Mooney for a certain 
tract of land lying in the city of Rome. This company was 
chartered by the name of the Memphis Branch Railroad and 
Steamboat Company in 1839. Acts of 1839, p.107. This 
company was authorized to acquire such strips of land be- 
tween its terminal points as it might deem necessary, the 
width of the right-of-way not being mentioned in the 
charter, the name being now the Rome Railroad Company. 
The road was located, in 1848, along and near the land 
sued for. The company showed noconveyance to it, or 
condemnation of the land on which its right-of-way is lo- 
cated or the land sued for, but relied on certain reserva- 
tions in deeds from John H. Lumpkin to John H. Un- 
derwood, dated January 9, 1851, containing this reservation: 
“reserving and excepting the right-of-way for the Memphis 
Branch Railroad, over which the said road now runs,” 
and from Underwood to A. T. Hardin, dated March 12, 
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1851, with same reservation; and from Hardin to James 
Leigh, January 10, 1853, conveying a part of the same 
tract, and described as bounded by the railroad south and 
southeast. -Leigh conveyed to Mooney the part of the land 
conveyed by Hardin to him, and afterwards the balance 
of land was conveyed to Mooney by Leigh, his wife and 
her trustee, in which the land is described as fronting on 
the Rome Railroad right-of-way. 

There was no evidence that the railroad company ever 
had possession of the land sued for, or that it was ever a part 
of its right-of-way, but that James Leigh had possession of 
the land from 1853 to the time that Mooney purchased, 
and he went into the possession of the same. Leigh built, 
a rock wall on land fronting on the railroad right-of-way, 
and claimed the same as his own property in 1853. The 
railroad company never took possession of this land as 
part of its right-of-way from 1848, the time of its location, 
to the present time. It may then be inferred that this land: 
did not, in fact, constitute a part of its right-of-way. This 
seems to be conclusive, under the facts of this case. The 
company may have had the right, by license or otherwise, 
to use so much of this land as it deemed necessary, and 
the fact that for thirty years it did not take and use this 
land is conclusive that it was not deemed necessary by the 
company for the successful operation of their road. The 
land not so needed was no part of the company’s right-of- 
way under its charter. 

The verdict of the jury is without sufficient evidence to 
support it, and a new trial should have been granted. 

Judgment reversed. 
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Floyd vs. The Chess-Carley Company. Skipper vs. The Same. 


Fioyp vs. THE CuEss-CaRLEY CoMPANY; SKIPPER vs. THE 
SAME. 


. Where affidavits to foreclose laborers’ liens were made and handed 
to the clerk for him to issue executions thereon, they were in fact 
filed in his office. The making of an entry of filing signed by the 
clerk is only an evidence of what has been done, and the absence 
of such an entry did not authorize the dismissal of the execution 
issued on the foreclosure of such liens. 

. Where a motion was made to dismiss the proceedings to foreclose 
laborers’ liens on several grounds, one only of which was sustained, 
and exception was taken to this dismissal, if the other party de- 
sired to have the remaining grounds considered by this court, he 
should have presented a cross-bill of exceptions. 

(a.) Affidavits to foreclose laborers’ liens, one of which stated that 
the plaintiff labored as a distiller for the defendant, and the othez 
of which stated that the plaintiff was employed as a teamster, 
and as such did labor, were sufficiently clear and certain in show- 
ing that the labor was performed by the affiants themselves as 
laborers. 

(b.) The executions which were issued in these cases were substan- 
tially in conformity to §1991 of the Code. 


May 1, 1886. 


Liens. Laborers. Pleadings. Before Judge MrersHon. 
Clinch Superior Court. November Adjourned Term, 
1885. 


J. Q. Floyd and N. Skipper each made affidavits to fore- 
close general laborers’ liens against W. R. Lane. Each 
alleged that he contracted with Lane to labor at the tur- 
pentine distillery of the latter, in Clinch county, for the 
year 1883, at a price named; that he performed his con- 
tract of labor; that a certain amount was due therefor and 
unpaid; that he demanded payment therefor after it be- 
came due, and it was refused; and that he made this affi- 
davit within twelve months after it became due for the 
purpose of foreclosing the lien on certain mules and a 
wagon at the turpentine distillery and on Lane's other 
personal property. In Skipper’s affidavit he alleged that 
he had contracted with Lane to labor at his turpentine 
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distillery “as a teamster and woodsman.” Floyd alleged 
that he contracted to labor as a “stiller.” Each affidavit 
was made before the ordinary. There was no entry of 
filing on either. Execution was issued and levied on the 
mules and wagon described. It directed the levying offi- 
cer to make the amount from the four mules and wagon, 
“as well as all and singular the property of said W. R. 
Lane.” The Chess-Carley Company, as creditors of Lane, 
contested the proceedings, and moved to dismiss them on 
the grounds (1) that they did not clearly allege that the 
plaintiffs themselves did the work ; (2) because the execu- 
tions issued against all of the defendant’s property; and 
(3) because the affidavits. were not filed in the clerk’s 
office before execution issued. Counsel for the plaintiffs 
offered to show, as a fact, that, the affidavits were filed or 
lodged in the clerk’s office with the deputy clerk, who is- 
sued the executions, and who had charge of the office. at 
the time and was performing the duties thereof, and that 
the failure to make the entry of filing was a clerical 
omission. He also offered to supply the same by an en- 
try nunc pro tunc. The court refused to permit this, and 
dismissed the foreclosure proceedings on the ground as 
to filing. The plaintiffs excepted. 


‘ 
J. L. Sweat, by Harrison & Prepress, for plaintiffs in 
error. 


Denmark & Apams, by brief, for defendant. 
BLANDFORD, Justice. 


The two cases embracing the same principles will be 
considered together. The plaintiffs in error foreclosed 
their liens as laborers. The affidavits of foreclosure were 
made before the ordinary and were handed to the clerk of 
the superior court, who issued executions thereon. The 
contestant moved to dismiss the foreclosure proceeding on 


several grounds, one of which was because the same had 
v 76-48 , 
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not been marked as filed by the clerk of the superior court, 
and on this ground alone the court dismissed the same. 
Plaintiffs excepted, and this is the error assigned. 

1. When the papers were handed to the clerk for him 
to issue executions, they were in fact filed in his office. 
The marking on the papers filed and signed by the clerk 
is only evidence of what had been done; so we think the 
court was clearly wrong in sustaining the motion on this 
ground. 

2. The defendant in error insists that, although the court 
may have been wroug in dismissing the case on the ground 
on which he put it, yet it should have been sustained on 
the other grounds in the motion. While we do not recog, 
nize this position as correct in this case, as we think he 
should have prosecuted a cross-bill of exception to have 
reached the other grounds in his motion, we will say this, 
that the affidavits of plaintiffs in error were sufficiently 
clear and certain that the labor was performed by them. 
selves as laborers and not by others for them. In the one 
case, Floyd states that he labored as a distiller. Skipper’s 
affidavit is equally distinct and clear on this point; his af- 
fidavit declares that he was employed as teamster, and 
did labor as such teamster. 

The executions which were issued in these cases were 
substantially in conformity to section 1991 of the Code. 

Judgment reversed. 


Bett e al. vs. THe Americus, Preston AND LUMPKIN 
RaILRoaD. 


Where suit was brought on certain promissory notes given for the 
subscriptions of the makers to the stock of a railroad company, it 
was not admissible for the defendants to prove that the parties 
who obtained the subscription ‘to the stock represented that the 
road, when built, was to be a broad or standard gauze road, and 
was to be ironed and equipped by the Central Railroad; whereas, 
when constructed and put into operation, it was ironed and 
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equipped by the company itself, and was a narrow gauge road— 
there being no such condition in the notes or in the charter, and 
the evidence not showing that the parties who made them made 
any stipulation, verbal or written, for ths terms allega.l a3 a con- 
dition to their subscription, or that the parties making such rep- 
resentations hal authority to bind the company thereby, or that 
they attempted to do so, or that the representations were reported 
to the company and assented to by them. 

(a.) Equity will not reform a written contract of subscription by in- 
serting a condition therein, except upon proof that the parties in- 
tended, at the time of executing the contract, to insert it, and that 
it was omitted by fraud, accident or mistake of fact, and tlie mis- 
take must have been that of both parties, and not of one only. 

(b.) This case differs from those of Hendrix vs. The Academy of Mu- 
sic, 73 Ga., 487, and The Academy of Music vs. Flanders Bros., 
75 Id., 14. 

(c.) Vague, general and uncertain allegations that the charter of a 
company is contrary to law and the constitution of the state, and 
that its existence as a legal corporation is denied, make no ques- 
tion upon which an issue of law or fact could be taken. Besides, 
this question was abandoned in this court. 


June 1, 1886. 

Stock and Stockholders. Contracts. Corporations. Ev- 
idence. Before Judge Bower. Webster Superior Court. 
October Term, 1885. 


Reported in the decision. 


Hawkins & Hawkins: E. G. Simmons, for plaintiffs in 
error. 


Guerry & Son; ©. B. Hunson, for defendant. 


Hatt, Justice. 


Both these suits were instituted upon notes given for 
stock subscribed by the makers to the Americus, Preston 
and Lumpkin Railroad Company, and as the issues made in 
each were identical, they were tried together, and brought 
to this court by one writ of error. 

fhe material question is, whether the judge erred in 
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‘rejecting evidence going to show that the parties obtain- 
ing the subscriptions to the stock represented that the 
-road, when built, was to be a broad or standard gauge road, — 
‘and was to be ironed and equipped by the Central Rail- 
‘road; whereas, when thus constructed and put into opera- 
‘tion, it appeared that it was ironed and equipped by the 
-eompany itselfyand was a narrow gauge road. Neither 
“the stock notes sued.on nor the charter of the company 
“contain any such conditions as those set out in this defence, 
and the evidence fails to show that the parties executing 
the notes made any stipulations, verbal or written, for the 
terms alleged as a condition to their subscription, or that 
the parties making such representations had the authority 
_of the company, its directors or officers, to bind it by such 
. representations, or that they in fact attempted to do so. 
. The notes were printed and were furnished by the company 
to the agents it employed to procure subscriptions to its 
stock; they contained no such conditions as those relied 
on by the defence, and it does not appear that the same 
were ever reported to the company, or that they assented 
' tothem. In short, the evidence leaves it scarcely doubtful 
that the representations said to have been made were [ not? | 
regarded or insisted upon as conditions to the subscription, 
either by the defendant or the party making them. That 
_ such parol representations as those relied on, made by 
" @ person assuming to act for the company, will not suffice 
to relieve the subscriber from his engagement, whatever 
may have been his belief or expectations as to the charac- 
ter of the enterprise, or his motives for engaging in it, 
seems to be well settled. 
Equity will not reform the contract of subscription by 
" inserting a condition, except on proof that the parties in- 
- tended at the time of executing it to insert it, and that it 
~ was omitted by fraud, accident or mistake of fact; and 
- the mistake must have been that of both parties, and not 
of one only. Pierce on Railroads, 58, 59, and citations in 
* notes. Fox vs. Allendale, etc., Turnpike Co., 46 Ind. R., 
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81, 35, is all-fours with this case, and fully sustains the 
ruling of the court excepted to. See also Morawetz Priv. 
Corp., §§269, 300, 301, 302, 306 to 30S, inclusive. The 
cases of Hendrix vs. The Academy of Music, 73 Ga., 
437, and Academy of Music vs. Flanders Bros., 75 
Id., 14, cited and relied on by plaintiff in error, are not 
in point; they deal with a different and distinct class of. 
questions from those made by this defence. 

The defence pleaded, that there was no such corporation 
as plaintiffs, as “ contemplated by law, and that it has no: 
such legal existence as will authorize it to sue or ke sued, 
and its effort to be chartered is contrary to law and the’ 
constitution of this state,” and therefore defendant denies 
its existence as a legal corporation, and prays it may be: 
put on proof thereof, seems, upon the production of the: 
charter in evidence, to have been abandoned in the court. 
below, as it: certainly was in this court, and need not be: 
noticed further than to remark that its allegations are so’ 
vague, general and uncertain as to make no question upon: 
which issue of law or fact could be taken. i 

Judgment affirmed. 


THE ATLANTA AND CHARLOTTE AiR-LinE Raltway vs,, 
Harrison & Brotuer. 


1, Under the provisions of §3369(a) of the Code for perfecting service 
on a railroad company which has leased its line by sending a let-' 
ter ‘‘ to the president of the leasing company,’’ and serving the 
depot agent of the lessee, the lessor is ‘‘the leasing company,”’ 
and the letter should be sent to its president. 

(a.) Whether service on the superintendent of the lessee company is 
equivalent to service on its depot agent is not decided, there being 
no exception to the ruling of the court to the contrary. 

. The court having held that service had not been perfected, there 
was no error in continuing the case in order to allow it to be done. 
March 23, 1886. 


Railroads. Service. Wordsand Phrases. Continuance. 
Leases. Before Judge Hammonp. Fulton Superior Court. 
October Term, 1885. 
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Reported in the decision. 
Hopkins & GLEN, for plaintiff in error. 
GerorGE T. Fry; Hoxe Smirtu, for defendants. 


BLANpDForD, Justice. 


The plaintiffs in error leased their road property and 
franchises to the Richmond and Danville Railroad Com- 
pany. Thedefendants in error brought their action against 
the plaintiffs in error for neglect and failure on their part 
to receive and transport certain wood which had been cut 
and placed on the line of their road before said lease. The 
defendants in error sought to serve the plaintiffs in error, 
and a letter was directed and forwarded, as provided by 
section 3369(a) of the Code, to the president of the com- 
pany, and the writ and process was served on the superin- 
tendent of the Air-Line Division of the Richmond and Dan- 
ville Railroad Company, which is the lessee company, 
plaintiffs in error being the lessor company. The defend- 
ants in the court below moved to dismiss the action be- 
cause there was no sufficient service under section 3369(a) 
of the Code, inasmuch as by that section (as they contended) 
the notice should have been forwarded to the president of 
the lessee company, and not to the president of the lessor 
company, and that the writ and process should have been 
served on the depot agent of the lessee company. The 
court held that the service was proper on the president of 
the lessor company, but the same was insufficient be- 
cause the declaration and process was not served on a 
depot agent of the lessee company, but allowed the case 
to be continued for the purpose of enabling the plaintiffs 
to perfect service. This decision is excepted to by the de- 
fendant, and it brings the case here on error assigned on 
said exception for review. The plaintiffs in the court be- 
low made no exception to the ruling of the court. 
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1. Was the court right in holding that the words “ such 
leasing company ” meant the lessor company ? 

We think that he was right in so holding. To lease is 
to let, to farm out, to rent; the participle leasing is derived 
from this verb to lease, and hence it means, when used as 
is mentioned in the statute, “ leasing company,” the com- 
pany which has let, farmed out or rented its property to 
another. Whether the court was right or wrong in holding 
that the service made on tee superintendent of the lessee 
company was insufficient, we express no opinion, as the 
defendant in error filed no exception to the ruling. 

2. We do not think that the court committed any error 
in continuing the case and allowing the plaintiffs in the 
court below further time to perfect service, as has been 
frequently decided by this court. See Mitchell vs. South- 
western R. R., 75 Ga., 398, and the cases cited in the 
opinion. 

Judgment affirmed. 





VANZANT et al. vs. BIGHAM ef al. 


1. Where a testator directed that all of his estate be kept togetner 
for the support of his wife and for the support, education and 
maintenance of his children; that it be managed in such way as 
would be most conducive to their several interests; that his wife 
should hold the property in possession until his youngest child 
should reach the age of twenty-one, and that after that time, the 
property should be equally divided between his wife and children, 
and the wife was appointed executrix, trustee and testamentary 
guardian for the children; if the wife qualified as executrix, and 
proceeded to carry out the will by taking charge of the property, 
and used it for her own benefit, and afterward conveyed the land 
for her own benefit, this was sufficient to authorize the jury to 
presume her assent to the legacy. 

. Under such a will, the children of the testator could not sue forthe 
land until the youngest child became of age; after that, the testa- 
trix was not their trustee; and if the action was not barred be- 
tween the time the youngest child became of age and the bringing 
of the suit, the plaintiffs could recover. 


April 27, 1886. 
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‘Wills. Estates. Infancy. Legacies. Presumptions. 
Before Judge Harris. Douglas Superior Court. July 
Term, 1885. 


Reported in the decision. 


Smito & Roperts; Georcr N. Lester, for plaintiffs in, 
error. 


‘THomas W. Latuau; P. H. Brewster, for defendants. . 


BLANDFORD, Justice. 


The defendants in error brought their action against the 
plaintiffs in error to recover certain tracts of land. The- 
jury found in favor of defendants in error; whereupon the 
plaintiffs in error moved the court for a new trial, on sev- 
eral grounds, which motion the court refused, and the de-' 
fendants excepted, and assign as error the several grounds 
taken in the motion. 

1. The plaintiffs in ejectment showed that Wiley Rob- 
erts was possessed of the land sued for in his life-time, and 
died so thereof possessed, and that the plaintiffs were his 
children; that the youngest child became of age in 1881.* 
The plaintiffs introduced and read in evidence the will of 
Wiley Roberts, the 2nd item of which directed that all 
of the estate of testator be kept together for the support 
of his wife, Sarah Ann Roberts, and for the support, edu- 
cation and maintenance of his children, ard tiat the same 
be managed in such way as would be most conducive to 
their several interests, and that his wife shall hold the 
samo in possession until his youngest child shall reach the 
age of twenty-one years, and after that time, the property 
be equally divided between his wife and children. The 
will appoints the wife executrix and trustee and testamen- 
tary guardian for his children. The executrix qualified 
and proceeded to carry out the will by taking charce of 
~eSuit was brought in 1834. 
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the property, until the 23d day of February, 1866, when 
she, by ordinary warranty deed, conveyed the Jand to Al- 
len Blair, one of the witnesses to the will. Blair, on the 
3lst day of January, 1867, sold the land, and by proper 
deed conveyed it to William MaGovirk, he having 
had notice of the will before his purchase from Blair. On the 
5th day of March, 1877, MaGovirk sold and conveyed the 
land to Young Vanzant, who had no notice of the will 
when he purchased. Vanzant kept possession of the land 
for two years, and re-sold the same to MaGovirk, and 
gave him a bond for titles. MaGovirk kept the land for 
one year, and surrendered possession to Vanzant, which 
was in 1880 or 1881. Under these facts, the court instructed 
the jury that, if Mrs. Robinson took charge of the property 
and used the same for her own benefit, then they might 
presume that she assented to the legacy to her children ; 
and if she had sold and conveyed the land for her own 
benefit, this would also authorize them to presume her 
assent to the legacy. 

These instructions to the jury are the main errors com- 
plained of. 

We see no error in these instructions to the jury. “The 
assent of the executor may be presumed from his conduct, 
as well as his expressed consent” (Code, §2452), and we 
think that the conduct of the executix in this case is equiv- 
alent to her expressed consent. 

2. The next complaint is that the court held that the 
defendants in error, being the children of Wiley Roberts, 
the testator, could not sue for the land until the youngest 
child became of age, and that Mrs. Roberts was not their 
trustee after the youngest child became of age, and if the 
action was not barred between the time the youngest child 
became of age and the bringing of this action, then the 
plaintiffs could recover. This charge seems to us to be 
sound law. The action of ejectment is brought to recover 
the possession of land. The right to possess the Jand sued 
for must be in the plaintiffs when the action is commenced. 
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By the terms of Roberts’s will, Mrs. Roberts, the executrix, 
was to have the control and possession of this land; there 
was no such right in testator’s children; only after the 
youngest child became of age did Mrs. Roberts’s right of 
possession cease and the right of possession become vested 
in Roberts’s children ; then, and not til] then, had any right 
of action accrued to them. 
Judgment affirmed. 


TAYLOR, justice, vs. BENJAMIN. 


Although a garnishment cannot issue on a distress warrant, yet where 
a garnishment was so issued and served, and the garnishee an- 
swered, admitting indebtedness, whereupon the justice rendered 
judgment for the amount admitted, collected the amount and paid 
it over to the plaintiff in the distress warrant, the judgment was 
merely erroneous; and the girnishee having made no objection, 
and the judgment having been executed, a rule would not lie in 
favor of the defendant in the distress warrant against the justice 
to compel the payment to such defendant of the amount so col- 
lected and paid. 


March 23, 1886. 


Garnishment. Distress Warrant. Justice Courts. Rule. 
Before Judge Apams. Effingham Superior Court. No- 
vember Term, 1885. 


Reported in the decision. 


P. W. Metprim; R. F. OC. Surta; J. G. & D. H. Crark, 
for plaintiff in error. 


A. C. Wricut, by S. B. Apams, for defendant. 


BLANDFORD, Justice. 


Lloyd Benjamin brought a rule against W. F. Taylor, in 
which he alleged that one Moore had sued out process of 
garnishment on a distress warrant, which had been issued — 
at the instance of Moore against him, Benjamin, and one 
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Tison had been served with summons of garnishment in 
said garnishment suit, and he, Tison, had appeared and 
answered the summons, admitting that he owed the said 
Benjamin the sum of $18.45. The justice rendered judg- 
ment on said answer against Tison in favor of Moore for 
said sum admitted to be due Benjamin in his answer. The 
money was collected by the justice, Taylor, and paid over 
to Moore by him. After this, the rule was brought by 
Benjamin to compel the justice to pay him the amount 
collected from Tison and paid over to Moore, the plaintiff 
in garnishment, by the justice. The justice answered the 
rule, and the foregoing facts appeared. The court made 
the rule absolute, and to this judgment the justice excepted, 
and this is assigned as error. 

Whether the decision and judgment of the justice 
against the garnishee, Tison, is error or not, it is a sufficient 
reply to say that the garnishee made no objection, and is 
not now objecting to said decision, and Benjamin cannot 
be heard to object for him. The money went to pay a debt 
which he owed Moore. In Smith vs. Greene, 34 Ga., 
178, this court held that a garnishment could not issue on 
a distress warrant. So the judgment was merely erroneous 
in this case, and as the justice had jurisdiction of the par- 
ties and the subject-matter, his judgment was good until 
reversed or set aside in some of the ways recognized by 
law. Having coliected the money and paid it to Moore, 
the judgment was executed. Hence no rule would lie 
against the justice in such a case, under §3961 of the Code. 
Judgment reversed. 













GROVENSTEIN, executor, vs. BREWER. 


Where suit was brought on an instrument under seal, which bound 
the defendant in a certain manner and at certain times to pay the 
plaintiff for certain timber, and pending the cause the plaintiff 
died and his executor was made a party; and where, on the trial, 
the instrument sued on was tendered in evidence, together with an 
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account of the timber cut and the amount due therefor, and a re- 
ceipt written thereon for ‘‘ payment in full up to date, including a 
note given on twenty days’ time,” signed by the decedent, 
and also a note for the amount shown to be due by account; and 
where it was shown that the account and receipt, exc ept the signa- 
ture, were in the handwriting of the defendant, and that the note 
bore his signature: 

Held, that the note was admissible in evidence to show that the 
amount for which it was given had not been paid. 


March 30, 1886. 


Evidence. Contracts. Promissory Notes. Before 
Judge Apams. Effingham Superior Court. November 
Term, 1885. 


Reported in the decision. 
J.G. & D. H. Cruarx, for plaintiff in error. 


Lester & RavENEL, for defendant. 


Hat, Justice. 


The rejection of the note given by the defendant to the 
plaintiff, as was contended, in full payment and settlement 
of the demand sued on, when offered in evidence, is the 
principal error complained of. 

The suit was upon an instrument under seal, which 
bound the defendant, in a certain manner and at stated 
times, to pay the plaintiff for timber which had been cut 
and used by the defendant from lands belonging to plain- 
tiff, and which, by the contract set forth in the writing obli- 
gatory, the defendant had the right to use upon the terms 
therein mentioned. Pending the cause the plaintiff died, 
and his executor was made a party in his stead. The bond 
on which the suit was brought, with account of the timber 
cut and the amount due therefor, which had a receipt writ- 
ten thereon in these words! * Received payment in full up 
to date, including a note given on twenty days’ time,” and 
signed by plaintiff's testator, S. Grovenstein, together 
with a note in these words : 
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“ $467,99, 


Twenty days after date, I promise to pay Shadrach Grovenstein, or 
bearer, the sum of four hundred and sixty-seven dollars and ninety- 
nine cents for value received. August 29th, 1866. 


(Signed) J. J. Brewer,” 


were offered in evidence at the same time, after first 
showing that the account and receipt, except the sig- 
nature to the latter, [were in the hand-writing of the 
defendant], and proving that the note bore the sig- 
nature of the defendant, and that these papers came 
from the custody of plaintiff’s testator. The bond, together 
with the account and receipt, were admitted in evidence, 
but the note, on objection made, wasrejected. The amount 
shown to be due by the account rendered, the last item of 
credit on which bore date 19th of August, 1866, was the 
precise amount of this note, which was tendered in evi- 
dence to show that it had not been paid, and that the 
amount for which it was given was still due on the bond. 
It seems to have been a part of the entire transaction out 
of which the receipt grew, and it was necessary to a full 
understanding of the facts that it should have gone to the 
jury with the account and receipt, with which it might 
have been connected by a natural and legitimate inference 
from the other circumstances in proof. It explained the 
receipt, and served to rebut any presumption that might 
have arisen from the fact that it was accepted in payment 
of the plaintiff'sclaim. These are not open questions here ; 
- they were decided by this court in a case similar in its facts 
and identicalin principle. Hal) Self. Feeding Cotton Gin 
Co. vs. Black et al., 71 Ga., 450. The evidence was pertinent 
and should have been admitted. A verdict rendered in 
its absence was unjust to the plaintiff and should have 
been set aside and a new trial awarded. 
Judgment reversed. 
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ELLIoTT vs. GAMMON e¢ al., commissioners. 


1. The commissioners of roads and revenues of Floyd county having, 

under a special act of the general asembly, purchased the bridges 
which adjoin and touch the city of Rome, and having control 
thereof as county officers by reason of such purchase of them, and 
making them free instead of toll bridges, as formerly, no reason 
appears why they may not rebuild them when washed away by 
a flood. No objection is made by the city, but only by a citizen 
and tax-payer of the county. 
It is for the commissioners, and not for the complainant, to deter- 
mine whether immediate taxation or a new debt in bonds, with 
gradual taxation to pay it, is more advisable. When they decide, 
and the requisite number of voters authorize the new debt, no 
further objection can be made. 

- The constitution of 1877 dec'ares that the debt of a county shall 
not exceed seven per cent. of the assessed value of its taxable 
property, and that it shall not incur any new debt without the as- 
sent of two-thirds of the qualified voters thereof at an election for 
that purpose, to be held as may be prescribed by law. The act 
of October 14, 1879, prescribed the manner in which such a vote 
should be taken; and if an election be so held, and two-thirds of 
the voters sanction the new debt within the constitutional limits, 
it binds the county. 

(a.) It isnowhere alleged that the present debt of the county exceeds 
seven per cent. of the assessed value of all its taxable property. 
(b.) Such an electioa must be held under a general law, and a sub- 
sequent local law, providing for a different mode of holding the 

election, would not be valid. 


May 1, 1886. 


County Matters. Roads and Bridges. Floyd County. 
Constitutional Law. Elections. Before Judge Branuam. 
Floyd County. At Chambers. Aoril 24, 1886. 


Reported in the decision. 
Unperwoop, Rowe, & CHENEY, for plaintiff in error. 
No appearance for defendants. 

Jackson, Chief Justice. 


James M. Elliott applied by bill in equity to the judge 
of the superior court of the county of Floyd. holding and 
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exercising chancery powers, for a writ of injunction against 
the commissioners of roads and revenues of that county, 
to prohibit them from incurring a debt in coupon bondsof 
- $40,000 in order to re-build certain bridges swept away by 
the recent flood.. The chancellor refused the writ of in- 
junction, and error is assigned on that refusal. 

The allegations are that the bridges are necessary, and 
ought to be re-built, but that the proper course to raise the 
money is by taxation, and not by incurring a debt, though 
the commissioners propose to take a vote of the people 
upon the question of incurring the debt, and do not con- 
template creating the bonded debt unless authorized by 
that vote; that some of the bridges are partly in the city 
of Rome, and the commissioners cannot so re-build with- 
out the sanction of the municipality of Rome, and that the 
commissioners cannot hold the election which they pro- 
pose without legislative authority. ; 

It appears from the allegations in the bill that the com- 
missioners, by special act of the general assembly, pur- 
chased the bridges which adjoin and touch the city, and 
control the same as county officers by reason of such pur- 
chase of thein, and making them free to all the people, 
they having been formerly toll bridges. We do not see, 
therefore, why they may not re build that which the county, 
by authority of law, purchased for the people of the county. 
Moreover, it is inconceivable that the city will object to 
the county re-building bridges essential to its commercial 
prosperity. Again, the city has made no opposition up 
to this time, and does not intervene, as a party, and why 
the complainant assumes to interpose for the city nowhere 
appears in this record, his allegation being that he is a 
citizen and tax-payer of the county. We are unable, 
therefore, to see any valid reason on this ground to enjoin 
the action of the commissioners. 

It is for the commissioners, and not for the complainant, 
to determine whether immediate taxation or a new debt 
with gradual taxation to pay it by degrees as the bonds 
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fall due [is best]; or, in other words, whether it is more ad- 
visable to raise forty thousand dollars out of the people in 
one year, and that the year of this terrible freshet, which 
must have damaged private, as well as public property, or 
to incur the debt and raise it in annual taxation for smaller 
sums annually drawn from the people. When they decide, 
and the requisite number of voters authorize the new debt, 
all other mouths are shut. The minority must yield. 
So that the whole question turns on the authority of the 
commissioners under the constitution and laws to order the 
election, and if the result be favorable by the vote, to issue 
the bonds. 
The constitution declares that the debt of the county 
shall not exceed seven per cent. of the assessed value of 
its taxable property, and that it shall not “incur any new 
debt .... withoutthe assent of two-thirds of the qualified 
voters thereof at an election for that purpose, to be held 
as may be prescribed by law.” Constitution, Code, §5191. 
An act was passed prescribing the manner of that vote 
to test the desire of the people, on the 14th of October, 
1879, codified in $508 (i), (j),(K), (1) and (m) of our Code. 
Therefore, the constitution sanctions the action of the 
commissioners in the Ist paragraph of the 7th section of 
the 7th article thereof, codified in section 5191 of the Code, 
when the law shall prescribe how the election shall be 
_ held, and the act of 1879 prescribes how; and when the 
election held in that way by a two-thirds vote sanctions 
. the new debt, it binds the county. It is nowhere alleged 
that its present debt exceeds 7 per cent. of the assessed 
value of all its property, and what is not alleged does not 
exist, so far as this.case is concerned. 
_ Inthe County of Dougherty vs. Boyt et al., 71 Ga., 484, 
-it was held that this general law, codified in section 508 (i) 
et seqg., must be followed over a subsequent local law on 
the subject of a bonded debt for a bridge; if, therefore, 
any special law of the general assembly should now pre- 





MARCH TERM, 1856. 769 





Yon vs. Baldwin. 


scribe a different mode, it would be invalid, but the gen- 
eral law would rule, as codified in §508 (i), etc. | 
Judgment affirmed. 





Yon vs. BALDWIN. 


Where two judgments were rendered in a justice’s court for $81.85 
and $76.89, respectively, and the executions issued on them were 
each levied on different mules, and the same person interposed a 
claim to both the mules levied on, embracing both in one claim 
affidavit and bond, and neither the value of the property levied on 
nor the amount of the debt in controversy was within the jurisdic- 
tion of the justice’s court, the justice had no power to try such a 
claim case. If he did so, his judgment was a mere nullity; nor 
was it rendered valid by the fact that the case was appealed to the 
superior court and the appeal was dismissed. Therefore, if a 
second claim was interposed, the void judgment of the justice did 
not make the case res adjudicata. 

(a.) Consent of parties for a justice to try a case beyond his jurisdic- 
tion could not confer on him jurisdiction to do so; nor could such 
a void proceeding operate as an estoppel upon tlie parties. 

April 27, 1886. 


Justice Courts. Jurisdiction. Judgments. Nullities. 
Estoppel. Res Adjudicata. Before Judge Cuarke. Ran- 
dolph Superior Court. November Term, 1885. 


Reported in the decision. 


W.C. Worritt, by J. H. Lumpxry, for plaintiff in error. 


A. Hoop, by brief, for defendant. 


Hatt, Justice. 


Upon an agreed state of facts, the court determined that 
the matter in issue between the plaintiff in execution and 
the claimant was res adjudicata. Whether this deter- 
mination was correct or otherwise depends entirely upon 


the authority of the justice’s court to render the judgment 
v 76-49 
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which is now set up in bar to the claimant’s right. Two 
judgments were rendered in that court in favor of the 
plaintiff and against the defendant :.one was for the sum 
of $81.85, the other for $76.50; on each judgment an exe- 
cution issued, and each of these executions were levied on 
different mules; both mules were claimed by the same 
party, and were embraced in one claim affidavit and bond: 
Neither the property levied on was in value, nor the 
amount of the debt in controversy, when aggregated, was 
within the jurisdiction of the justice’s court, but exceeded 
it by more than fifty dollars. It is now insisted that this 
excess in amount over and above the jurisdiction of that 
court rendered the justice’s judgment void, and that such 
judgment was not made valid by the appeal taken to the 
superior court, where it seems to have been dismissed ; 
that the jurisdiction of the latter court was appellate and 
not original, and in this respect was regulated and con- 
trolled by that of the former; in short that, auoad hoe, 
the jurisdiction of the superior court was the jurisdiction 
only of the justice’s court, and that there was no valid 
judgment from which an appeal could be taken, and there- 
fore the proceeding in both courts was a mere nullity. 
This position, in whole as well as in all its parts, appears 
to us to be sound and impregnable, and to be fully sus- 
tained by authority. It is scarcely necessary to remark 
that consent of parties could confer no jurisdiction in a 
case not only not provided for, but forbidden by the law. 
Neither do we perceive how a void proceeding can be 
made to operate as an estoppel. 
Judgment reversed. 


THe CENTRAL RAILROAD vs. THOMPSON. 


1, As the case is returned for a new trial, no opinion is expressed on 
the evidence. 

2. It isthe cuty of a railroad company so to arrange its station or 
depot that a passenger who gets off at the depot or place to alight 
may get off the car without danger ; and it is also its duty to furnish 
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such a way of exit from the depot over its right-of-way that the pas- 
senger may go away from the place at which he is invited to get 
on and off, without danger to life or limb; but itis not its duty 
to see him safe and secure in his exit from the track and\over its 
1ight-of-way. The carrier is not bound to insure him a safe exit 
from the depot, but to insure only a safe way for him to use for an 
exit. 

-) The charge on this subject was hardly apposite to the case, where 
the injury did not occur at a depot, but at a point several hundred 
yards therefrom, where the passenger was induced by the agents 
of the company to leave the train, or else voluntarily left it with- 
out inducement from them. 

(b.) There is a difference between the ordinary announcement of a 
sta‘ion as the train approaches it, so that the passengers may pre- 
pare to leave the train when it reaches the station, and the an- 
nouncement after the train has stopped; in the latter case, it is 
equivalent to inviting the passengers for that station to leave the 
train. Ifthe passenger in this case got out withont such an an- 
nouncement, it was his act; if he was deceived by the announce- 
ment, it was the company’s act, so far as fault is concerned. 

(c.) The issues in this case as to the fault of the company or the de- 
ceased, both in respect to leaving the train and in respect to his © 
not re-embarking, and the respective diligence or negligence of 
each, both before and after his leaving the train, stated. 

(d.) The railroad company contracted to give the passenger im this 
case a safe transportation to the station of his destination, and 
until it carried him to that regular and safe landing, it was respon- 
sible for slight neglect, extraordinary diligence being the measure 
of its care for him to that place. But though the company may 
have been negligent, it could defend itself and defeat a recovery of 
damages by showing that, when the passenger was endangered by 
its negligence, he could have avoided the consequences of it by. 
the use of ordinary care. 

. Negligence is a question for the jury, and it is error for the judge 
tocharge that if certain facts exist, then there is negligence in the 
carrier. The only exception to this rule is where the law makes a 
thing negligence in express terms, as in failing to blow the whistle 
or ring the bell of alocomotive in approaching a crossing. In such 
a case, the judge may instruct the jury that the omission is negli- 
gence. 

Although a portion of the charge may have been rather confused 
or unhappily expressed, yet where its meaning was that, when a 
railroad company has done all the law requires it to do, it is enough, 
and it cannot be made liable for unavoidable accident, it was not 
error. 

5, There was no error which will require a new trial in charging to 
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the effect that the law wisely requires extraordinary diligence on 
the partof railroads and their employés in transporting passengers, 
as human life is at stake from steam carriage, and for slight negli- 
gence they are, and ought to be, responsible. 

(a.) In a charge to the jury, an encomium upon the law is unneces- 
sary, if not one-sided, in lauding the wisdom of the law which 
bears on the company, unless a like encomium be passed upon 
that which imposes care and diligence upon the passenger; but it 
is not such error as requires a new trial. 

(b.) It is not always best, in charging upon the trial of a case, to use 
the language of a reviewing court in discussing it. 

6. The jury is not confined to any procrustean rule in measuring the 
value of a life. The life-tables are an aid to that end, but age, 
health, habits, and the money one is making, are also data from 
which a conclusion may be drawn. 

. A passenger is not a trespasser because he walks on the track of 
his carrier when he sees no train coming. 

. In an action by a widow against a railroad for the homicide of her 
husband, it was error to charge the jury to calculate the value of 
the life of the deceased, with the sum or amount of his annual 
pecuniary value to the plaintiff and the number of years of his 
life expectancy as a basis, and to omit entirely to submit to the 
jury the increasing incapacity of the deceased to work at his trade 
as a carpenter, or the decrease in ability to labor which age might 
cause. No arbitrary rule can be invoked tocalculate such decrease 
in value, but the jury must approximate it from the facts before 
them, such as constitution, habits, heredity, and such ex perience 
of the effects of age on muscle, nerve and endurance as they them- 
selves have had or witnessed in their intercourse with men. 

.) It would seem to follow that the verdict is too large, as the effect 
of the decline of strength with age was left out of consideration. 

. In defence to a suit by a widow against a railroad company for the 
homicide of her husband, a recovery may be defeated if the hus- 
band’s own negligence caused the injury, or if he could have 
avoided the consequences of the defendant’s negligence by the 
use of ordinary care. 


April 20, 1886. 


Railroads. Damages. Negligence. Charge of Court. 
Life Tables. Trespass. Husband and Wife. Before 
Judge CarsweELtt. Scriven Superior Court. November 
Adjourned Term, 1885. 


To the report contained in the decision, it is necessary 
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to add only that the following were among the grounds of 
the mo.ion for a new trial: 

(1) to (3.) Because the verdict was contrary to law, evi- 
dence and the charge of the court. 

(4.) Because the court erred in charging the jury as 
follows: “ The law required of them (defendant) extraordi- 
nary diligence in the protection of his person and life, un- 
til he had a safe and secure exit from their station at No. 
6. He should have been given a safe exit from No. 6.” 

(The fifth, sixth and eighth grounds rested on substan- 
tially the same point.) | 

(7.) Because the court charged the jury as follows: 
“They (the defendant) must comply with the obligations 
which the law and reason impose upon them; and, after 
having done so, they cannot be held liable for an injury 
to a person caused by unavoidable accident or catastrophe, 
which nothing could prevent; in other words, which the 
railroad company could not prevent.” | 

(9.) Because the court charged as follows: “ From the 
moment Moses M. Thompson entered the passenger cars 
of defendant at Savannah, to be carried to Station No. 6, 
the company was bound to extraordinary diligence in 
vouchsafing to him a safe transit to and delivery at the 
proper depot landing of said station; and if, by the an- 
nouncement of any of its officers or employés of No. 6, 
followed by prompt stopping of the train, passengers got 
out, unwarned by any of said officers of the company of 
their mistake, at a point some hundreds of vards below the 
depot, and Moses M. Thompson with others so got out, and, 
while threading, or attempting to thread, his way up to the 
depot, was crushed and killed by another train of cars of 
said defendant, of the presence of which said other train 
said Thompson had no knowledge, this state of facts, so 
found by you, would show negligence, when extraordinary 
care and diligence were demanded, and entitle the plain- 
tift to recover for her damages the full proven value of 
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her husband’s life. That is true, gentlemen, and I so 
charge you.” 

(10.) Because the court charged as follows: * Second.— 
If it appears from the evidence that an announcement of 
No. 6 was made, and the train stopped, it was the duty of 
passengers bound for that station to get off with all reason- 
able haste, so as not to needlessly delay the train; and if 
you are satisfied that, thus misled, passengers got off at 
that point, under the impression that they were at the 
station, and were not warned by the conductor or other 
employé of the company to the contrary, and no sufficient 
time was then afforded for them to get back on the train; 
and, under the circumstances, Moses M. Thompson had 
gotten off, and was left to grope his way in the dark and 
cloudy night to the station, and was then and there killed 
by the cars of one of the trains of the eompany, then the 
company is shown to be negligent and is liable.” 

(11.) Because the court charged as follows: “ Third.—If 
it appears from the evidence that two freight trains were 
ahead of the passenger train on that night at No. 6, and 
one of these had produced the stopping of the passenger 
train at an unusual place, by being behind time, which 
facts were known to the conductor and other empleyés on 
the passenger train, and it was further known to them 
that, immediately upon the passage of their train, one or 
both of these trains would back down on the main track, 
it was their duty to notify every passenger that had under 
mistake gotten off of this fact, and a failure to do so was 
a want of diligence for which defendant would be liable in 
case of an injury to a passenger thus unnotified. That is 
true, gentlemen.” 

(12.) Because the court charged as follows: “ Fourth.— 
The law demanding extraordinary diligence on the part 
of the railroads and their employés, in cases of transporta- 
tion of passengers, is laid in wisdom, as human life is at 
great risk, especially when public carriers employ steam 
for rapid transit, and extraordinary diligence is required 
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at their hands. For slight negligence, they are and ought 
to be responsible. [62 Ga., 567.] This is true and is the 
law.” 

(13.) Because the court charged as follows: “ Fifth.—In 
arriving at the amount of damages to be allowed in this 
case, if they allow any, the jury, to use the language of C, 
J. Jackson, are not restricted to any procrustean rule in 
the mode of estimating the value of a life; the age ofa 
man, the health he enjoys, the money he is making by his 
labor, his habits, are data from which the jury may argue 
how long he will probably live and work, and what his 
life is worth to his wife in its pecuniary value. This is 
true, gentlemen. This is the rule laid down by which you 
are to estimate the damages, if you find any.” 

(14.) Because the court charged as follows: “ Sixth.— 
A man is not a trespasser for merely walking on the track , 
and certainly he is not, if, at the time he walks on it, it is 
not known to him that the trains are coming.” 

(15) Because the court, after charging the jury, at the 
request of the defendant’s counsel, as follows: “If you 
should find from the testimony that the deceased, from his 
own choice or volition, before reaching the depot, and 
while the train was stopped, saw proper to leave the car 
and walk to the depot, instead of remaining on the cars 
until arriving at the depot, then the railroad company had 
discharged its whole duty to him as a passenger, and the 
rule of law requiring extraordinary diligence of defendant 
as a common carrier of passengers, as far as related to the 
deceased, no longer applied to his case,” added thereto the 
following: “I give you that in charge, gentlemen, with 
this qualification, that it was defendant’s duty to trans- 
port Mr. Thompson safely from Savannah to Station No. 
6, and to furnish him with a safe exit from the railroad 
track. Their duty was to give him a safe crossing over 
their track and their right-of-way at No.6. He was en- 
titled to a safe discharge from their track, and a safe cross- 
ing over their right-of-way at Station No.6. If they did 
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that, then the relation of passenger and common carrier 
ceased, and they have discharged the obligation of extra- 
ordinary diligence required of them by law.” 

(The sixteenth, seventeenth, eighteenth, nineteenth, 
twentieth, twenty-first and twenty-second grounds are set 
out in the eighth and ninth divisions of the decision.) 

The motion was overruled, and the defendant excepted. 


Lawton & OCunnincuaM, for plaintiff in error. 


Hossy & Matruews ; Hook & Montcomery, for defend- 
ant. 


Jackson, Chief Justice. 


Mrs. Thompson sued the Central Railroad and Banking 
Company of Georgia for the homicide of her husband, and 
recovered a verdict for the sum of $7,500. 

The defendant made a motion for a new trial on twenty- 
two grounds, and assigns error on each of those grounds. 
They can be grouped together so as to make our task much 
less laborious than it would be should each be considered 
separately. 

The homicide occurred near Station No. 6 of the Central 
Railroad, and was caused by the husband of plaintiff leav- 
ing the car before it reached the station at a spot some 
several hundred yards below it, and being run over by the 
backing of a freight train while he was making his way 
towards the station. The passenger train on which he was 
a passenger had stopped because the freight trains were 
so long as to block its way with some two or three cars. 
These freight trains were also out of time. The position of 
the plaintiff is that her husband was induced to leave the 
car by the announcement of “ No. 6—passengers get off!” 
or words to that effect, by the conductor or officer of the 
road authorized to make such announcement and give such 
direction, while the contention of the defendant is that no 
such announcement was made or direction give by one in 
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authority, but he left the car of his own volition, being 
well acquainted with the station and all its surroundings, 
and assuming the responsibility of caring for himself. The 
contention of the plaintiff is, further, that her husband 
wished to get back on the train, but was prevented by the 
conductor, who told him not to do so, as it was moving, and 
thus he was left in darkness; while, on the other side, the 
company contend that he was warned not to get off by 
the conductor, aad after he did, he was asked to get 
back by a friend and declined, saying in both cases words 
to the effect that he could take care of himself. The con- 
tention of the plaintiff is that it was the company’s negli- 
gence thus to leave him in darkness, to thread his way as 
best he could to the station, even though it was his own 
carelessness to get off where, and under the circumstances, 
he did; while to this the company replies that he could 
have avoided the consequences to himsclf of that negli- 
gence of theirs by ordinary care, familiar as he was with 
the locality and surroundings, and therefore cannot recover 
under section 2972 of the Code. 

1. These mainly were the issues between the parties, 
and inasmuch as the ease will be remanded for a new trial, 
we decline to express an opinion on the first three grounds 
of the motion, which attack the verdict because contrary 
to evidence, and therefore to law. 

2. The 4th, 5th, 6th, 8th, and the qualification of the 
request in the 15th ground of the motion, make the same 
allegation of error and may be considered together. They 
are all to the effect that the judge erred in charging the 
jury to the effect that the law required the defendant to 
use extraordinary diligence in protecting the passenger’s 
life and person until he had a safe and secure exit from 
their station at No. 6, repeating it again and again, with 
the variations, that he must have a safe and secure exit 
from their track, and that they must make his exit from 
No. 6 safe and secure, after he had been discharged from 
their cars as a passenger, and must furnish him a sale cross- 





778 SUPREME COURT OF GEORGIA. 


ee] 


The Central Railroad vs. Thompson. 





ing from their track at No. 6, and that they must give him 
a safe crossing over their track and their right-of-way at 
No. 6, and that he was entitled to a safe discharge from 
the track, and a safe crossing over their track and right-of- 
way at No. 6. 

We think these charges were not sufiiciently guarded, 
and were calculated, without modification or explanation, 
to mislead the jury. 

Undoubtedly it is the duty of a railroad company so to 
fix its station or depot that a passenger, who gets off at the 
depot or place to alight, may get off the car without dan- 
ger; and it is also its duty to fix such a way of exit 
from the depot over its right-of-way that the passenger 
may go away from the place he is invited to get on and off 
at without danger to life or limb; but it is not its duty to 
see him safe and secure in his exit from the track and over 
its right-of-way. The cars are often gone, with the officers 
and agents of the company aboard, before the passenger 
leaves the spot where he was landed at the depot, and who 
is to use this extraordinary diligence to see him clear over 
the right-of-way, safe and secure on his route home? Not 
the conductor, for he is gone. Not the agent at the station, 
for it is not in the line of his business. Must the company 
employ some one to accompany him, or watch him as he 
leaves the depot, and until he is over the right-of-way ? 
We think not. 

The obligation of the company is to furnish the way— 
an easy and safe way out of the car by steps onto the 
landing at the depot, and a safe road or path thence over 
its track and right-of-way at the depot, and there its obli- 
gation ceases in these respects. The passenger must him- 
self step off on the convenient arrangement for his egress 
out of the car and over the road prepared for that exit. It 
is not bound to insure him a safe exit, but to insure him 
only a safe way for him to use for an exit. 

Besides, the charge is hardly apposite to the case. This 
passenger was not landed at the depot; he was induced 
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by the agents of the company, or he voluntarily got out 
without inducement, several hundred yards from the sta- 
tion. That place was not fixed for landing passengers, nor 

was the company required to fix it for that purpose. Pas- 

sengers voluntarily getting oif there, without some an- 

nouncement or action of the company’s agents, did so at 

their own venture and risk as passengers; and if an an- 

nouncement of the agent of the company led the passenger 

to land there, then it was a want of extraordinary diligence, 

and more than slight neglect, to cause the passengers, the 

cars being stopped, to get off at such a place. It is not 

the ordinary announcement, when the train is approaching 

a depot or station, and in motion, of “ No. 6,” so that the 
passengers may prepare to leave when the train stops 
at No. 6, but the car is stopped and not in motion at all, 
and the announcement can mean nothing but ‘Get out 
here,” and if the agent in charge makes the ery, “No. 6!” 
it is equivalent to saying, under such circumstances, “We 
are at the station.” 

If he got out without such an announcement, it is his act 5 
if deceived by the announcement, it is theirs, so far as fault 
is concerned—his fault in the first case, theirs in the second- 

True, after he is out, if prevented from getting back by 
the conductor, though he got out without the announce- 
ment, it is not diligence towards a passenger, if the place 
be dangerous, not to take him back, even if necessary to 
stop the starting train to do so; and true, too, alter he gets 
out on their announcement, or is prevented from getting 
back, [ir] he can avoid the consequence of such conduct 
by ordinary care in looking out for danger and avoiding it, 
then, if he does not use such care, he cannot recover, 

The case gravitates to that spot—to the acts and omis- 
sions to act there of both parties—and it is fer the jury to 
scan all the testimony and see who is to blame there, bear- 
ing in mind that the presumption is against the carrier, 
and that the onus is upon it to rebut that presumption. 
What caused the stop there of the passenger train; if 
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the freight trains, were they on time, and why not, if not; 
what sort of place was it in respect to tracks and culverts; 
were the tracks close to each other near this switch; was 
it dark and dangerous to get safely away from this spot; 
was the freight train backing when it ran over deceased ; 
did it have lights; did others get off at the same place and 
get to the station safely ; did deceased know the spot, and 
could he have avoided the consequences of his being in- 
duced to get off there by ordinary care, or, by reason of 
drinking or otherwise, was he careless and negligent, and 
thereby did he fail to extricate himself from the situation; 
was he induced by the agent of the carrier to land there 
by an announcement of “ No. 6” by such agent, or did 
he leave the car without such announcement; after he got 
off in this place, if dangerous, did he try to return on board, 
and was he prevented or advised not to do so by the con- 
ductor, and was he le‘t there in a dangerous place, and is 
this slight neglect in the carrier of this passenger to 
station No. 6, it being bound to extraordinary diligence to 
transport him to that safe landing, and slight neglect being 
sufficient to fix liability upon it for not so doing; or did he 
decline to re mount the car when he could without assist- 
ance or with it, if offered, and was he determined to care 
for himself and brave the danger of the situation when, by 
ordinary care, in getting aboard again, or by ordinary care, 
in walking on a track other than that the freight train 
occupied, or between the two tracks if there was room, he 
could have avoided the impending danger ;—these are the 
questions for the jury to answer by the proof before them, 
and fix the negligence where it belongs, if on one side alone} 
or if on both, then to apportion the amount of damage 
according to the several negligence of each. 

A safe transportation to the station the company con- 
tracted to give this passenger, and until it carried him to 
that regular and customary and safe landing, it was respon- 
sible for slight neglect, extraordinary diligence being the 
measure of its care for him to that place; yet the com- 
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pany, though negligent far beyond slight neglect, though 
very far from using extraordinary diligence in its care for 
this passenger, can defend itself from all damages and de- 
feat any recovery by showing that when he was endangered 
by their negligence, he could have avoided the conse- 
quences of it by ordinary care of himself. 

It is our opinion, therefore, that the judge did not suffi- 
ciently guard the extent of the duty of the company, in 
respect to what he said about a safe cxit from the depot. 
and the crossing and the right-of-way, inasmuch as the 
catastrophe occurred, not at the station or the crossing, 
but at a considerable distance therefrom, at which place 
it was under no obligation to fix a safe way of exit for its 
passenger; nor, unless its own announcement and direction 
had put them out there, or it had declined to re-take him 
aboard, was it under obligation to afford him help in his 
exit from that place, if he had with fool-hardiness put him- 
self there and declared he would take care of himself, and 
declined its assistance; for if he so acted, it is his own reck- 
sessness that caused his death. 

3. The 9th, 10th and 11th grounds of the charge are 
erroneous, because they tell the jury what facts make neg- 
ligence; that is, the judge instructed the jury that,if such 
and such things appeared from the evidence, orif such and 
such facts exist, then there was negligence ia the company. 
This court has repeatedly held for many years that negli- 
gence is a question for the jury; that what facts make a 
case of negligence is a conclusion which the jury must 
reach without aid from the court, and that the court errs 
if the judge in charging the jury tells them what facts 
make negligence, and thus reaches a conclusion for them, 
and instructs them that they must adopt and enforce his 
conciusion from the facts,so concluding them on an issue 
the law gives them to try and excluding their own judg- 
ment of what is negligence in the case before them. 

The only exception to this long line of successive decis- 
ions of this court on this point is the case where the statute 
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law makes a thing negligence in express terms, as in case 
of failing to blow the whistle or ring the. bell when the 
train approaches a crossing in the country or the city and 
town respectively. He may tell the jury that this omis- 
sion is negligence, because the law says it is, and the iaw 
he must give in charge. 

4, The seventh ground is, “they (the defendant) must 
comply with the obligations which the law and reason im- 
nose upon them; and having done so, they cannot be held 
liable for an injury to a person caused by unavoidable 
accident or catastrophe which nothing could prevent; in 
other words, which the railroad company could not pre- 
vent.” We think it is rather confusedly or unhappily ex- 
pressed, but it means that when the company has done all 
the law requires them to do, it is enough, and it cannot 
be made liable for unavoidable accident. So construing 
it, we see no error therein. 

5. Noris it error to charge to the effect that the law re- 
quires extraordinary diligence on the part of railroads and 
theiremployés in transporting passengers, wisely,as human 
life is at stake from steam carriage, and for slight negli- 
gence they are, and ought to be, responsible. In acharge 
to the jury an encomium upon the wisdom of the law is 
unnecessary, if not rather one-sided in lauding the wisdom 
of the law which bears on the company, unless a like en- 
comium were passed upon that which imposes care and 
diligence also upon the passenger; but it is hardly error, 
certainly not such as would require a new trial. The lan- 
guage which the judge used is that of this court in Craw- 
ford vs. The Georgia Railroad, 62 Ga , 566, the substance 
only being stated above; but it is not always best to use 
the language of a reviewing court in a charge to the jury; 
if it were done, every charge would run counter to the 
jurisdiction of juries at nis? prius upon what makes neg- 
ligence. 

‘6. It certainly is not error to tell the jury. as complained 
of-in the 13th ground, to the effect that the jury is not con- 
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fined to any procrustean rule in measuring the value of a 
life. Age, health, habits, the money he is making, are all 
data from which the jury may argue his lengthof life and 
ability to work, and thus what that life is worth to his wife. 

To hold one to tables and nothing else would work great 
injustice, not only to plaintiffs, but to the carriers ; indeed, 
more tothe carriers. ‘The tables prepared for life insur- 
ance do not contemplate at all ability to work, and how 
long that ability will continue, and how much it will de- 
crease us age increases, but those tables only calculate life’s 
duration, however feeble and incapable of labor that life 
will be in old age. Manifestly the law held by this court, 
and repeated in this charge, must be right, and ought to 
be given in charge to the jury; otherwise, gross injustice 
would often be done to plaintiffs—oftener to defendant 
carriers. 

7. Surely it cannot be the law that a passenger is a tres- 
passer if he walk on the track of his carrier. No manis - 
one for merely walking thereon when no train is coming 
upon it, but.a passenger certainly is not, if at the time he is 
so walking he sees nothing thereon. There can be noerror, 
therefore, in the charge complained of in the 14th ground. 

8. The 16th, 17th, 18th, 20th, 21st and 22d grounds are all 
allegations of error in the charge as to damages. We are 
clear that the court erred in some of these charges. They 
are as follows: 

(16.) “With the sum or amount of his (Thompson’s) an- 
nual pecuniary value to plaintiff, and the number of years 
of his life expectancy as a basis of calculation, you must 
calculate and find, in an aggregate sum of dollars and cents, 
the value of Mr. Thompson's life to plaintiff. This aggre- 
gate sum, when so ascertained and fixed by you, is what 
the plaintiff would have received from the labor and ser- 
vices of her deceased husband through the series of years 
(fixed and determined by you) which he would probably 
hev: liv d had he not been killed, at the annual rate.of his 
lite value to her, as ascertained and determined by you. 
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And she is entitled to recover this sum, reduced and di- 
minished to its present cash value, under the proper rule 
of discount.” | 

(17.) Because the court erred in not instructing the jury 
as to the proper mode of ascertaining the present cash 
' value of Thompson’s life, the only reference to the same 
being such as is contained in the above extract from the 
charge. 

(18.) Because the court failed to instruct the jury, after 
stating to them a rule for estimating the amount of dam- 
ages, that the amount must be diminished by them, if they 
found that Thompson had himself been guilty of negligence, 
in proportion to the amount of negligence contributed by 
him. 

(20.) Because the damages assessed by the jury are ex- 
cessive. 

(21.) Because the court erred in not charging the jury 
that, in estimating the damages, they should consider the 
fact that plaintiffs husband, as he grew older, would have 
been less able to pursue his vocation as a carpenter, and 
that therefore his earning capacity, if he had lived the eigh- 
teen years shown by the tables of mortality, would have 
been diminished. 

(22.) Because the court erred in not calling the attention 
of the jury to the declining years of the plaintiffs husband, 
and the apparent decrease, year by year, of his capacity to 
labor in his business of a carpenter. 

The court erred in giving the rule in the 16th ground, 
without more. In the 21st and 22d grounds of the motion, 
these omissions are clearly laid down. Assuredly the 
court should have called the attention of the jury to the 
increasing incapacity for labor, as a carpenter, of the plain- 
tiff’s husband as age grew heavier upon him, and to such 
decrease of the value of his life to his wife, as such con- 
tinuing decrease from year to year, when it began, of his 
ability to work would necessarily cause. To ascertain this 
decrease exactly is impossible. No arbitrary rule like that 
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which counsel for plaintiff in error would seem to derive 

from his 13th ground of error can be invoked to calculate 

it. The counsel must abandon their fondness for a pro- 

crustean rule here, for no mortality table can estimate it 

with any approach to accuracy. The jury must approxi- 

mate it from constitution, habits, heredity and such expe- 

rience of the effect of age on muscle and nerve and endur- 

ance as they may have had themselves, or witnessed in 

their intercourse with men. In respect, therefore, to 
measuring the value of his life, it must be left to thejury, 

and no exact mode can be fixed as seems to be desired in 

the 17th ground. As to the 18th ground, the court else- 

where instructed the jury on the point made therein. It 

would be well, however, to repeat it in this connection on 

another trial, as it bears directly on the apportionment of 

damages in case of contributory negligence, should the jury 

find such to be the fact here. It would seem to follow 

that the verdict is too large, as the effect of decline of . 
strength with age was left out, as complained in the 20th 
ground, 

9. The 19th and last ground to be considered is, 

(19.) Because the court erred in failing to charge the 
jury the rule of law set forth in section 2972 of the Code, 
to-wit: If the plaintiff (in this case plaintiff's husband) by 
ordinary care could have avoided the conseq uences to him- 
self, caused by the defendant’s negligence, she is not enti- 
tled to recover. 

The point was decided at this term in the case of Har- 
ris vs. The Central Railroad Company, ante, 501. This 
issue is also in this case. The company has the bar to 
recovery, if the plaintiff's husband’s own negligence 
caused the injury, given in Code, section 3034, which is: 
given to the jury in the case at bar here; but it has also 
the bar of section 2972, which pre-supposes negligence in 
the company, the consequences of which, by ordinary care, 
the deceased could have avoided. There his own negli- 


gence alone did not cause it; but the carrier’s negligence 
v 76-50 
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put lim in jeopardy, in danger of death as its consequence, 
yet by ordinary care he could have avoided the conse- 
quences of the other’s negtigence and did not. Because 
when he could, he did not avoid the impending danger by 
the use of mere ordinary care, he forfeits recovery, and his 
wife stands in his shoes. 

But sce the case, supra, where the distinction is clearly 
drawn and illustrated. The court should have given sec- 
tion 2972 in charge. 

Judgment reversed. 


KimproucH vs. THE STATE OF GEORGIA. 


On the trial of an indictment for larceny from the house, it was ad- 
missible toshow that the defendant went tothe owner of the stolen 
property and said that the latter had presented him at court; that 
if he swore to the tracks found at the scene of the offense, the de- 
fendant wou'd be hurt; otherwise he would not be; that he wanted 
the owner to go to his lawyers and ‘‘ swear them tracks did not 
get the cotton ;” an‘1 that he would rather pay a bale of cotton, or 
$100, than for the owner to swear to the tracks. Such testimony 
was not objectionable on the ground that it was in the nature of a 
confession, or because counsel for defendant desired to examine a 
witness in the absence of ‘the jury as to its admissibility. 


May 1, 1886. 


Criminal Law. Evidence. Before Judge Bower. Web- 
ster Superior Court. October Term, 1885. 


Reported in the decision. 
I. G. Smormons, for plaintiff in error. 


C. B. Hunsov, solicitor general, by W. A. Hawxrns, for 
the state. 


Jackson, Chief Justice. 


The defendant was found guilty of larceny from the 
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house, and comes to this court on a single exception pre- 
sented by his counsel. 

That is, {hat a witness* was allowed to testify that “ some- 
time after Christmas, defendant came to see my husband 
an‘l said, ‘ Bill, you presented me at court. Now, if you 
swear to the tracks, I'll be hurt, and if you don’t, I won't be 
hurt. Now, I want you to go to my lawyers and swear 
them tracks did not get the cotton. I had rather pay a 
bale of cotton, or a hundred dollars, than for you to do it.’” 
Defendant’s counsel objected,on the ground that, if the 
evidence was in the nature of confessions, he desired to 
examine the witness, in the absence of the jury, as to its 
admissibility; and further, that it was in the nature of a 
confession without more. On this, error is assigned here. 
There is none. 

Judgment affirmed. 


Tae Swirr Specrric Company e¢ al. vs. Davis, admin- 
istratrix. 


[This case was argued at the last term, and the decision reserved. ] 


. Whether section 2367 of the Code, which provides that ‘‘ no action 
for a tort shall abate by the death of either party where the wrong- 
doer received any lLenefit from the turt complained of,’’ applies to 
actions of libel and siander or nut. Quire? 

If libel and slander be so included, the benefit which will cause an 

action therefor to survive the death of the plaintiff, must be one 

flowing immediately from the tort, and not one derived from others 

not connected therewith. Where the benefit was alleged to have 

arisen from profits derived from the sale of a certain medicine by 

reason of t1e publication of the libel, this was not sufficient. 
(a.) This differs from the case in 56 Ga., 159. 


March 9, 1885. 


Torts. Actions. Libel. Before Judge Hammonp. Ful- 
ton. Superior Court. March Term, 1885. 


*The witness was the wife of the owner of the stolen property. The defendant 
was tried on a special presentment. 
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Mrs. Annie P. Stewart brought her action for libel 
against the Swift Specific Company and J. W. Rankin to 
recover damages for a publication in which the defendants 
detailed a conversation betweer the plaintiff, her daughter 
and a newspaper reporter, in which it was stated that the 
plaintiff had been bitten by a cat; that she exhibited 
symptoms similar to those in a case of hydrophobia, imi- 
tated a cat, would get on all-fours, trying to catch rats, etc., 
and that she was cured in a wonderful manner by a certain 
patent medicine sold by the defendants, knownas8.8.S. It 
was alleged that this publication was false and malicious, 
and tended to bring the plaintiff into contempt and ridicule. 

Pending the case, the plaintiff died, and Mrs. Louisa 
Davis was appointed her administratrix. She petitioned 
to be made a party, and that the action be revived and 
proceed in her name. It was alleged that the defendants 
were benefited by the publication, in that the sale of their 
medicine was largely increased by reason of the announce- 
ment of the cure claimed to have been effected by it. 

The court granted the petition and allowed the admin- 
istratrix to be madea party. The defendants excepted. 


Reep, Retnnarpt & O’Nett; Hayeoop & Marti, for 
plaintiffs in error. 


Revuspen ARNOLD, for defendant. 
BLANDFORD, Justice. 


The question in this case is, whether §2967 of the Code, 
which provides that “no action for a tort shall abate by 
the death of either party where the wrong-doer received 
any benefit from the tort complained of,” applies to actions 
for libel and slander, and whether the same applies in this 
case, 

1. By the common law and the laws of this state up to 
the adoption of the Code, when a party to an action for 
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libel or slander died, the action died, and whether it was 
the intention of the codifiers to change the rule of the 
common law may be doubted. 

The paragraph of the Code quoted is found in chapter 
1 of title 8, treating of torts or injuries to persons or property, 
denominated “ General Principles,” which chapter treats 
of torts generally, but in which libel or slander is not men- 
tioned. Libel and slander are not mentioned until section 
1, article 2, chapter 2, which treats of injuries to reputation, 
—libel and slanderand malicious prosecution,in which no 
reference is made to the action not abating. Actions of this 
character are not encouraged by the law, as is evidenced by 
requiring the action to be brought within twelve months 
from the time the cause of action originated, and not after; 
also by not allowing the plaintiff to recover more costs 
than damages. 

2. But admit that §2967 is broad enough to cover libel 
and slander, and it is very broad, by that section the wrong- 
doer must receive a benefit from the tort; it must bea 
benefit flowing from and out of the tort complained of ; 
it must not be a benefit derived from others not con- 
nected with the tort, but it must be a benefit flowing im- 
mediately from the injury inflicted, as was the case in 56 
Ga., 159. There the wrong-doer overflowed the lands of 
the complainant, thereby doing him aninjury. The court 
held that, inasmuch as the wrong-doer was benefited by 
the tort, in that the raising the water on his neighbor’s 
land (the tort) gave him increased water power, the ac- 
tion did not abate by the death of the plaintiff. In that case, 
the benefit was the immediate result of the injury, but in 
the case now being determined, the benefit,if any, received 
by the wrong-doer is alleged to be profits derived from the 
sale of a certain medicine by reason of the publication of 
the libel. The twocases are different; in the one case the 
benefit was immediate, and in the other it is consequential 
and remote. So, whether the section is applicable to cases 
of libel and slander or not, under the facts of this case, the 
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section did not prevent the case from abating by the death 

of the plaintiff, and the court erred in allowing the ad- 

ministrator of the dead person to be made a party. 
Judgment reversed. 


JOHNSON vs. THE STATE OF GEORGIA. 


1, An indictment for perjury committed by a witness sufficiently 
charged that the oath administered to her was legal, where it al- 
leged that the accused was ‘‘in due manner sworn, laying he? 
hand on the Holy Evangelist of Almighty God, and took her cor- 
poral oath to spe.k the truth as such witness.’’ 

Where an indictment for perjury charged that the defendant was 
sworn on the trial of a case of assault and battery, it was a suf- 
ficient allegation of the materiality of the issue to state that “ at 
and upon said trial, it became and was a material question and 
questions and subject of inquiry whether the said Laura Johnson 
saw the said George Baker, the defendant in said cause, on the 
night near Judge Montgomery’s at the time of the alleged offense 
. . and whether the said George Baker . . did strike her, ... 
and whether the said Laura Johnson had sworn before the mayor 
of Americus that George Baker, defendant as aforesaid, had 
knocked her down and almost killed her,”’ etc. 

The battery was upon the witness, and the allegations in the in- 
dictment above stated sufficiently show it. It is not necessary to 
allege the fact in distinct words, if at all. It is enough that the 
jury understood the charge. 

Where the indictment alleged that ‘‘ by her own act and con- 
sent, and of her most wicked and corrupt mind, in manner 
and form aforesaid, she wilfully, knowingly, absolutely and 
falsely did commit wilful perjury,” this was a sufficient alle- 
gation that her testimony was false, without setting out in oppo- 
sition to it what was the truth. 

That the court had authority to administer the oath is plainly al- 
leged, which would support the indictment, without regard to 
what the defendant swore before the mayor. 


May 1, 1886. 


Criminal Law. Indictment. Perjury. Before Judge 
Fort. Sumter Superior Court. October Term, 1885. 


Reported in the decision. 
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J. W. Brapy; S. C. Exam; B. B. Hiytov, for plaintiff 
in error. 


C. B. Hupsoy, solicitor general, by W. A. Hawerns, for 
the state. 


Jackson, Chief Justice. 


This case comes before us on exceptions to a judgment 
overruling a demurrer to an indictment for perjury. 

1. The oath chargedis legal. It alleges that the accused 
was “in due manner sworn, laying her hand on the Hoiy 
Evangelist of Almighty God, and took her corporal oath 
to speak the truth as such witness.” It is a substantial, if 
not a literal, compliance with section 4460 of the Code. 

2. The allegation of the issue being material as charged 
is: “ And at and upon said trial, it became and was a ma- 
terial question and questions, and subject of inquiry 
whether the said Laura Johnsun saw the said George Ba- 
ker, the defendant in said cause, in the night, near Judge 
Montgomery’s, at the time of the alleged offense, . . and 
whether the said George Baker . . did strike her,. . .and 
whether the said Laura Johnson had sworn before the 
mayor of Americus that George Baker, defendant as afore- 
said, had knocked her down and almost killed her,” ete. 

The defendant was swearing on a case of assault of bat- 
tery, as is charged in the indictment, and the allegation of 
the materiality of the point is ample. 

3. The battery was upon herself, and the charges above 
excepted to show it sufficiently. It is not necessary to 
allege the fact in distinct words, if at all. Itis enough that 
the jury understand the charge. 

4. The charge contains more than the language of the 
statute; for the indictment alleges that “ by her own act 
and consent, and of herown most wicked and corrupt mind, 
in manner and form aforesaid, she wilfully, knowingly, 
absolutely and falsely did commit wilful perjury,” which 
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is sufiicient in respect to allegations that what she then 
swore was false, without further and additional allegation, 
to the effect that such and such was the truth, in opposition 
to or inconsistency with what she swore. Code, §4628. 
5. That the court had authority to administer the oath 
is plainly alleged, which would hold the indictment with- 
out regard to what she swore before the mayor, of which 
it does not appear in this record that there was any evi- 
dence, and that its retention in the indictment hurt her. 
Judgment affirmed. 


CRAWFORD vs. WILLIAMS ef al. 


1, Arule against a sheriff is not limited to cases in which he has 
neglected or violated his duty, causing injury tothe movant; but 
where he has a fund in his hands in respect to which there are con- 
flicting claims, and he is honestly in doubt as to what is his duty, 
he is entitled to the direction of the court relieving him from re- 
sponsibility as to the matter in controversy ; and this may be had 
by a rule to distribute the fund, which serves the purpose of a bill 
of interpleader, the sheriff being a mere stakeholder, and the con- 
testants litigating over the funds in his hands, 

2. Where a defendant in fi. fa. conveyed certain land, and subse- 
quently other judgments against him were rendered, if the land 
was sold by the senior execution and the fund brought into court, 
after satisfying the older fi. fa., the equity of the holder of the deed 
was superior to that of the holders of the junior judgments; and 
this could be asserted on a rule to distribute the fund. 

(a.) This case differs from those in 53 Ga., 79, and 72 Id., 767. 


April 27, 1886. 


Sheriffs. Officers. Liens. Deeds. Before Judge 
Wuuis. Marion Superior Court. October Term, 1885. 


Reported in the decision. 


Minter & Burt; J.S. McCorkie; Harrison & Prepies, 
for plaintiff in error. 


Butt & Lumpxy, by briet, for defendants. 
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Hat, Justice. 


This is a contest between a party to whom land was con- 
veyed by a defendant in execution, over money in the 
hands of the sheriff, arising from the sale of the land under 
judgments older than the conveyance, and which had been 
satisfied by the sale, and a party who held claims in 
judgment junior in date to such conveyance. The court 
awarded the money to the younger judgments, after the 
satisfaction of the older liens, and to this decision excep- 
tion was taken by the defendant’s feoffee, who was the 
movant in the rule against the sheriff, No issue wasmade 
as to the bona fides.of the conveyance from the defendant 
to the movant, and the sole question is as to equities ex- 
isting between these contending parties, and the right of 
the movant to reach the fund by rule against the officer. 

1. We cannot hold, with the defendant in error, that a 
rule against the sheriff lies only in cases where he has in- © 
jured a party by a false return, or has neglected to arrest 
a defendant, or has failed to levy an execution, or to pay 
to the plaintiff, or his attorney, moneys collected on ji. fa. 
or other process, or has failed to make a proper return of 
writs, etc., placed in his hands. That he is liable in any 
of these cases to “ an action on the case, or an attachment 
for contempt,” at the option of the injured party, is ex- 
pressly provided by the judiciary act of 1799. Code, 
§3949. He is certainly amenable to punishment for neg- 
lect or violation of duty, but it does not thence follow that 
he is not entitled to the protection, when he is honestly in 
doubt as to what is his duty, and with a view of ascertain. 
ing it,—that he may not seek and obtain the direction of 
the court to relieve him of any further responsibility as to 
the matter controverted. Disputes between parties as to 
moneys held up by the sheriff are frequently settled by 
judgments of the court rendered on rules against him. 
This is every-day practice; the sheriffis a mere stakeholder 
and stands indifferent between the contending parties. In 





794 SUPREME COURT OF GEORGIA. 


Crawiord vs. Williams et al. 


such cases, the rule stands in the place and serves the pur- 
pose of a bill of interpleader. By this means the parties 
are enabled to litigate and obtain a speedy settlement of 
their rights. So far from discountenancing, we have com- 
mended, if not encouraged, this mode of ending disputes. 
McCall vs. Walter, 71 Ga., 287 (8) (a), in which we inti- 
mated an opinion that an officer, situated as was the sheriff 
in this case, was entitled to counsel at the expense of the 
parties really interested in the suit. 

2. It is insisted by the demurrer filed to the movant’s 
rule, that, as he held no lien as a judgment creditor of the 
defendant in execution, a notice from him to the sheriff 
to hold up the money would be unavailing to charge him. 
Generally speaking, this is a correct position, as was held 
in Strickland vs. Smith, 53 Ga., 79, and in Cumming vs. 
Wright et al., 72 Id., 757. The circumstances of both 
these cases are widely different from those existing in the 
case at bar. In neither of them was there more than enough 
money to satisfy the process under which the sale was 
made. In the first, the party making the motion had but 
an inchoate lien created by levying an attachment upon 
which he had obtained no judgment; in the other, the party 
moving had only a laborer’s lien upon which he had ob- 
tained no valid judgment. In this case, the unsuccessful 
claimant had title to the land sold, which was older than 
the judgments under which his adversary claimed the fund 
in hand; the vendor was insolvent, and the party holding 
the conveyance, by resorting to a court of equity, would 
have had a right to the fund, in preference to the juniorjudg- 
ment creditor of the defendant in both the older and 
younger fi. fas.; had the former not been in existence at 
the time of the conveyance, there would have been no in- 
cumbrance or lien upon the land, and the vendee’s title 
would have been clear as to the whole of the land; had he 
satisfied the older judgments, his title would have been 
good as against the lien of the younger judgments; and 
that he preferred to have the land sold, and to claim what 
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remained of the proceeds of the sale after satisfying the lien 
older than h's deed, makes no difference in principle as 
to the extent of his rights in the subject of the controversy. 
He was practically in a court of equity, as much so as if 
he had sought that tribunal directly by bill. 

Judgment reversed. 


LEeGGETT & ComMPANY vs. VAN Horn e¢ al. 


An exemption can be set apart to a debtor in choses in action as well 
asin any other species of property; and when so set apart, it is 
free from judicial interference. Therefore, where a judgment cred- 
itor had garnished the executor of the estate of the defendant’s 
deceased father, in arder to subject the interest of the defendant 
therein, and the defendant, as head of a family, had set apart to 
him as an exempticn certain choses in action bequeathed to him 
by his father’s will, it was proper to refuse to enjoin the executor 
from turning over to the defendant the choses in action so set apart, 
and to refuse to appoint a receiver to take charge of the exempted 
assets and invest them so as to secure the plaintiff after the termin- 
ation of the homestead estate. 


March 30, 1886. 

Homestead. Equity. Injunction and Receiver. Be- 
fore Judge Apams. Chatham Superior Court. December 
Term, 1885. 


Reported in the decision. 


Cuares N. West, by Kine & Spatprye, for plaintiffs in 
error. 


Lester & Ravenet, for defendants. 
BLANDFoRD, Justice. 
The plaintifis in error obtained a judgment against 


George S. Van Horn, and on said judgment sued out pro- 
cess of garnishment directed to John C. Taylor, as execu- 
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tor of Charles S. Van Horn, deceased, the father of defend- 
ant in execution, to subject the interest of George 8S. Van 
Horn in his father’s estate to the payment of the judgment 
of the plaintiffs in error. Pending this garnishment pro- 
ceeding, George S. Van Horn applied to the ordinary, and 
had set apart to him as an exemption, he being the head of 
a family consisting of himself and wife, certain choses in 
action, willed and bequeathed to him. The plaintiffs then 
filed this bill, and, under the facts aforesaid, prayed that 
Taylor, the executor of Charles S. Van Horn, be enjoined 
from turning over to George S. Van Horn the choses in 
action set apart to him as an exemption by the ordinary ; 
also for the appointment ofa receiver to take charge of the 
assets so exempted and invest the same so as to secure the 
plaintiffs after the termination of the homestead estate. 
The chancellor refused the injunction and the prayer for 
the appointment of a receiver, and this decree is here com- 
plained of on error. 

Under the constitution and laws of th's state, an exemp- 
tion can be set apart to a debtor in choses in action as well 
as any other species of property, as has been frequently 
decided by this court, and when so set apart is as free from 
judicial interference. Jolly vs. Lofton, 61 Ga., 154. 

The court had no jurisdiction, under the allegations in 
the bill, to interpose by injunction or receiver. ‘The ex- 
emption was allowed for the benefit of the debtor and to 
the detriment of the creditors, and when properly set 
apart, the courts have no jurisdiction to interfere therewith 
at the instance of creditors as long as the same continues. 


Judgment affirmed. 


JANES & McDonaLp ws. PENNY. 


Although a mortgage may not be recorded within the time prescribed 
by law, and for that reason may not be good as against other liens 
created or obtained, ur purchases made, prior to its actual record, 
yet such a mortgage is valid as between the parties thereto, though 
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not recorded in proper time; and the mortgagor cannot attack the 
mortgage as being invalid because not recorded in due time. 

(a.) Wherecertain creditors held mortgages which were not recorded 
within the time prescribed by law, but were afterwards recorded 
and foreclosed; and subsequently, a judgment having been ren- 
dered against the mortgagor, the mortgagees obtained title thereto 
by transfer, and by sale under it a fund was raised from the mort- 
gaged property, the creditors could apply it to either lien; and if 
they applied the proceeds of the sale to the mortgage fi. fas., an 
affidavit of illegality would not lie on the ground that the fund 
was improperly applied, and? that the general execution was sat- 
isfied. 

(b.) If an instrument have all the essentials of a mortgage, it is 
valid, whether an attesting witness signed individually or officially 
as a notary public. 


May 1, 1886. 


Mortgages. Debtor and Creditor. Appropriation of 
Payments. Before Judge Estes. Floyd Superior Court. 
September Term, 1885. 


Reported in the decision. 


Junius F. Hittyer, for plaintiffs in error. 


No appearance for defendant. 
Jackson, Chief Justice. 


Janes & McDonald, as transferees of an execution in 
favor of McBride & Co. vs. H. M. Penny, had the execution 
levied upon certain property of Penny, who met it with 
an affidavit of illegality, that the same was paid, the other 
grounds being abandoned. The case was submitted to the 
judge without jury, on the following agreed statement of 
facts : 

‘Janes & McDonald sold a stock of goods to H. M. Penny for twelve 
or thirteen hundred dollars, taking therefor twelve or thirteen one- 
hundred dollar notes, of which the following is a copy: 

* $100. June 14, 1884. 120 days after date, I promise to pay to 
the order of Janes & McDonald one hundred dollars, given for a stock 
of drugs and fixtures ; the said stocks and fixtures bound for the pay- 
ment of the above note. H. M. Penny. 

Presence of T. J. Davis, Ex officio J. P.’ 
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‘This note was endorsed by Janes & McDonald and contained the 

following entries on the back: ‘Filed for record, May 16, 1885. 
A. E. Ross, Clerk.’ 

‘Georgia, Floyd County. Recorded in clerk’s office in Superior 

Court, in book J of Mortgages, page 128, No. 92. May 16, 1885. 
A. E. Ross, Clerk. Fee 25 cts.’ 

“It was agreed that the official part of the witness’s name, N. P., 
ex officio J. P., was added by the witness himself a few days before 
the filing of said note asa mortgage. It was also agreed that the 
official part of the officer’s signature was not omitted by accident on 
his part, and that it was added without the knowledge or consent of 
H. M. Penny. McBride & Co. obtained judgment against H. M. 
Penny on the 20th day of February, 1885, for sixty-three dollars; fi. 
fa., issued from justice courton said judgment, was levied on the 
stock of drugs designated in the aforesaid mortgage note on the 4th 
day of May, 1885. The said fi. fa. was transferred for value to Janes 
& McDonald on the 15th of May, 1885, and the sale postponed for 
one month, to-wit, 19th day of June, 1885. Prior to the sale, the said 
mortgage notes having been foreclosed, the mortgage fi. fas. were 
placed in the hands of the bailiff to claim the money arising from 
the sale of said goods. After sale, the bailiff disposed of his levy 
on the McBride ji. fa. with an entry showing that the money arising 
from said sale was applied to two of the said mortgage fi. fas. as being 
older liens. On the 3d of July, 1885, the said McBride ji. fa. was 
levied on certain real estate as the property of defendant. Where- 
upon said defendant filed his affidavit of illegality to said fi. fa. upon 
grounds therein stated. The judgment of the court is rendered on 
an appeal from the justice court.’’ 


So that the question is, was this McBride fi, fa. paid off, 
or should it have been paid off by the money the bailiff ap- 
plied to the mortgage fi. fas. ? The court belowsustained the 
illegality, and held that it was so paid and should not have 
gone upon the mortgage fi. fas.; or, in other words, that the 
common law judgment had priority over the lien on the 
face of the notes. The only trouble with the note-mort- 
gages is that they were not recorded in time, and therefore 
are not good against other liens created or obtained, or 
purchases made, prior to their actual record. Oode, §1957. 

But the same section declares that ‘ these liens are valid 
as against the mortgagor, though not recordelin time”— 
the exact language being “that mortgages not recorded in 
time remain valid against the mortgagor.” 
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It is the mortgagor that complains in this case of the 
mortgage. Itis he that, by affidavit of illegality, says, be- 
cause of their invalidity, the money should go to the com- 
mon law (McBride) judgment. He cannot make that 
point; and the mortgagee and the holders of the McBride 
common law execution as transferees being the same firm, 
had the right to apply the proceeds of the drugs to either of 
their two liens. This firm had notice of everything, and 
had the legal right, as against the mortgagor and defend- 
ant in execution at common law as well as in mortgage to 
appropriate the fund to either, both being valid, so far as 
the mortgagor and defendant, the same individual, is con- 
cerned. 

The lien on the face of the notes is valid, whether the 
notary public attested them officially or not. WVichols vs. 
Hampton, 46 Ga., 253. 

The affidavit of illegality should have been dismissed, 
because the fi. fa. was not paid off by the proceeds of the 
drugs, but that money went properly to the mortgage notes, 
as applied by the officer who collected it, and the court 
erred in holding otherwise. 

Judgment reversed. 


Brown et al. vs. DAVENPORT, ordinary, for use. 


1. Where suit was brought on the bond of an administrator, it was 
proper to strike pleas by a surety thereon to the effect that he 
signed a temporary bond, and that subsequently he signed the 
bond sued on, under the statement of the ordinary that the tem- 
porary bond had b»en lost, ancl that he merely wanted this signed 
as a temporary bond in its stead, and under t!:e representations, 
both of the ordinary and the principal, that it was only a tempo- 
rary bond, and that other parties would also sign, and that he 
could read but poorly, and the bond was not read to him, but the 
ordinary said it was a copy of the former bond, and that he signed 
on the basis of these statements. 

(a.) This case differs from that in 6 Ga., 202. Where the bond was 
signed by the principal and surety, and was delivered to the or- 
dinary as a deed, it was not an escrow. 
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(b.) If both parties intended that something left out of the bond at 
the time it was signed was to be inserted in it then, but it was left 
out by fraud or mistake, parol evidence would be admissible to 
engraft it therein; but if the party signed in expectation that it 
would be afterwards done, the bond as written and delivered could 
not be altered by parol. 


. Where no plea of non est factum was filed at the first term, nor 
any other plea on which it could be grafted by amendment, it 
could not be subsequently filed 

{a.) Besides, evidence seems to have been taken and introduced on 
this plea, the preponderance being against it; and it is by no 
means certain from the record that it was striken. 


May 1, 1886. 


Administrators and Executors. Principal and Surety. 
Contracts. Bonds. Escrows. Evidence. Pleadings. Be- 
fore Judge BrannaM. Haralson Superior Court. Janu- 
ary Adjourned Term, 1885. 


On September 19, 1882, S. M. Davenport, ordinary, for 
the use of the heirs of T. H. Satterfield, deceased, brought 
suit against S. M. Sattertield, principal, and Seaborn Goldin 
and W. J. Brown, sureties on the bond given by the prin- 
cipal, as administrator of T. H. Satterfield, decease. 

On July 17, 1883, Goldin filed a plea of non est factum. 
On the same day, Brown filed a plea, and on July 23, 
amended it. The plea, as amended, is substantially set 
out in the first division of the decision. On motion, the 
court struck the original plea and the allegation of the 
amendment stated, except the general issue. Evidence in 
support of Goldin’s plea of non est factum was introduced. 

The jury found for the plaintiff. The defendants moved 
for a new trial, which was refused, and they excepted. 


Unverwoop & Rowe .t, for plaintiff in error. 
Ivy F. Tuompson, for defendant. 


Jackson, Chief Justice. 


This action was brought by Davenport, ordinary, for the 
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use of the heirs of T. H. Satterfield, against S. M. Satter- 
field, administrator on the estate of T. H. Satterfield, and 
Goldin and Brown, his sureties on his administration bond. 
The jury found seven hundred dollars, with interest, against 
all the defendants, and thereupon a motion for a new trial 
having been denied the sureties, they excepted, and assign 
error here on the several grounds alleged in the motion. 

1. The main and only assignment of error insisted upon 
here is that the court erred in striking the pleas of the 
sureties. Brown pleaded to the effect that the bond was 
not read to him, and both principal and ordinary told him 
it was only a temporary bond, and that other parties would 
also sign; and upon these assurances of the principal and 
the ordinary, he was.induced to sign the first bond, of which 
this sued on was a successor, that being lost, and that he 
was induced to sign them both upon these representations 
and assurances, and would not have signed but for them, 

Brown also plead to this effect, that, if he ever signed 
the bond, it was done under these circumstances; that the 
ordinary said the temporary bond signed in 1868 had been 
lost, and he simply wanted this one signed as a temporary 
bond in lieu of that; he could read but poorly, and the 
ordinary said it was acopy of that; and having confidence 
in the ordinary, he believed it and signed, and was deceived 
by these false representations; and the ordinary said fur- 
ther, that John VY. Bush was to sign the bond with defend- 
ant and others, and he signed on that condition. 

It is insisted that the court erred in striking these pieas, 
first, because the deed was merely an escrow on the facts 
alleged; and secondly, that by misrepresentations the plain- 
tiff in error was induced to sign. 

The case of Crawford, governor, etc., vs. Foster et ai., 
6 Ga., 202, is cited to show that the deed here is an escrow ; 
but in that case the deed was delivered to the principal in 
order to get the other sureties, with the knowledge of the 
ordinary, while in the case at bar the allegation is that it 


was delivered to the ordinary himself, the officer by whom 
v 76-51 
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it was received officially, being delivered as a deed. Both 
points made here are covered and controlled by the ruling 
of this court in Lewis et al. vs. Board of Commissioners, 
etc., of Gordon County, 10 Ga., 488. The idea that the 
deed is an escrow is answered in that case on page 494, 
and the other ground, that Brown was induced so to sign 
under false representations, such as these pleas allege, 
seems to be covered by the opinion on page 491-2. The 
case of Mathis, sheriff, vs. Morgan, 72 Ga., 517, bears 
directly on the latter point, and shows that such a defence 
as this cannot be set up successfully. The true rule is 
that, if both parties intended that something left out of the 
bond at the time it was signed was to be inserted in it then, 
but was left out by fraud or mistake, then parol evidence 
was admissible to engraft it therein ; but if the party signed 
in expectation that it would be afterwards done, the bond 
as written and delivered could not be altered by parol. 

On this point, see odgers vs. Rosser, 57 Ga.,319; How- 
ard & Soule vs. Stephens, 52 Id., 448; Lester vs. Fowler, 
43 Id.,190; and Suliivan vs. The Cotton States Life In- 
surance C9., 43 Id., 423. 

The cases above cited, however, in the 70th and 72d 
volumes of our reports, so recently considered and adju- 
dicated, make other reference unnecessary. 

2. In regard to the plea of non est factum by Goldin, it 
was not filed at the first term; and none at that term was 
filed on which it could be grafted; the record showing no 
plea at the first term, even none of the general issue. Stan- 
ton vs. Burge, 34 Ga., 435; Hayden vs. The Atlanta Cot- 
ton Factory, 61 I., 233; Searcy, executria, vs. Tillman, 75 
1d.,604. Besides, evidence seems to have been taken and 
introduced largely on this plea, and the preponderance was 
against the plea. It is by no means certain that it was 
stricken, so far as this record speaks. 

Judgment affirmed. 
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PALMER vs. MELSON, executor. 


In a suit on promissory notes which specified that their considera- 
tion was for rent, the defendant could not protect himself by plead- 
ing that Lis wife was the grand-daughter of the payee of the notes; 
that being greatly indebted, she conveyed her land to her grand- 
father to avoid the payment of her debts; that when defendant 
married her she was living on the land, and defendant gave the notes 
sued on, but that there was no consideration for them, hecause the 
deed was fraudulent and void. Whether the deed was fraudulent 
and void as to creditors or not, it was good between the parties, and 
the defendant, having attorned to the grantee and given the notes 
sued on for rent, could not deny his landlord’s title ; and such a plea 
was demurrable. 


April 27, 1886. 


Landlord and Tenant. Estoppel. Deeds. Fraud. Be- 
fore Judge Wiuuis. Talbot Superior Court. September 
Term, 1885. 


Reported in the decision. 
J. H. Martin, for plaintiff in error. 
Wiis & Matuews, for defendant. 


BLANDFORD, Justice. 


Melson sued Palmer on several promissory notes, the 
consideration of which, as therein specified, being for rent. 

Palmer filed his defence, which was, in substance, as 
follows: That his wife was the grand daughter of Melson, 
the payee in the notes, and that she, being greatly indebted, 
conveyed her land to her grand father to avoid the pay- 
ment of her debts; that when defendant married her, she: 
was living on the land, and he, defendant, gave the notes: 
sued on to Melson, but that there was no consideration ; 
as the land belonged to his wife, the deed which she had 
made to Melson was fraudulent and void. 
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Upon demurrer, the court struck this answer, and 
defendant excepted and assigns error thereon. 

The deed, whether it be fraudulent and void as to cred- 
itors, 1s good between the parties, as the grantor attorned | 
to the grantee as his tenant; and when Palmer intermar- 
ried with the grantor and rented the land from Melson, 
the grantee, and gave these notes for the rent, he will not 
be heard to deny his landlord’s title, but he is estopped 
from so doing. So we think the court did right in striking 
. the defence of plaintiff in error. 

Judgment affirmed. 


Ison ve. MANLEY. 


The charter of the city of Griffin gives it no authority to define a 
nuisance, but it has only the power to prescribe the mode and man 
ner of trying all charges thereof, and the state law must determine 
what a nuisance is which may be so abated. Therefore a petition by 
a property owner to abate a nuisance, consisting of an encroachmenl 
on one of the streets of the city, should have shown some speci- 
damage to him in which the public did not participate; and in the 
absence thereof, such a petition was properly dismissed on de- 
murrer. 

April 20, 1885. 


Municipal Corporations. Griffin. Nuisance. Plead- 
ings. Before Judge Stewart. Spalding Superior Court. 
August Adjoutned Term, 1885 


Reported in the decision. 


F. D. Dismuxe ; 8S. C. McDantrt, for plaintiff in error. 


Breck & Brecxs; E. W. Hammonn, for defendant. 


Jackson, Chief Justice. 


Ison petitioned the mayor of Griffin to grant a rule 
nest against Manley to show cause why an Chegeaehment 
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on Solomon street in said city should not be abated as a 
nuisance. 

The mayor granted the application and ordered the 
clerk to issue the rule, and service thereon was had. When 
the cause came on for trial, counsel for Manley demurred 
orally to the petition to the mayor for the rule, as insuffi- 
cient, admitting all in it to be true, to authorize complaint 
about the encroachment to be made at all by Ison, inas- 
much as no damage or hurt to him was specifically alleged 
in that petition. Thereupon the case was dismissed. On 
application for the writ of certiorari to his honor, Judge 
Stewart, the writ was refused, and that refusal is the error 
assigned. 

By the charter of Griffin, section 14, power is granted 
to the city “to prescribe the mode and manner of trying 
all charges of nuisance in the city and the abatement of 
the same.” 

By section 229 of the city ordinances, it is declared 
“that any obstruction or encroachment to the streets, side- — 
walks or alleys of the city shall be held and deemed a 
nuisance, and may be abated as such.” 

By section 234 of the ordinances, it is declared that 
“any person annoyed by a nuisance, or who may desire 
the abatement of the same, may apply to the mayor, or 
any member of council, clerk or marshal, whose duty it 
shall be to cause to be issued a rule nzs? or summons, 
describing the nuisance or encroachment thus complained 
of, directed to the person complained against, .... 
requiring him to show cause why said alleged nuisance 
or encroachment should not be adjudged a nuisance and 
abated accordingly,” ete. 

By section 235 of the ordinances, it is enacted that 
“ when the day arrives, the mayor and council shall hear 
evidence on the encroachment or nuisance, and determine 
according to law and evidence. If, after hearing the case, 
the mayor and council shail decide the encroachment com- 
plained of a nuisance, judgment,” ete. 
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Section 236 provides, if nobody complains, then the 
mayor and council may proceed of their own accord. 

By the Code of the state, seciion 3000, “a nuisance is 
anything that worketh hurt, inconvenience or damage to 
another.” 

By the same Code, section 2997, “a public nuisance is 
one which damages all persons who come within the 
sphere of its operation, though it may vary in its effects 
on individuals. A private nuisance is one limited in its 
injurious effects to one or few individuals. Generally, a 
public nuisance gives no right of action tc any individual, 
but must be abated by process instituted in the name of 
the state. A private nuisance gives a right of action to 
the person injured.” 

Section 2998 of the Code declares that, “If, however, 
a public nuisance causes special damage to an individual, 
in which the public do not participate, such special dam- 
age gives a right of action;” and section 2999 declares, 
“A private nuisance may injure either the person or prop- 
erty, or both, and in either case a right of action accrues.” 

It will be seen that the charter of Griffin gives that city 
no authority to define a nuisance. It has only the power 
“to prescribe the modg and manner of trying all charges” 
of them. The state law declares what a nuisance is; the 
city ordinance merely prescribes how they shall be tried 
legislatively, and how to try them judicially. Therefore, 
__.when they try a case “ upon law and evidence.” under sec- 
tion 235 of their ordinances, they must determine the law of 
nuisance by the state law, and not by the city ordinance. 
It follows that before, by the action or suit or complaint 
of any individual, they ean find a nuisance in his favor, 
he must show private damage to him, whether the nuisance 
be private or public. If public, it must damage him indi- 
vidually in person or property in a way “in which the 
public do rct participate.” Code, §2998-9. It must be 
“special damage ” to him, the same section 2998, declares. 
How is he to show this special damage in which the 
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public do not participate? His complaint must specify 
it so that the clerk may issue a rule nis¢ to the person 
charged, specifying what he must answer to; andif he does 
not show it so that the clerk can make the charge clear in 
the rule nsz, or at any rate, if he does not amend in such 
a way that the defendant may join issue upon it, how is 
evidence to be heard? The mayor and council must con- 
clude, as they did, that he can show nothing but the charge 
he has put on paper, and if that does not show special 
damage outside of that which also annoys and hurts the 
public, the mayor and council, while they may, if they see 
fit, abate the encroachment as a public nuisance, of their 
own accord, if they find it such, yet they may well say to 
him, “ You show no private, special damage to your person 
or your property, and we prefer to take care of the public 
ourselves; therefore, your interference in what does not 
concern you more than the public has no sanction of law, 
and your complaint in behalf of the public is dismissed.” 

If the allegations in the petition set out special damage, 
apart from that of the public, then the mayor and council 
must hear evidence by their ordinance as well as by all 
law; but if they do not show such special damage, then 
on the law and the facts in the petition they may adjudi- 
cate the complaint and dismiss it, as they did; for all pre- 
sumption is that a man cannot show more than he says in 
writing exists, and in his petition he will state everything 
he can for his own success, 

We conclude, then, that the judge was right to sustain 
the mayor and council and refuse the writ of certiorari. 

The case of The Coast Line Railruad Company vs. 
Cohen, 50 Ga., 451, 1s squarely upon the point. That was 
a bill in equity to enjoin an obstruction in a public street, 
at the instance of private citizens; and this court held 
that equity would not grant relief at the prayer of one or 
more citizens, unless they alleged special damage to their 
own property. The court then also held that it is no suf- 
ficient allegation that one of complainants was a lot owner 
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on the street encroached upon, no specific injury being 
alleged to that lot, “but only a general allegation that 
damage will result to said lot.” That allegation, marked 
as extracted, is stronger than anything in the petition in 
the case at Bar. Further on, in the opinion, on page 462, 
the court say: * Facts must be set forth, specifications of 
the injury made, so that an intelligent mind may under- 
stand how and to what extent there will be injury.” 

Andso the Codeitself speaks in the sections cited, supra, 
especially section 299s, 

Judgment affirmed. 


Groves vs. Tue STATE OF GEORGIA. 


1. Although the ordinary of acounty who took part in the larceny of 

county property under his care, before the qualification of his suc- 
cessor, might have been indicted for embezzlement, yet where he 
was indicted as an accessory before the fact who counseled, com- 
manded, advised ani instigated others to commit a larceny of 
property found in the courthouse of the county, where it hal been 
deposited for safe-keeping, and was convicted of a misdemeanor 
because the property stolen was valued at less than fifty dollars, 
such conviction was legal. 
The cvidence, taken together, was sufficient to show, beyond a rea- 
sonab!e doubt, that the indictment was found and returned within 
the time required by the statute of limitations after the commis- 
sion of the offense. 

. Where one indicted as principal on a charge of larceny from the 

house p!caded guilty, and his plea was entered of record, this was 
sufficient to authorize the court to proceed with the trial of another 
defendant inlicted as an accessory before the fact, although no 
judgment had beeu rendered oa the plea of guilty entered by the 
principal. 
.) Where, pending the trial of the accessory, the court permitted 
the principal to withdraw his plea of guilty, there was no error of 
which the defendant could complain in charging the jury that the 
plea of guilty, which was filed and entered by the principal before 
the trial of the accessory began, was still before tiem and might 
be considered by them only to show that fact; that it was not con- 
clusive evidence cf the guilt of the principal, and that they should 
consider other evidence outside of that furnished by the record to 
establish this fact. 
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(b.) The c.urt went too far in indulging the defendant, when he per- 
mitted the principal to withdraw his plea of guilty pending the 
trial of the accessory and offered the defendant an opportunity to 
withdraw his case and have a mistrial declared on that account. 

. Adefendant may be convicted of a lower grade of the offense than 
that wit! which he stands charged in the indictment. Therefore, 
where the defendant was charged with being an accessory before 
the fact in a lareeny of goods of more than fifty dollars in value, a 
verdict finding him guilty of a misdemeanor, because the goods 
were of less value than fifty dollars, was not illegal. 


April 6, 1886. 


Evidence. Larceny. Embezzlement. Accessory. Prac- 
‘tice in Superior Court. Before Judge Lumpkin. Haber- 
sham Superior Court. September Term, 1885. 


Reported in the decision. 


Barrow & Tuomas; O. H. Surron; Crane & Jonss; E, 
K. Lumet, for plaintiff in error. 


W. 8S. Erwin, solicitor general, by Frank L. HaRatson; 
S. C. Duntap; Cuaup Estss, for the state. 


Hatt, Justice. 


Ben. C. Martin, Ezekiel Fuller, R. N. Groves, W. N. 
Jones, Jas. W. West, Jas. A. Roberts, John E. Porter and 
Eph. Sosby were presented jointly by the grand jury of 
Habersham county at the March term, 1885, for larceny 
from the house. The presentment contained three counts. 
In the first, all of them were charged as principals. In 
the second, Groves and Fuller were charged as accessories 
before the fact. In the third, all except Martin and Por- 
ter were charged as accessories after the fact. Upon de- 
murrer to the third count,it was stricken. <A nolle prosequt 
was entered as to Jones, West, Fuller, Roberts and Sosby. 
It was conceded by the state and so charged that Groves 
could not be convicted on the first count. He was, there- 
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fore, put upon trial on the second, and on it alone, which 
charged him as accessory before the fact. 

On being arraigned, Martin, who was charged with be- 
ing the principal thief, pleaded guilty, and the plea was 
entered on the minutes of the court, though there was no 
judgment or sentence pronounced on the defendant in ac- 
cordance with the plea. 

On the trial of Groves, who was charged as accessory 
before the fact, this plea, together with the indictment, 
was admitted in evidence to show the trial and conviction 
of the principal thief. Pending this trial and before sen- 
tence on the plea, Martin was permitted to withdraw it and 
to enter a plea of not guilty, and an order to this effect 
was passed by the court, but precisely at what stage of 
the trial of Groves this was done 1s not clearly shown 
from the record; though it is most probable that it occurred 
after the state had closed its testimony. Why Groves’s trial 
was interrupted and Martin was allowed, during its pro- 
gress, to call up this matter and withdraw his plea, we do 
not understand, but whatever the purpose was, we are sat- 
isfied that the proceeding was both irregular and improper. 
Action upon his application to withdraw his plea should 
have been deferred until this trial had been terminated, or 
until he was called up for sentence, and before the sen- 
tence on it was pronounced. Groves was. allowed to 
give in evidence the withdrawal of the plea, and the 
order of the court passed 1n consequence thereof. It is 
evident that the state had no agency 1n bringing about 
this condition of affairs, and it 1s highly probable, if not 
altogether certain, that it was the result of an understand- 
ing between Groves and Martin to afford the former an ad- 
ditional ground of defence fabricated while his trial was in 
progress; but whatever the purpose may have been, it 
proved unavailing in the end, for this verdict was returned: 

‘* We, the jury, find the defendant, R. N. Groves, guilty of a mis- 


demeanor on the second count, the value of the property stolen being 
less than fifty dollars.’’ 





MAROII TERM, 1886. 811 





= SD 


Groves vs. The State of Georgia. 


The defendant’s motion for a new trial, upon the follow- 
ing grounds, was overruled: 

(1.) Verdict contrary to law. 

(2.) Verdict contrary to evidence, and without evidence 
to support it. 

(3.) The court erred in charging the jury as follows: 
“ Before you would be authorized to convict Groves, you 
must be satisfied, beyond a reasonable doubt, that Ben. C. 
Martin committed the offense of larceny from the house 
as charged. The record of his plea of guilty cannot be 
used to show Martin’s guilt, because the court permitted 
Martin, as he had a right to do, to withdraw that plea.” 

It is proper to add, in connection with this motion, that 
the court allowed the record of this plea to remain in evi- 
dence only to show that it was filed and entered of record 
before the trial began, and in view of its withdrawal, he 
held it no longer admissible, and instructed the jury that 
they should not consider it for any other purpose than that 
just stated, but that they might look to the testimony out- 
side of that record to determine whether the guilt of Mar- 
tin had been thereby established, and if this proof did not 
satisfy their minds that Martin was guilty, then their inves- 
tigation should end, and they ought to acquit the defend- 
ant, but for the purpose of ascertaining the guilt or inno- 
cence of Martin, they should consider the sworn evidence 
of any witness who testified before them. 

The specific assignment of error on this instruction is, 
that it insists that the defendant, Groves (to use the pre- 
cise words of his counsel as set forth in their abstract of 
the case), “could be convicted, notwithstanding the fact 
that the principal had not been tried, and that they could 
try the question of the principal’s guilt along with that of 
Groves, all in the sam} case, the principal not being on 
trial, and Groves being tried on the second count alone, 
which char-ed him only as accessory.” 

After Martin’s plea was withdrawn, the court stated 
that the defendant might, if he saw proper, move to with- 
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draw the case from the jury, and a mistrial would be de- 
clared, but he declined to give it this direction. 

The questions argued before this court were: 

(1.) That inasmuch as the defendant, Groves, was ordi- 
nary of the county of Habersham, and as such was intrusted 
with, and had the care and custody of, the property of the 
county alleged to have been stolen, if liable to indictment 
at all, he could only be proceeded against under section 
4421 of the Code, which prescribes the offense and speci- 
fies the indictment proper in cases of such public officers 
for embezzling, secreting, stealing, fraudulently iaking 
and carrying away the effects in question, and that he was 
not liable under the indictment on which he was tried and 
convicted. 

(2.) Because the evidence failed to show, beyond a rea- 
sonable doubt, that the larceny charged in the indictment 
was committed within the period prescribed by the statute 
of limitations. 

(3.) The verdict is contrary,to law because the defendant 

was tried as an accessory before the fact, prior to the con- 
viction of Martin, the principal offender, and because the 
judge’s charge relative thereto was erroneous, as set forth 
in the last ground of the motion for a new trial. 
. (4.) The verdict finding the defendant guilty of misde- 
meanor on the second count of the indictment, which 
charged him with being an accessory before the fact to a 
felony, amounted in law to his conviction, as a principal, 
upon an allegation in the indictment that he was an ac- 
cessory; that the verdict was therefore contrary to the 
charge contained in the indictment, and was for that rea- 
son illegal. 

1. That the defendant, under the proof in this case, was 
guilty of embezzlement, and might have been proceeded 
against and convicted of that offense, we think, scarcely 
admits of a doubt, but that he is consequently relieved of 
liability from the charge preferred against him, as was 
suggested, rather than insisted on, by his counsel, we are 
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not prepared to admit. The jury found that he counseled, 
commanded, advised and instigated others to commit a 
larceny of property found in the court-house, a building 
belonging fo the county, in which its property was found, 
and where it had been deposited for safe-keeping. <Ac- 
cording to the terms of the Code, defining Jarceny from 
the house, §§ 413, 4418, and those specifying the condi- 
tions on which one is to be regarded as an accessory, either 
before or after the fact, §§4306, 4307, 4308, the defendant 
was proved guilty of being an accessory before the fact to 
the offence for which the principal was indicted. 

2. The exception that the evidence did not show, beyond 
a reasonable doubt, that the indictment was not found and 
returned within the time required by the statute of limita- 
tions is not well-founded in fact. Although there was no 
direct proof of the time when this larceny was committed, 
yet there was an abundance of evidence from which it was 
necessarily inferred that it must have occurred within less 
than two months of the finding and return of the indict- 
ment. It was shown by the testimony of Martin, Reynolds 
and Hill that it was committed between the election, which 
occurred on the 7th day of January, 1885, and the quali- 
fication of the officers chosen at that election. Mr. Hiil, 
who was Groves’ successor in the office of ordinary, got his 
commission and was qualified on the 22d of January, 1885. 
It was further proved that there was a necessity to com- 
mit this larceny, and to destroy the books and papers stolen 
before the newly-elected officers entered upon the discharge 
of their duties, in order to conceal the defalcations and 
peculations of some of their predecessors, especially those 
of the defendant, Groves, who, it appears, was largely in 
arrears to the county for money which he had misappro- 
priated, and for which he had never accounted. 

3. Whether the defendant was tried before the principal 
offender was convicted will depend on the correctness of 
the position taken by his counsel, that a plea of guilty, 
without a judgment rendered ea it, is not such a conviction 
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of the principal as authorizes the court to proceed with 
the trial of an accessory. We do not think this position 
tenable. The plea rcceived and recorded is, in all essential 
respects, the equivalent of a verdict of guilty returned 
and entered on its minutes. It is true that the plea may, 
at any time before sentence on it is pronounced, be with- 
drawn, and that the verdict can only be arrested or set 
aside for cause shown on a motion in arrest, or for a new 
trial, and this whether a judgment has been rendered on 
it or not. So that both are liable to be gotten rid of before 
the case is finally disposed of; but so far as resorted to for 
the purpose of showing the guilt of the principal prima 
facie, in order to bring on the trial of the accessory, they 
stand upon the same footing. Under the law, as it for- 
merly stood, a person convicted of a felony and sentenced 
on the conviction, was an incompetent witness, but before 
judgment was pronounced on the conviction, he could tes- 
tify, and hence it was the usual practice, where it was 
desirable to use him as a witness, since it was the judgment 
and not the verdict or plea that disqualified, to suspend 
the judgment until the end of the trial of his co-defendants. 
In Thornton’s case, 25 Ga, 301, 304, the principal, who 
was found guilty but not sentenced, was held competent 
to testify on the trial of an accessory before the fact to the 
felony for which he was convicted, and this was deemed a 
sufficient conviction of the principal to put the accessory 
upon trial. But, even if this were not the case, the de- 
fendant, being found guilty of a misdemeanor only, would 
seem to dispense with the necessity of considering this 
-peint, as it is settled law that in misdemeanors there are 
no accessories, but all are principals. 

There was no error, at least, none of which the defend- 
ant had aright to complain, in instructing the jury that 
the plea of guilty, which was filed and entered by the 
principal before the trial of the accessory began, was still 
before them, and might be considered by them only to 
show that fact; that it was not conclusive evidence of the 
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guilt of the principal, and that they should consider other 
evidence, outside of that furnished by the record, to estab- 
lish this fact. Smith’s case, 46 Ga., 298, 300, 301. We 
think, however, that the court went too far in indulging 
the defendant, when he allowed the principal to withdraw 
this plea pending the trial, and in offering the defendant 
an opportunity to withdraw his case, and on that account 
to have a mistrial declared. The exception taken to this 
charge is unfounded, as the jury were not thereby in- 
structed that the defendant could be convicted, although 
the principal had not been tried. Such was not, as it 
seems to us, the purport or meaning of the charge. 

4, It is no longer a question that a party may be con- 
victed of a lower grade of an offense than that with which 
he stands charged in the indictment; major in se continet 
minus is an axiom directly applicable to this subject. Fel- 
onies charged in the indictment are thus converted into 
misdemeanors, and no judge can hold, or,so far as we are 
aware, has ever held, that the allegations in the pleading, 
which charge the higher offense and set forth the par- 
ticular act of which the party is convicted, are insufficient 
to sustain the verdict; and especially is this true in cases 
of larceny, where the legal character of the offense is made 
to depend upon the value of the property stolen. In this 
case, we must say that the verdict rendered was extremely 
favorable to the defendant; the evidence certainly war- 
ranted, and perhaps demanded, that he should have been 
convicted of a felony. 

Judgment affirmed. 
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AIKEN vs. WOLFE. 


A motion to set aside a judgment dismissing an appeal is directed to 
the legal discretion of the court. Where the court entertained 
such a motion and granted an order directed to the adverse party, 
requiring him to show cause at the next term of court why the 
motion should not be granted, and where no service was made, 
and at the next term the court, for that reason, dismissed the 
motion, there was no abuse of discretion in so doing. 


April 27, 1886. 


Practice in Superior Court. Service. Before Judge 
Lawson. Jasper Superior Court. October Term, 1885. 


Reported in the decision. 
J. H. Hottann, by J. A. Briups, for plaintiff in error. 
CALVIN GEoRGE, by brief, for defendant. 


BLANDFORD, Justice. 


The defendant in error, in the county court of Jasper 
county, sued the plaintiff in error and obtained a judgment; 
whereupon Aiken appealed to the superior court. At the 
April term, 1885, the appeal wasdismissed. Aiken, during 
the term of the court, made application to have the judg- 
ment dismissing the appeal set aside. The court granted 
an order nisi, requiring Wolfe to show cause at the next 
October term of the court why said judgment should not 
be set aside and said case re-instated, and directed that 
Wolfe should be served with the rule. At the October 
term, 1885, the counsel for Wolfe moved to discharge the 
rule and dismiss the motion of Aiken, because no service 
had been made on Wolfe as required by the rule, which 
motion the court granted, and Aiken excepted, and as- 
signs error on said exception. 

A motion to set aside a judgment is directed to the legal 
discretion of the court. In this case, the court entertained 
the motion and granted an order, directed to Wolfe, requir- 





MARCH TERM, 1886. 817 


Ezell et al., commissioners, vs Thrasher. 


ing him to show cause why the motion of Aiken should 
not be granted, but directed that service of the rule should 
be made on Wolfe, and upon this condition being complied 
with, the court would hear and determine the motion of 
Aiken. Aiken failed to serve Wolfe, and the court, for 
that reason, dismissed the motion. There was no abuse of 
discretion on the part of the court in dismissing the motion. 
Judgment affirmed. 


EzeELL et al., commissioners, vs. THRASHER. 


Where one traveled about, carrying with him all the tools, ladders 
etc., necessary to putting up and repairing lightning rods, and 
charged for putting rods on houses a certain amount per foot and 
a certain amount for points, a part of the charge being for putting 
them up, and where he did not sell any lightning rods without 
putt ng them up, he was not a peddler, and was not subject to the 
forfeiture provided for in §533 of the Code for peddling without a 
license. 


a.) The status of itinerart lightning rod dealers has received a leg- 
islative construction in the general tax act of 1884. 


May 1, 1886. 


Peddlers. Tax. Words and Phrases. Before Judge 


Lawson. Putnam County. At Chambers. October 3, 
1885. 


Reported in the decision. 


JosepH S. Turner, by Harrison & Preptes, plaintiffs 
in error. 


W. B. Winerietp, by Newman & E tis, for defendant. 


Jackson, Chief Justice. 


The question made in this record is, whether the defend- 
ant in error was subject to the forfeiture or penalty of one 
hundred dollars for not taking out license as a peddler 


under section 533 of the Code. The following is the agreed 
v 75-52 
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statement of facts upon which the court below held he was 
not so liable: 

‘‘A. H. Thrasher carries with him all the tools, ladders, etc., nec- 
essary to putting up and repairing lightning rods. He charges forty 
cents per foot and three dollars for the points for putting lightning 
rods on houses; that a part of this charge is for putting them up; 
that he has never sold any lightning rods without putting them up, 
and could sell such cheaper by not putting them up; that W. H- 
Hearn (hardware dealer in Eatonton, Ga ) put up lightning rods for 
thirty cents per foot, including points; that he charges for putting 
them up, and could sell much cheaper not. putting them up; that de- 
fendant carries his rods and tools in wagons and solicits patronage 
from house to house.”’ 


By section 533 of the Code it is enacted, “If any per- 
son, except a disabled soldier of this state, peddles with- 
out first obtaining such license in counties where the or- 
dinaries take no action regulating peddling, he forfeits to 
the county one hundred dollars for the first act of peddling, 
and for each month thereafter twenty-five dollars.” 

By section 528, among sources which make up part of 
the county revenue, as the 6th item, is “from licenses to 
peddle.” 

By section 529, the license fee ‘to peddle in the county, 
unless otherwise provided for by the ordinary under the 
law, is $50.00.” 

It is for failure to take out this license that defendant 
had execution issued against him for the forfeiture of one 
hundred dollars, and which he met by affidavit of illegality, 
and which affidavit of illegality was sustained by Judge 
Lawsen under the aforesaid agreed facts. 

The naked question is, therefore, this: did he peddle 
without a license, under section 533 ? 

We do not think that he is a peddler under this section. 
He is rather a traveling mechanic, soliciting work from . 
house to house, carrying his tools with him, and the rods 
necessary for his use as material in erecting or repairing 
lightning rods where he getsa job. He sells nothing that 
he does not affix to the house. He travels not to sell a 
single foot of material—not an inch of his rods; therefore 
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he does not peddle them. He carries them not to peddle 
them, but as a skilled mechanic to repair with them rods 
which need repair, or to erect rods where there are none; 
and he charges by the foot for the work done and the ma- 
terial with which it is done as one job. If a carpenter 
went from house to house to get jobs to cover the houses. 
and took shingles in wagons to use, and charged only so: 
much for covering the house, material and all, he would 
hardly be called a peddler; or if a painter traveled about 
to get jobs in painting, taking paint with him to use only 
when he got the job; orif a tinker, taking tin with him, 
seeks jobs of repairing or making gutters,—neither selling 
either apart from their work, neither would be a peddler ; 
yet itis not easy to distinguish these from this itinerant 
workman on lightning rods, furnishing the material to re- 
pair or erect them; and so the general assembly seem to 
think in the language used in the tax act of 1884, for the 
years 1885 and 1886; for therein peddlers are taxed so 
much for vending their goods, and itinerant lightning rod 
dealers are separately taxed. See acts of 1884, p. 22. 

If this man went about selling lightning rods from house 
to house, he would be a peddler in the sense of that word 
as construed in the case of Gould & Co. vs. The City of 
Atlanta, 55 Ga.,678,and in all the dictionaries, as one who 
travels about and sells commodities; for lightning rods 
would be a commodity for sale as any other. But, by the 
agreed facts, this man did not sell one foot to anybody; he 
only repaired or erected rods for people who employed him 
to do the job, and furnished the material necessary for the 
job, but sold nothing that he did not affix to the house, as 
one skilled in the business alone could do, and charged for 
the job by the foot for the rods put up and the points used, 
including his skill and labor in affixing the lightning rods 
and points to the freehold, the home, the house, the realty. 
He was an itinerant dealer in putting up and repairing 
lightning rods which he furnished to those who employed 
him, and traveled to get, such jobs of work. 

Judgment a‘irmed. 
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In a claim case, the court instructed the jury to find a verdict in favor 
of the plaintiff in execution or in favor of the claimant; the jury 
found a verdict ‘‘ for the claimant in execution.’’ Counsel for the 
claimant moved to put the verdict in form, but the court said it 
was alreacy in form, and the jury dispersed, the court, however, 
having understood the finding to be merely in favor of the claim- 
ant. The court took a recess for dinner, and his attention was 
called to the fact that the jury had meant to find for the plaintiffin 
execution, as stated by some of them to plaintiff’s counsel. After 
dinner, at the instance of plaintiff’s counsel and over objection of 
claimant’s counsel, the court assembled the jury, polled them, 
and upon each of them stating that he meant to find for the plain- 
tiff in execution, the verdict was so altered : 

Heid, that this was error. While a verdict may be amended in 
m-re matter of form after the jury have dispersed, yet after it 
has been received and recorded, and the jury have dispersed, it 
cannot be amended in matter of substance, either by what the 
jurors say they intended to find or otherwise. 


April 6, 1886. 


Verdict. Practice in Superior Court. Amendment. 
Jury and Jurors. Before Judge Rongy. Warren Supe- 
rior Court. October Adjourned Term, 1885. 


Reported in the decision. 


Tutt & Lockuart; A. S. Moraan; J. L. Gross, by brief, 
for plaintiff in error, 


JAMES WHITEHEAD, by brief, for defendant. 


Jackson, Chief Justice. 


In this case the jury found this verdict: ‘We, the jury, 
find for the claimant in execution.” Counsel for the claim- 
ant moved to put the verdict in form, to-wit: ‘ We, the 
jury, find the property not subject ;”’ whereupon the judge 
said, “It is in proper form.” Thereupon the jury dis- 
persed, having been discharged from further consideration 
of the case. When the judge said it was in proper form, 
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he understood it to read ‘for the claimant” simply, and 
not “ for the claimant in execution.” When the jury dis- 
persed, the court teok a recess for dinner, and then the 
plaintiff’s counsel told him that the jury had meant to find 
for the plaintiff in execution, as he was told by some of 
them, and then-for the first time the judge learned the 
exact words of the verdict. His instruction to the jury, 
as to the form, had been to find “ for the plaintiff in exe- 
cution” or “for the claimant.” 

After dinner, at the instance of counsel for plaintiff and 
over objections of claimant’s counsel, the court assembled 
the jury together, polled them, and each said he meant to 
find for the plaintiff in execution, and the verdict was so 
altered. 

By our statute, Code, §3492, “a verdict may be amended, 
in mere matter of form, after the jury have dispersed ; but 
after it has been received and recorded and the jury dis- 
persed, it cannot he amended in matter of substance, 
either by what the jurors say they intended to find or 
otherwise.” 

In Wood and another vs. Milly McGuire's Children, the 
jury found for all the children except one, finding neither 
for nor against him, and he had conveyed his interest to 
defendants, and the finding was for the four children four- 
fifths of the land. On a motion to set aside the verdict, 
because it was neither for nor against the other, or fifth 
child of Milly McGuire, the court below refused to grant 
the motion; but this court reversed the judgment, ruling 
that ‘informal verdicts may be amended, but the court 
has no power to supply substantial omissions;” thus 
holding that to find neither for nor against one of the 
plaintiffs was a substantial omission, though %t was admit- 
ted that the plaintiff left out had conveyed his—the fifth— 
interest to the defendants, and the court had instructed 
the jury t find against him. 17 Ga., 361. 

In Mullins vs. Christopher, 36 Ga., 584, the effort was 
made to define by the testimuny of the jurors the sort of 
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currency they meant to find that the debt should be paid 
in, and this court, citing this section of the Code, decided 
that it was conclusive. “The language of the statute is 
clear and unambiguous. It is imperative, and must be 
obeyed. It prohibits the amendment of this verdict by 
what the jurors say they intended to find.” 

Doubtless the statute was codified from the case of 
Wood and another vs. Milly McGuire's Children, 17 Ga., 
and if any matter of substance could be amended, surely 
that ought to have been allowed to stand, for the admit- 
ted facts and the charge of the court were conclusive that 
the jury meant to find against the fifth McGuire child. 

So that, if such a verdict as that could not stand—and 
if subject to amendment because of ambiguity, it ought to 
have stood—how can we say that this may be amended 
and stand ? 

Is it mere matter of form? We cannot so say. Itis of 
the essence, the vitals, of the case. It is not whether 
some one party was left out and no verdict found for or 
against him, but it is whether the jury found the property 
subject or not—whether for the plaintiff orclaimant. Who 
upon earth could settle this substantial question from the 
words of the verdict? Nine men out of ten would say 
that it meant to find for claimant. So claimant’s counsel 
thought, and proposed to put it in form for his client. So 
plaintiff’s counsel seemed to acquiesce till he heard from 
the jury what they meant. But the jurors cannot tell 
what they meant after their dispersion, says the statute, if 
it be matter of substance, and if the issue for whom they 
find be not matter of substance, nothing is. Even failure 
to find for or against one out of five plaintiffs was held 
substantial. Much more is it substantial to omit to say, so 
that it can be known from the verdict, for which side the 
jury decides. 

His honor, the presiding judge, invokes his charge to 
justify the amendment, in that he directed the jury to find 
for plaintiff in execution or claimant; but the statute says 





MARCH TERM, 1886, §23 


Schmidt vs. Block. 


that the court cannot amend by what the jurors say, or 
otherwise. His charge is within the words, “ or otherwise,” 
just as the charge to find against the omitted McGuire 
child comes within those words and gave birth to this sec- 
tion of the Code. 

Outside of the unmistakable language of the statute, 
such a construction of it is essential to public policy. To 
hold otherwise is to open the doors to tampering with the 
jury to induce a change of the verdict by invoking affida- 
vits of their intention. It is against the spirit of the well- 
settled rule that they shall not impeach a verdict after its 
delivery from the jury-box to the court. No good can 
come of the first step towards such evils. An inch will 
soon swell into an ell, and no bounds can well stay the 
flood. Inthe case at bar, of course nothing of the sort 
was done by party or counsel ; but all parties and counsel, 
for all time to come, may not. be above suspicion. 

See also Cobb vs. Wise, trustee, 71 Ga., 103. 

Judgment reversed. 


*ScHMIDT vs. BLOCK. 


While the original declaration in this case was confused and not as 
plain and distinct as the law requires, yet the amendment does set 
up clearly two causes of action, in that it alleges both improper 
and negligent rules by defendant for working the elevator where 
the injury sued for occurred, and the defective machinery of the 
elevator itself, as a negligent act of his, and iguorance thereof by 
the plaintiff, as the cause of the injury. 

(a.) Where knowledge is essential to charge the master, negligent 
ignorance is equivalent to knowledge. 2 Thomp. Neg. 994; Shear. 
and Redf. Neg , 93. 


Judgment reversed. 
March 23, 1886. 


Jackson, Chief Justice. 


*No full reports or opinions are published in this and the following cases, under 
the provisions of the act of Mareh 2, 1875, 
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[William C. Schmidt brought suit against Frank E, 
Block to recover damages for a personal injury, alleging 
as follows: 


“The petition of William C. Schmidt resnectfully shows that Frank 
E. Block, of said county, has injured and damaged him in the sum of 
ten thousand dollars; for that, heretofore, to-wit: On or about the 
16th of November, 1881, he was employed by said Frank E. Block to 
labor in and about his cracker and candy factory in the city of At- 
lanta, in the removal of freight and goods from the sidewalks on Ala- 
bama and Pryor streets, adjoining said defendant’s factory, and in 
transporting goods of said Frank E. Block from one place to another, 
as the nceds of defendant’s business required, and to place such goods 
in different parts of defendant’s said cracker and candy factory, up 
and down stairs, as ordered by defendant. 

Petitioner further shows that, in the discharge of his duty to, and 
while working for, defendant in his said factory, he undertook to place, 
and did place a barrel of syrup or molasses in an elevator, erected 
in said candy and cracker factory of, and by defendant, which was 
worked by steam, and which was used and operated by said Frank 
E. Block in carrying goods from the cellar to the upper stories of de- 
fendant’s factory and other places therein, as defendant’s business 
required. Petitioner alleges that he did roll said large barrel syrup 
or molasses from the sidewalk to defendant’s elevator, which was 
waiting to receive and remove the same from the ground floor to the 
cellar, and in performance of his duty to said Frank E. Block, and 
while working for him, did place, orattempt to place, said large bar- 
rel of syrup or molasses in proper position on or in said defendant’s 
elevator, and while yet engaged in such act and before he had released 
his hold or grasp on such heavy barrel, without fault or negligence 
on petitioner’s part, or without his carelessness contributing thereto, 
the said elevator of defendant was improperly and prematurely [put 
in motion], without fault on petitioner’s part, whereby the said heavy 
barrel of syrup or molasses Was precipitated on petitioner, knocking 
him down and personally injuring your petitioner. Your petitioner 
sayssaid Frank F. Block failed to provide and furnish suitable catch- 
es, stops or locks for such elevator, or competent skilled persons to 
watch or runthe same. Petitioner charges it wasn) part of his du y 
to attend to the running of said clevator, but that he had a right to 
look to and depend upon the said Frank E. Block that such elevator 
would be skillfully and properly run, but, as he avers, through the 
improper and careless management of the same, and with the failure 
to provide sufficient guards or stops, and competent persons to run 
and conduct the same, he was severely and permanently hurt, as 
described. Petitioner says that, without any notice to him, the said 
elevator was moved while he was still engaged in loading on such 
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barrel of syrup or molasses, and that diligence required of defendant 
such elevator should not be moved while aciually in use, until the 
employé then actually using the same had finished therewith, but 
without any notice to your petitioner, and while he was yet using 
such elevator in placing said barrel of syrup or molasses therein, the 
said elevator was recklessly put in motion without fault on the part 
of your petitioner, violently knocking down petitioner and injuring 
him; and that by the falling of such heavy barrel upon him, and the 
sudden and severe hurling to the floor of petitioner in the manner 
and from the causes set forth, he was then and there very badly and 
permanently ruptured, tearing asunder petitioner’s intestines from 
the lining of his stomach, and almost immediately thereafter causing 
them to drop and fall down into and distend his testicles, producing 
thus the most intense pain of mind and body to your petitioner, which 
has continued from said date up to this present time, and from which 
petitioner will severely suffer during his life. Petitioner says the 
injury thus caused him deadened the nerves in his hips, thereby 
causing his legs to shrink up and fall away, so that, since such injury, 
and now, it is difficult for petitioner to walk; and that from such 
injury, caused as aforesaid, he is permanently injured and ruptured, 
and his ability to do ordinary manual labor diminished fully one-half 
for life. Petitioner says his age, at the date of such injury, was thirty- 
five years old. Petitioner states that on the date of such injury, he 
was receiving one dollar per diem from defendant, and has been una- 
ble to work since, whereby he has 1 ost to date, from such cause alone, 
$500.00 in consequence of such injury. Petitioner says the expense 
of nurses, boarding and medical treatment incurred by him to date 
on account of such injury, through the negligence of defendant, are 
$800.00.” 


Then follows prayer tor process. The following amend- 
ment was made: 


‘* Plaintiff amends his declaration in the following respects: That 
he was employed by defendant in a complex and dangerous business, 
to-wit: Defendant [had] four or five stories, where he conducted his 
cracker and candy factory, and an elevator run by steam, to carry 
freight from the basement to the top story and the intermediate 
stories; that such business was complicated and dangerous, and de- 
fendant failed to prescribe rules sufficient for its orderly and safe 
management, and through such failure on defendant’s part to provide 
such rules, he was hurt in the manner described. Plaintiff further 
says said elevator was prematurely and recklessly put in motion by 
the negligence of defendant in failing to provide sufficient locks and 
stops and guards to hold and make secure and safely run the eleva- 
tor, whereby he was hurt inthe manner described. Plaintiff says he 
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had been in defendant’s employ but a short time, and had no knowl- 
edge of the aforesaid negligent acts of defendant.’’ 


On demurrer, the declaration was dismissed, and the 
plaintiff excepted. | 


Houston County vs. KILuen. 


1. No recovery can be maintained on a contract which was made in 
obedience to a mandatory special act of the general assembly in 
regard to the employment of convicts and their superintendenve 
on the public roads of a particular county, where such special act 
conflicts with the general road laws of the state concerning the 
working of convicts on public roads, such special mandatory act 
having been enacted after the adoption of the constitution of 1877, 
and being in conflict with the first paragraph of the fourth section 
of the first article of the constitution. Code, §5027. 

It makes no difference in the result of such conflict with the con- 
stitution, in making the contract unconstitutional and invalid, be- 
cause based upon an unconstitutional enactment, that such enact- 
ment was an amendment of a special act passed prior to the adop- 
tion of the constitution, if the amendment coerced the commis- 
sioners of the county to make the contract recovered upon by its 
imperious mandate, when the prior special act before the adoption 
of the constitution merely authorized such contract, at the option 
and in the discretion of the commissioners. 

Especially must such be the necessary sequence of the premises, 
when the original special act was passed in February, 1877, and 
the amendment made as late as October, J883, more than six years 
thereafter, and when the contract recovered upon was not made 
until immediately after the compulsory amendment of 1883, and 
showed upon its face that such amendment forced the commission- 
ers to act, and put in operation a special law which had remained 
inoperative until the mandate of the unconstitutional amendment 
deprived the commissioners of all option and discretion in putting 
the special law in operation. 

No contract based upon an unconstitutional Jaw can be enforced 
upon any party appealing to the shieid of the fundamental law; a 
fortiori, when such party is a political division of the state, whose 
agents have been forced to make the contract, the fulfilment of 
which that division—the county—resists behind that shield—the 
constitution. 


Judgment a“irmed. (Head notes by the court.) 
June 1, 1886. 
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Jackson, Chief Justice. 


[On February 26, 1885, G. W. Killen brought his action 
of complaint on an open account against Houston county, 
to recover $1,000 as salary as superintendent of roads of 
the county from January 1, 1884, to January 1, 1835. 

The defendant filed several pleas, one of them being that 
the act of the legislature, under which the contract with the 
piaintiff was made, was unconstitutional. The commission- 
ers of the county also set up, by way of defence, that they 
were enjoined, under a bill filed by one Pierce, from pro- 
ceeding with the putting of this work into operation, and 
that, on December 18, 1884, before the plaintiff had given 
bond or entered on the discharge of his duties, these road 
laws were repealed. As to the constitutional point, which 
alone is considered in the decision, the facts were, in brief, 
as follows: On February 26, 1877, the legislature passed 
an act having the following caption : 

‘‘ An act to alter and amend the road laws of this state, so far as 
relates to the counties of Houston and Monroe; to provide for the 
more effectual working of the public roads in said counties; t> au- 
thorize the employment of convict labor on said roads, and to author- 
ize the boards of commissioners of roads and revenue in said counties 
to providé the ways and means to carry into effect more effectually 
the provisions of this act, and for other purposes.’’ 

The first section authorized the board “ to employ and 
use, for and during such time as in their discretion is com- 
patible with public necessity, as a force for the working 
of the public roads and other public works of said coun- 
ties, the labor of such convicts,” etc., and to employ a su- 
perintendent. The second section provided that“ said board 
of county commissioners shail, at their session organizing 
such force, or so soon thereafter as reasonably practicable, 
elect a superintendent of roads for said counties, at such 
salary as they may fix, whose term of office shall be four 
years, if said force shall be kept employed so long,” ete. 

On September 15, 1883, another act was passed striking 
the words “be authorized to employ,” etc , from the first 
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section and inserting the words, “are hereby required to 
employ and use.” After the passage of this act, the board 
organized its road force, and elected the plaintiff superin- 
tendent at a salary of $1,000 per annum. 

The jury found for the plaintiff $964.38. The defendant 
moved for a new trial, on the ground, among others; that 
the court charged as follows: “I charge you that the 
county commissioners of Houston county had the power, 
and it was their duty, under the act of 1883, to put the 
act of 1877 into effective operation. What they did in 
relation to this matter is best evidenced by their minutes. 
If you believe from the evidence that the minutes of said 
board disclose satisfactory evidence of an election and em- 
ployment of plaintiff as superintendent of roads under said 
act of 1877, at a stipulated sum, then no further evidence 
of a contract in writing is necessary; and the law requiring 
the clerk of said board to keep a written record of the pro- 
ceedings of said board, such written record would bea 


substantial compliance with the law as to this case.” 
The motion was overruled, and the defendant excepted. ] 


Parks vs. Toe Orry or ATLANTA eft al. 


Where the fire masters of a city employed a man at will, and not for 
a year or any specified time, under a resolution adopted by them, 
that ‘instead of electing, the men be employed for the different 
positions subject to the will of the board,’’ upon his discharge, he 
could not recover against the city, or the members of the board of 
fire-masters, for his wages for the balance of the year; and such 
facts appearing from the piaintiff’s evidence, a nonsuit was proper. 

(a.) There being no proof of damage to character and standing, or loss 

of service, no verdict could have been rendered therefor, and a non- 
suit was right. 

(b.) It is unnecessary to consider how far the resolution of the board 
was restricted by the ordinance of the council. 

(c.) What was said to plaintiff by others than his employers was in- 
admissible; and custom could not affect his rights under his con- 
tract in this case, not being such as to enter into his contract at 
the time it was made. 

Judgment affirmed. 
March 23, 1886. 
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JACKSON, Chief Justice. 


[On September 9, 1884, B. F. Parks brought an action 
against the city of Atlanta and the board of fire-masters 
thereof, alleging that he had been employed as a fireman 
with the knowledge of the ordinance of the city in respect 
to the employment of such persons; that he had been in 
that service from 1882 until May 2, 1884; that he had 
performed his duties properly; that his salary was $50 
per month; that on May 2,he was discharged without any 
notice, charges or hearing; and that he was entitled to 
his wages for the remainder of 1884. Damages also were 
claimed for injury to his character by reason of the dis- 
charge. 

On the hearing, the plaintiff testified that he was employ- 
ed in 1882, and served until May 2, 1884, doing the duties 
required ofhim ; that there was some dissension in the com- 
pany to which he belonged, and he preferred charges 
against, the foreman; that on the investigation, questions 
as to his own conduct were argued, and that on May 2,he 
was discharged. It appeared that the firemen were paid 
monthly. An ordinance of the city, containing the fol- 
lowing provisions, was introduced; 

‘‘The boards of fire-masters shall have the power to make such 


rules and by-laws for the government of the department as shall to 
them seem most +xpedient, not in conflict with this ordinance or the 
city charter. 

‘‘ The board of fire-masters shall have the power to suspend at will, 
also to fine or dismiss, any of the officers or men, who shall have been 
employed by said board, for any violation of the rules of the depart- 
ment, after a full and impartial hearing and trial shall have been 
given to such officers or men by the said board at a meeting to be 
called for that purpose.’’ 


Also the minutes of the board of fire-masters, showing 
that before the plaintiff was employed, a resolution was 
adopted as follows: 

‘Instead of electing, the men be employed for the different posi- 
tions, subject to the will of the board.” 


The plaintiff offered to testify that he understood from 
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the chief of the fire department that he was employed as 
long as he performed the services satisfactorily; also that 
it was the custom of the city to retain the men in the de- 
partment as long as they so performed their duties, This 
evidence was excluded. 

On motion, the court granted a nonsuit, and the plain- 
tiff excepted. | 


RosBInson vs. WOODMANSEE et al. 


The chancellor having appointed a receiver and directed that the de- 
fendant turn over to him the property in dispute, and a part of the 
fund having been diverted from the receiver’s custody, and there 
being sufficient proof to show that the defendant participated in, 
if he did not contrive and direct, such misappropriation and aid 
in placing the fund beyond the reach of the court, it was the duty 
of the judge to prevent a trifling with or evasion of his authority, 
and an order that the defendant pay over the fund, or be commit- 
ted to prison, was a mild use of the judge’s discretion. 
Judgment affirmed. 


March 23, 1886. 


Hat, Justice. 


[Woodmansee e¢ ai. filed their petition for an attach- 
ment against W. G. Robinson, Jr., and R. V. Robinson, 
alleging, in brief, as follows: Under a bill filed by the 
petitioners, a receiver was appointed to take charge of the 
effects of W. G. Robinson and the business lately con- 
ducted by him, and injunction was issued, restraining the 
defendants from interfering with the assets in the re- 
ceiver’s hands or from collecting any amounts on claims 
growing out of the business. This injunction was violated, 
and the defendants had proceeded to collect claims grow- 
ing out of the business, but failed to pay them over to the 
receiver on demand. Attachment nist was issued and 
served on W.G. Robinson; R. V. Robinson being absent 
from the state, was not served. 
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The respondent who was served answered, in brief, as 
follows: Before the filing of the bill, the respondent sold 
his business to his brother, and gave him authority to sign 
checks, drafts, etc. After the bill was filed, negotiations 
for a settlement were pending and apparently near con- 
summation. Somechecks, drafts, etc.,came in during that 
time. Under advice of counsel, he turned over such as 
came into his hands to R. V. Robinson, to be held subject 
to be delivered to a receiver if one sould be appointed. 
Respondent remembers endorsing only one of these drafts. 
R. V. Robinson generally received the mail and retained 
such checks, etc. Respondent has been fined $100 for 
making the endorsement stated. He states that some of 
the items alleged to have been collected were collected 
before the receiver was appointed; others have not been 
collected at all, and others this respondent has no knowl- 
edge about. 

On the hearing, upon the petition, answer and certain 
affidavits, the court ordered the respondent to be impris- 
oned for twenty days, to be discharged upon payment of 
$82 to the receiver. The respondent excepted.] 


Hit. vs. Mouton. 


. On the trial of a claim interposed to the levy of a mortgage fi. fa. 
there was no error in admitting in evidence the rule nisi and rule 
absolute, as recorded on the minutes of the court where the trial 
was had. 

. The claimant having bought with full knowledge of the mortgage 
lien, and having agreed to pay it, a verdict subjecting the property 
was required by the evidence. 

Judgment affirmed. 


May 1, 1886. 


Jackson, Chief Justice. 


[F. M. Moulton, as transferee, foreclosed a mortgage 
against John Rowe on lots numbers 223 and 194 in Taylor 
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county. To the levy made thereunder, Klbert Hill inter- 
posed a claim. On the trial, it appeared that the mort- 
gage was given in 1678, and was recorded, and that the 
defendant in fi. fa. was then in possession of the entire 
property, claiming it. After the execution of the mort- 
gage, one Daniel claimed that the west half of lot number 
223 belonged to him, and upon comparing titles, the defend- 
ant became satisfied that Daniel had the better title and 
made no claim toit. Hesold lot 194totheclaimant. The 
latter knew of the mortgage and agreed, as a part of the 
contract of purchase, to pay it off. The claimant bought 
the west half of lot 223 from Daniel. 

The jury found the property subject, with ten per cent. 
damages on the principal and interest of the fi. fa. The 
claimant moved for a new trial on substantially the fol- 
lowing grounds: 

(1.) Because.the verdict ‘was contrary to law and evi: 
dence. , 

(2.) Because the court admitted in evidence the minutes 
showing the rules nisz and absolute to foreclose the mort- 
gage.—the objection being that a certified copy of a record 
under seal is the best evidence of it. 

The motion was overruled, and the claimant excepted.] 


Moopy, JR., vs. TRAVIS. 


. There was no deficiency in the affidavit made for the foreclosure 
and enforcement of this laborer’s lien, or in the execution which 
issued thereon, and which followed it, either as to the terms of 
the contract, or the time of its completion, or as to the demand 
made upon the defendant for payment and its refusal previous to 
taking out the process, or the enforcement of the liens, general 
and special within twelve months from the completion of the con- 
tract of labor, etc. In all these particulars, the affidavit met every 
requirement of the statute. Code, §1991. 

- The special lien of the laborer on the products of his labor, as well 
as his general lien upon the property of his employer, was likewise 
pronerly set up and enforced by this proceeding, and the proper 
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preference was given to the special liens in accordance with the 
law. Code, §§1975, 1974. 

3. The evidence offered by the claimant to show outstanding title to 
the property claimed in a third person was properly rejected. 
6 Ga., 515 (h. n. 13), 529. 
Judgment affirmed. (Head-notes by the court.) 


May 1, 1886. 


Hatt, Justice. 


[Sam. Travis made the following affidavit to foreclose a 
laborer’s lien against Duncan McLauchlin : 


“State or Georcia—Decatur County. 

‘Before me in person came Sam. Travis, who, being duly sworn, 
says that he is a laborer, and as such did contract and agree with 
Duncan McLauchlin, during the latter part of the year 1884, to get 
out square timber and prepare it for market; that, in accordance with 
said contract, deponent did fell, score and hew 220 pieces of square 
timber, for which he was to receive from the said Duncan McLauch- 
lin two 50-100 each; that said square timber was received and ac- 
cepted by the said McLauchlin as per said agreement and contract ; 
that deponent fully complied with and completed his part of said 
contract ; that there is a balance due for said work and labor so ren- 
dered the sum of fifty dollars; that there is now 23 sticks of said 
timber situated and being in the 1188th district of said county, which 
deponent claims a lien on under and by virtue of said contract ; that 
said sum of fifty dollars is now due and unpaid ; that he hasdemanded 
payment of said sum of fifty dollars of and from the said McLauchlin 
in person since the same became so due and owing, and the said 
McLauchlin refused to pay the same; that twelve months have not 
expired since the completion of said contract of labor and since the 
said debt became so due and owing; and deponent makes this affida- 
vit that his general lien upon the property of said Duncan McLauch- 
lin and his special lien upon the products of his labor, to-wit, 23 
sticks of hewn or square timber, as before described, may be fore- 
closed as the law directs. Deponent further swears that said 
McLauchlin is a resident of the 1361st district, G. M., of said 
county.” 


On this an execution was issued, and was levied on the 
timber mentioned in the affidavit and 7. fa., and Jacob 
Moody, Jr., interposed a claim. The case was tried ina 
justice’s court before a jury. 


The claimant objected to the affidavit of foreclosure and 
v 75-53 
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the fi. fa., on the ground that it was not shown when the 
contract of labor was completed and ended, or that a de- 
mand for payment was made personally upon the defend- 
ant after the debt became due. The objection was over- 
ruled. 

The defendant identified the timber levied on as the same 
on which the plaintiff had worked, and stated that the 
title was where it had always been. 

Counsel for the claimant proposed to ask the defendant 
in whom the title was at the time of the trial, and if the 
timber did not belong to his wife and children. On ob- 
jection, the justice rejected this question. 

The evidence being closed, the jury found the property 
subject. The claimant petitioned for a certiorari, which 
was refused, and he excepted. | 


THE CLEVELAND NATIONAL BANnkK vs. REYNOLDS. 


There was no error in overruling the city court and granting a new 
trial ow account of the providential absence of the defendant in 
error from court. 

Judgment affirmed. (Head-note by the court.) 


May 1, 1886. 
Jackson, Chief Justice. 


[The Cleveland National Bank brought complaint in 
the city court of Floyd county against Mrs. M. R. Rey- 
nolds on three promissory notes, made by her to W. T. 
Williams & Son and endorsed by them. The defendant 
pleaded the general issue and payment. On the trial, the 
jury found for the plaintiff. The defendant moved for a 
new trial, on the ground, among others, that the defendant 
was providentially kept away from the trial; that her 
counsel did not know the reason of her absence, and could 
not, therefore, move for a continuance, and that her pres- 
ence was necessary and her testimony material. 

Attached to the motion was the affidavit of the defend- 
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ant to the following effect: The aged aunt of the defend- 
ant’s deceased husband, who had been living at her house 
for two years, went on a visit to her daughter’s. While 
there, she was taken very ill, and physicians advised her 
removal to the defendant’s house. On Sunday, June 7, 
1885, the defendant went to the house where she was, 
some eight miles in the country. By reason of rain, she 
could not be removed until the next day. The defendant 
reached home about ten a. M. on Monday and found her 
son quite sick with cholera morbus. She was the only 
person at the house competent to give attention to these 
two sick ones, and for that reason she was prevented from 
attending the trial and had no opportunity to communi- 
cate these facts to her counsel. Had she been present, 
she would have testified that she had fully settled the note 
in suit. 

Counsel for the defendant also made an affidavit that 
on the trial they were ignorant of the cause of her absence, 
and could not, therefore, move for a continuance, and that 
her presence and testimony were necessary to a successful 
defence of the case. 

The court overruled the motion. On exception to the 
superior court, the presiding judge reversed the ruling of 
the judge of the city court and granted a new trial. The 
plaintiff excepted. ] 


- Dozier vs. WILKERSON & Hatcuer ef al. 


A married woman has no ground to enjoin the ji. fa. issuing upon a 
judgment of foreclosure of a mortgage against her, which she 
alleges was given as a security for the debt of her husband, unless 
she shows that she had a good defence to the suit, of which she 
was entircly ignorant, or which she was prevented from making 
before the judgment was rendered, either by fraud or accident, or 
the conduct of the other party; and such failure to set up her de- 
fence must have been unmixed with fraud or negligence on her 
part. The questions made by the bill were, as between the par- 


a 
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ties, res adjudicata by the judgment of foreclosure. 70 Ga., 57, 
63, 475, 552; 73 Id., 477.* 
Judgment affirmed. 


April 27, 1886. 


Hat., Justice. 


[Mrs. Anna W. Dozier filed her bill against Wilkerson & 
Hatcher e¢ a/. to enjoin the enforcement of a ji. fa. issued 
on the foreclosure of a mortgage against the complain- 
ant and T. R. Persons. She alleged that the mortgage and 
note were given to secure money loaned by the plaintiffs 
to her husband and used by him; and that after service 
of the rule nisi to foreclose the mortgage, she would have 
made defence, but that her husband assured her that he 
had arranged the matter and discharged the note and 
mortgage. 

Defendants, Wilkerson & Hatcher, answered, denying 
that the debt was that of the complainant’s husband, and 
alleging that the debt was her own, being a loan to con- 
duct her farming operations. They also alleged that when 
the mortgage was being foreclosed, a defence first was 
filed, but by agreement, a rule absolute was allowed to be 
taken with a stay of execution until the following January, 
and that upon the arrival of that time, the money was not 
paid, and when it was sought to enforce the ji. fa., this 
bill was filed. 

The complainant’s husband, who was made a party de- 
fendant, answered, admitting the allegations of the bill, 
and stating that he thought he had the matter arranged 
when he so stated. 

The chancellor refused the injunction, and the com- 
plainant excepted. | 


SEWELL vs. THE STaTE oF GEORGIA. 


The evidence in this case was ample to sustain the conviction ; and 
there was no error in the charge that if the prisoner fled, his flight 
was a circumstance that could be considered by the jury in de- 


* See 70 Am. Dec., 603. 
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termining his guilt, unless it was shown to be from another cause 
than from a sense of guilt, or was otherwise explained. 20 Ga., 
156, 166; 26 Id., 276, 281; 63 Jd., 170.* 

Judgment affirmed. (Headenote by the court.) 


April 27, 1886. 
Hat, Justice. 


[Jackson Sewell was indicted for simple larceny in 
stealing a bale of cotton. The evidence showed that a 
bale of cotton was stolen from a gin-house where it was 
kept; that tracks of a wagon were followed from that point 
for some distance into another county, where the pursuers 
saw the wagon and mule ina lot. They learned at start- 
ing that the defendant had obtained a mule on the pre- 
vious day. They went on to get a warrant and waited for 
the defendant to come by on his return. One of them 
proposed to arrest him. He jumped out of the wagon and 
ranaway. Thecotton was recovered from the place where 
it had been carried. 

The jury found the defendant guilty. He moved for a 
new trial, on the ground that the verdict was contrary to 
law and evidence, and because the court charged as stated 
in the head-note. The motion was overruled, and the de- 
fendant excepted. | 


SHANNON vs. VINCENT. 


Where an affidavit of illegality was filed to an execution based on the 
foreclosure of a mortgage on personal property, and the affiant 
neither gave bond with security for the forthcoming of the prop- 
erty nor made affidavit of his inability, from poverty, to do so, the 


affidavit of illegality was properly dismissed. Code, §§3975, 3976 ; 
75 Ga., 676. 


Judgment affirmed. 
April 20, 1886. 


*See 54 Cal., 151; S. C.; 35 Am. R., 69. 
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Jackson, Chief Justice. 


[An affidavit to foreclose a mortgage on personalty was 
made, and to the levy the defendant. interposed an affi- 
davit of illegality under §3975 e¢ seg. of the Code. No 
bond was given nor any affidavit of inability made. On 
demurrer, the justice dismissed the affidavit, and the de- 
fendant carried the case to the superior court by certiorari. 
The certiorari was overruled, and the defendant ex- 
cepted.] ° 


VEAL et al. vs. Rosrnson. 


Where two verdicts have been rendered in favor of the same party 
on substantially the same issues of fact, and two new trials have 
been granted by the presiding judge, the rule of discretion applica- 
ble to the first grant of a new trial does not apply ; and if there 
was nothing objectionable in the rulings of the presiding judge on 
the last trial, and the evidence, although conflicting, supported 
the second verdict, it should not be set aside. 70 Ga., 809. 

(a.) Representations made by a party in possession of land as to the 
title thereto, on the faith of which the person to whom they were 
made purchased from a third party, and subsequent conduct in 
pursuance of such representations, would estop the party mak- 
ing such representations and doing such acts from attacking the 
title acquired by the purchaser. Code, §2966. 

Judgment reversed. 


April 6, 1886. 


Hatt, Justice. 


[The facts of this case will be found fully reported in 
70 Ga., 809. There the grant of a new trial by the court 
below was affirmed. On a second trial, the jury again 
found forthe plaintiffs. The presiding judge again granted 
a new trial, and the plaintiffs excepted. ] 


McWILLIAMs vs. LEE, administrator. 


1. Suit was brought on a promissory note by Betts, as administrator 
of Samuel Lee, against Mc Williams and S. J. Lee, as administra- 
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tor of C. W. Lee, deceased, and judgment by default was rendered 
for the principal and interest due on the note against the defend- 
ants. S. J. Lee, as administrator, paid off the judgment, had it 
transferred to him, and proceeded by motion to have the surety- 
ship of his intestate for the other defendant entered of record and 
to obtain an order for the control of the judgment and execution. 
Issue was joined, and the record in the original case, when ten- 
dered in evidence, was objected to, because the judgment was not 
against S. J. Lee, as administrator, to be levied on the property 
of his intestate in his hands to be administered : 

Held, that the record was properly admitted, whether the judgment 
against the administrator was right or wrong, because it was the 
foundation of the proceeding ; because it was a judgment rendered 
by default by the court against the defendants, and because, if 
McWilliams was the principal and Lee was his surety, it did not 
concern the former whether the judgment against the administra- 
tor of the latter was right or wrong. 

2. The verdict was supported by the evidence, and there was no error 
in refusing a new trial. 

Judgment affirmed. 


April 20, 1886. 
BLANDFORD, Justice. 


Livinaston vs. Frick & CoMPANY. 


A chattel mortgage was foreclosed, a defence, by counter-affidavit, 
filed under the statute, and the issue made returned for trial to 
the March terin, 1885, of Schley superior court, that being the first 
term at which it could have been tried ; it was not held on account 
of providential cause, but was adjourned to the second Monday in 
June thereafter. On the latter day, the court met and adjourned 
almost immediately to the next regular September term, without 
organizing a jury or transacting any business, this being done by 
the consent and at the request of counsel for the defence; imme- 
diately after this adjournment, and on the same day, counsel for 
the plaintiffs appeared and filed their petition to remove the case 
to the circuit court of the United States on the ground of non- 
residence, under the act of congress of 1875: 

Held, that the application for removal was in time. The failure to 
hold the regular and adjourned terms of the superior court made 
the next regular term in course the first at which the case could 
have been tried. Rev. Stats. U. S., 639; Desty’s Fed. Proc. (6th 
ed.), §139(b), pp. 206, 215; 13 Blatch, 231. 

Judgment affirmed. 
April 27, 1886. 


Hat, Justice. 
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Crusselle vs. Chastain.—Youngblood, administrator, vs. Youngblood et al. 


CRUSSELLE vs. CHASTAIN. 


Where suit was brought in a justice’s court against a married woman, 
and the only cause of action set out was by attaching to the sum- 
mons three promissory notes, one of which was signed by her hus- 
band and the other two signed by him, with the addition of the 
word ‘‘ trustee ’’ to his name, but in neither of which her name 
appeared, there could be no recovery against the defendant, and 
on certiorari there was no error in rendering final judgment to that 
effect. Code, §4067. 

(a.) The addition of the word ‘‘ trustee ’’ after the name of the signer 
of a note, without more, is mere descriptio personz, and the debt 
is that of the maker individually. 3 Ga., 253; 51 Jd., 482 * 

(b.) The trust estate of the wife, if she had any, could not be reached 
by such pleading. 56 Ga., 138, 640. 

Judgment affirmed. 


March 23, 1886. 


Jackson, Chief Justice. 


YouneBLooD, administrator, vs. YuUNGBLOOD e¢ al. 


Where the showing in support of a motion for a continuance was to 
the effect that the case had been tried before and carried by writ 
of error to the Supreme Court ; that the remitter had been entered 
on the minutes of the superior court only a few minutes before the 
case was called, and that, in cunsequence, the party applying for 
the continuance was wholly unprepared for trial , that he had two 
witnesses absent, one of whom was sick and tlie other had had no 
notification to be present, though both of them had been subpce- 
naed previously to the former trial ; and that he expected to prove 
by them that the maker of the deed which was in question was 
incompetent to execute it at the time it purported to have been 
made and delivered, such ashowing was complete, and it was error 
to refuse a continuance and force the case to a hearing at once. 
Judgment reversed. 


April 27, 1886. 


Hatz, Justice. 


*See 4 Am. Dec., 63. 
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In MEMORIAM. 


MEMORIAL OF HON. ROBERT TOOMBS. 


On March 9, 1886, the committee, which had previously 
been appointed to prepare a suitable memorial of Hon. 
Robert Toombs, submitted the following report : 


To the Honorable Supreme Court of the State of Georgia: 


General Robert Toombs, the son of a revolutionary officer, was born 
on the 2d day of July, 1810, on his father’s plantation, in the county 
of Wilkes in this State, about four milesfrom the town of Washington. 
He resided in his native county with his mother (his father having 
died when his son, Robert, was about five years of age) until he was 
fourteen years old, when he was sent to college. The charms ofa 
farm life so impressed themselves on his youthful mind that a fond- 
ness for gardening, farming and stock-raising remained with him un- 
til the very last year of his life. Even in a very busy and ‘‘ tempest- 
uous”’ life, as he characterized his own when speaking of it to a 
friend, a spacious garden, with its orchards and vineyards, and a 
small farm adjoining, were to him unfailing sources of recreation and 
pleasure. Though entered by his guardian, Hon. Thomas W. Cobb, 
at Franklin College, he did not finish his education there, but 
graduated in 1828 at Union College, New York, presided over at that 
time by Dr. Nott,.a distinguished educator, under whom four years 
before Charles J. Jenkins had graduated. And it may be truthfully 
said that no preceptor ever sent forth two young men better fitted 
for the battle of life, and of whom, while differing entirely in their 
mental constitution, history will record that their long public lives 
were alike distinguished for fidelity, integrity and transcendent 
ability in every trust committed to them. 

After graduation, General Toombs studied law for one year, 1829, 
at the University of Virginia. Mr Stephens, who was familiar with 
his early life, says that through his literary and legal course, ‘“Toombs 
was considered by his teachers and associates an intellectual prod- 
igy.”? 
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Returning to Georgia, he was, on the 17th of March, 1830, in his 
twentieth year, admitted by the superior court of Elbert county to 
practice law. The circuit chosen by him was that in which he re- 
sided, the Northern, leaving out the county of Madison and substi- 
tuting for it the rich and prosperous county of Columbia. The coun- 
ties then embraced in the Northern Circuit were inhabited by a highly 
intellectual and prosperous people not surpassed, if equalled, by any 
others in the State. 

The prominent lawyers who then traveled this circuit were Joseph 
Henry Lumpkin, afterwards Chief Justice of this court, Francis H. 
Cone, Garnett Andrews, Nathan C. Sayer, Eli H. Baxter and James 
Thomas, all of them subsequently judges of the superior court. In 
Columbia county at that time, the prominent practitioners were An- 
drew J. Miller, Chas. J. Jenkins and George W. Crawford, all men 
of distinction in their profession. ; 

The subjects of litigation were mainly the different forms of con- 
tracts concerning lands and slaves and the different modes of convey- 
ingthem. The settlement of estates furnished also a fertile field for 
controversy. Occasionally mercantile partnerships were brought 
before the courts for settlement. 

Without that long delay in securing practice, which discourages so 
many young lawyers, General Toombs, in the short space of five 
years, as the dockets of the court show, had obtained a large practice, 
and was employed against the leading lawyers of the circuit. A 
noble presence; a delivery which captivated his hearers by its in- 
tense earnestness; a thorough knowledge of his cases; a lightning- 
like perception of the weak and strong points of controversy ; a power 
of expressing in original and striking language his strong convictions ; 
acapacity and willingness to perform intellectual labor; a passion 
for the contest of the court-house ; perfect fidelity and integrity in all 
business entrusted to him, with charming conversational powers, all 
contributed to an immediate success in his profession. Such gifts, 
with a knowledge of business and the best uses of money, were soon 
rendered valuable in accumulating wealth. Though amember of the 
State Legislature from 1837 to 1843, excepting the session o {1841, his 
legislative duties did not impair his practice. Elected as a member 
of the House of Representatives of the National Congress in 1844, he 
made known to his patrons that he would not undertake any business 
which might interfere at all with his congressional duties. On ac- 
count of the absorbing character of congressional business from 1845 
to 1861, when he retired from the United States Senate on the account 
of the secession of Georgia from the Union, and his subsequent en- 
gagement in the civil war, General Toombs had but little practice in 
the courts. From 1846 to 1867, a space of twenty-two years, the 
whole number of cases tried by him in the Supreme Court of Georgia 
did not exceed twenty-five. Two of them were of permanent import- 
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ance. One was the case of Edmondson vs. Dyson, 2 Kelly, 320, in- 
volving the doctrine of executory trusts, in which this court decided 
against him, solely on the ground of authority, that the direction to a 
trustee to convey to the heirs at law of the life tenant after the ex- 
piration of a life estate held in trust for said life tenant saved the 
limitation from the rule in Shelly’s case and made an executory trust. 
Judge Nisbet, in combatting the argument of General Toombs in this 
case, and which he fairly presents in his decision, says, ‘‘ I do not 
deny but upon principle it is hard to escape from the conclusiveness 
of this reasoning.”’ 

The other was the case of Fraley vs. Ingram, involving the construc- 
tion of a will, in which the testator failed to declare an express trust 
in certain property given to his executor and claimed by him as his 
own. It can be readily seen from his full brief and the line of argument 
presented by the court, that the argument and authorities of General 
Toombs carried the court. 

In the year 1867, and the fifty-seventh year of his age, General 
Toombs returned to Georgia from exile, still in the enjoyment of his 
wonderful powers of mind and body, and at once resumed the prac- 
tice of his profession, taking cases in any part of the state when of 
sufficient importance to justify the time and trouble required to be 
bestowed on them. At the June term, 1869, of this court, he argued 
the case of Hardeman vs. Downer, against the constitutionality of the 
homestead provision of the constitution of 1868, as to old debts, and 
lost it by a decision subsequently overruled by the Supreme Court of 
the United States. 

At the December term, 1869, of this court, he argued, with other dis- 
tinguished counsel, the case of the Central Railroad and Banking Co. 
vs. Collins, in which the court sustained their position that the pro- 
posed action of the Central Railroad and Banking Company in buy- 
ing up stock of the Atlantic and Gulf Railroad Company sufficient to 
control that road was wltra vires. The proposition established in 
this case was afterwards presented by him to the Constitutional Con- 
vention of 1877 and adopted as a part of its work. 

His arguments before this court were models of strong reasoningon 
the main points of the litigation involved, interspersed with flashes 
of wit and profound observations on men and things--they were al- 
ways carefully prepared on all the points which, in his judgment, 
were material, by a diligent examination of authorities. And when 
it was found impossible to find authorities which would throw light 
on these points, then he studied them by the light of general princi- 
ples of the law, in which ke was well grounded. 

General Toombs entered upon his long and brilliant legislative 
career in the year 1837 as a member of the House of Representatives 
of the General Assembly of this State from his native county. 
George W. Crawford, Charles J. Jenkins, Alexander H. Stephens, 
















844 





APPENDIX. 


Henry G. Lamar, James A. Meriwether, Robert Dougherty, Augustus 
H. Kennan, O. A. Bull and William McKinley were members of the 
same House, all well known afterwards in the State for their ability 
and patriotism, several of them having also achieved national reputa- 
tion. The session of the Legislature of 1837 was remarkaole as the 
first in the South to discuss the refusal by a Northern state (the state of 
Maine) to comply with the constitutional obligation to deliver up a 
fugitive from justice charged with stealing a slave from a citizen of 
this State. The resolutions passed by this Legislature on this sub- 
ject declared: ‘‘ When, by the faithlessness of a State to its constitu- 
tional engagements, the rights of any other state are no longer pre- 
served, then that State ceases to be bound by any obligation to the 
common compact, and it is the duty ef such injured State to seek and 
provide protection for her own people in her own way.’ If redress 
should not be granted by the State of Maine, it was further resolved 
that a convention of the people should be called to secure proper 
protection for the rights of the people of Georgia. 

Although he introduced no resolution himself, we know, from the 
resolution passed and his subsequent career, General Toombs must 
have taken deep interest in these proceedings. He continued to rep- 
resent the county of Wilkes as a member of the House at the subse- 
quent sessions of 1838, 1839, 1840, 1842, 1843. The prominent subjects 
which, during these sessions, excited the greatest feeling and strife 
throughout the state, to-wit, the management of the Central. Bank 
and the extension of the State Road tothe Tennessee river, have long 
since ceased to interest the public. In 1842, and again in 1843, Gen- 
eral Toombs introduced a bill into the House to abolish suretyship in 
this state. The system, however, had so interwoven itself into the 
transaction of business, commercial and legal, as to defy his efforts to 
overthrow it. At each session of the Legislature, only a small minority 
voted with him to adopt a measure so radical. From the Houseof Rep- 
resentatives of the State Legislature he was tranferred, in 18 14, by the 
people to represent them as a member of the House of Representatives 
of the National Congress, and continued as such representative until 
1853, when, having been elected by the Legislature of the State to the 
United States Senate, he became a senator and continued such until 
1861. On the 12th of January, 1846, he delivered his first speech in the 
Congress of the United States on the Oregon bill, which Mr. Stephens 
says at once established his reputation as an orator and statesman. 
In this speech he uttered these sentiments, which he repeated on leav- 
ing the Senate in 1861 toseek that redress by secession which had been 
sought in vain elsewhere : ‘‘ Honorable peace is the mother of all the 
virtues and hopes of humanity, of progress, of political and social 
truth, of civilization and of true national greatness ; but dishonorable 
peace is the body of death chained to national character. In com- 
parison with such a peace, war, with its acknowledged horrors, would 
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be a national blessing. War rarely compensates the generation 
which wages it successfully for its terrible sacrifices; yet it cannot 
always be avoided. The universal judgment of mankind in all ages 
and in every country has consigned to infamy and disgrace those 
men and nations who have refused to meet aggressions and defend 
their rights even by the sword.’’ 

The e<cicing scenes which attended the opening of the thirty-first 
Congress and the stormy debates of the sessions of 1849 and 1850 
brought General Toombs before the whole country as the leading 
champion of the South in the contest for equality in the newly ac- 
quired territories. On the 15th of June, 1850, in reference to the ter- 
ritorial question, he stated his position in the following language: 
‘* She (referring to the South) will divide with you, but the right 
to enter or divide I shall never surrender. In my judgment, this 
right, involving init, as it does, political equality, is worth a thousand 
unions such as we have. Deprive us of this right and appropriate 
the common property to yourselves, it is then your government, not 
mine. Then I am its enemy, and I will then bring my children and 
my constituents to the altar of liberty, and, like Hamilcar will swear 
them to eternal hostility to your foul domination.’’ Mr. Stephens, 
speaking of his influence in bringing about the compromise measures 
of 1850, the main feature of which was equality in the territories, states 
that no one, not even Douglas or Clay, did more to secure their pas- 
sage than Toombs. The election of Lincoln in 1860, for the express 
purpose of overthrowing the compromise measures of 1850, forced 
General Toombs back on his position taken in 1850. On the 6th day 
of January, 1861, in the United States Senate, he made the most im- 
portant speech of his life. Taken in connection with his influence, 
greater than that of any other Southern leader, in bringing about the 
secession of the Southern States, it will stand, like the declaration of 
independence, as the clearest and most powerful statement ever given 
to the world for separation from the North. Mr. Stephens compares 
this speech to that of Pericles on resistance to the aggression of 
Sparta just before the Pelopenessian war. Future historians, what- 
ever may be their position on the question of secession, in discuss- 
ing the civil war of 1861-1865, and its causes, can find no document 
which states the case of the South, as to its right and duty to 
secede, with such truth and power as the speech of General Toombs 
when leaving the United States Senate. What judgment posterity 
will pass on the secession movement remains to beseen. This much, 
however, is certain, that no nation, civilized or savage, has ever yet 
submitted, unless overpowered by overwhelming force, to deprivation 
of territory for which it had shed its blood or expended its treasure, 
and that General Toombs must be judged by the actual circumstances 
surrounding him as to the wisdom of his course. After the war was 
over, the cause lost, and the horrors of reconstruction had been suf- 
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fered, recognizing fully how much he was responsible for all the 
suffering of the South, and its losses of men and property, General 
Toombs said, whenever the occasion required him to speak, ‘‘ that it 
was better to have fought and lost than not to have fought at all.” 

The last service in a legislative capacity rendered by General 
Toombs to the people of Georgia was as a delegate from the tweaty- 
ninth senatorial district to the Constitutional Conventioa in 1877, when 
he was in the sixty-eighth year of his age. In that boay he partici- 
pated actively in the debates on the elective franchise, election of 
judges, state-aid, financial policy, constitution of the senate, home- 
stead, taxation and regulation of railroad corporations. Article four 
of the Constitution of 1877 is almost in the language prepared by him- 
self. Before going to the convention, he had studied the legislation 
of Great Britain, of other states of this Union and the decisions of the 
Supreme Court of the United States on the right and duty of the State 
to regulate railroad corporations and the principles of taxation. The 
propositions embraced in article IV of the Constitution simply de- 
clare the results reached by this study. He stated, in his elaborate 
argument to the convention on regulation of railroad corporations, 
that the system, as presented by him, was not a new one; that it had 
been adopted by the most enlightened governments in the world. In 
looking back on his long legislative career, after his life’s work was 
over, so far as the public was concerned, he claimed that this work, 
article IV of the Constitution of 1877, had done more good for the 
people of Georgia than anything he had ever done for them. In ad- 
dition to his labors in the State and national legislatures, in State 
conventions and party conventions, General Toombs, from 1840 to 
1861, a period embracing six presidential, ten gubernatorial and ten 
congressional campaigns, devoted a large part of his time to the dis- 
cussion of political questions before popular assemblies. He was, in 
many respects, unrivaled as an orator in his speeches directly to the 
people. His comprehensive grasp of public questions, his power of 
driving home to the comprehension of his hearers his ideas, his im- 
pressive earnestness of delivery, his wit, always ready to arouse and 
fasten the attention of his audience, made him a great favorite with 
the multitude. Ofthese efforts scarcely a trace can be found. The 
newspapers of that day had no reporters to catch the words spoken, 
but confined themselves to meagre statements of what was said, 
and exaggerated praise or abuse. His addresses to agricultural so- 
cieties were frequent, and abounded with lessons of wisdom, which 
had cost him years of reflection and observation to gather up and 
mature, yet none of them are now to be found. 

The only address to a popular assembly carefully revised by himself 
is that delivered at Boston, in the Tremont Temple, 6th January, 1856. 
In it he discussed the slavery and territorial questions from all points 
of view, historical, constitutional, financial, moral and religious, to an 
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audience bitterly opposed to him, and ready at any moment to break 
out with reproaches and tumult, with such calmness and truth as to 
force an attentive and respectful hearing. The speech delivered by 
him in the United States Senate on 6th of January, 1861, after the North 
had taken its final position, differs widely from the address at Boston. 
The speech shows passion roused to a high degree, yet under control. 
The memory of his many triumphs before courts and juries will be 
lost in a few generations ; the vast multitudes who heard his speeches 
on political subjects from 1840, when he made his first appearance 
before the people of the state at Macon, to 1868, when he spoke in 
Atlanta at the Bush-arbor, will soon pass away, and with them the 
recollection of the man who swayed them to and fro with irresistible 
force, but the address at Boston and the speech of the 6th of January, 
1861, remain and must continue to remain as the best vindication of 
‘¢ the lost cause.” 

After aiding with other Southern statesmen in organizing the Con- 
federate government, General Toombs was selected by President 
Dayis, on the 14th of February, 1861, to act as secretary of state in 
the new cabinet. This position, which he accepted reluctantly and 
with a distinct understanding that his appointment was to be tem- 
porary, he resigned on the 21st of July, 1861, to take command of a 
brigade in the Confederate army. In the battles around Richmond, 
in June, 1862, General Toombs was actively engaged. At the second 
battle of Manassas, in August, 1862, he was present with his brigade 
and led the last charge against the Federal army, as stated by Mr. 
Stephens. On September 17th, 1862, the battle of Sharpsburg was 
fought, in which General Toombs, with two of the regiments of his 
brigade, bravely and successfully defended the bridge across the 
Antietam river against five different assaults by greatly superior 
numbers of the enemy, and was highly complimented by General 
Lee for his skill and courage. Receiving a painful wound during the 
retreat from Maryland, he returned home, and about the beginning 
of the year 1863 resigned his commission as brigadier general. For 
some time previous to this resignation, he had been distressed be- 
yond measure by the enormous waste of men and means, occasioned 
by ignorance, incapacity and recklessness, as he claimed. He had 
been disappointed sorely with the policy of the Confederate govern- 
ment as to finance and conscription, believing that it would end in 
the ruin of the cause for which he had periled all. He found also 
that, from want of a regular military education, his advice was not 
followed as to the management of the army. So believing that he 
could no longer be useful in the army, he retired. In the latter part 
of 1863, he took command as colonel of a regiment of state troops, 
and was stationed during the winter of 1863-64 near Savannah. Gen- 
eral Toombs was present at the siege of Atlanta in 1864, and partici- 
pated in the battles around the city, not, however, in command of any 
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portion of the army, but as a volunteer aid to General G. W. Smith. 
Possessed of an intellect able to originate great campaigns, animated 
by an indomitable will, full of resources in moments of danger and 
trial, if he had been trained to a military life, his name would have 
ranked amongst the greatest commanders of the Southern armies. 

As a private citizen, General Toombs was a remarkable person. The 
candor and justice which characterized his public life show conspic- 
uously in all of his private relations. Artifice, evasion and dissimu- 
lation were perfectly abhorrent to him. Chief Justice Lumpkin says 
of him that “‘ his candor never forsook him, no matter what the con- 
sequences might be to himself or his clients,’’ one of the highest 
tributes ever paid to any man. But his candor, however great, did 
not surpass his strong sense of fairness and justice. To those who 
knew him well and observed his conduct in his many-sided life, it 
seemed as if he lived with the motto ever before him, ‘‘Fiatjustitia ruat 
celum.’’ His adversaries, political, personal and legal, universally 
appreciated this noble trait in his nature, and trusted him implicitly 
when the occasion arose for negotiations or concessions. Whatever 
may have been his momentary resentments under provocation, Gen- 
eral Toombs harbored no revenges, and this in his case was the more 
remarkable, as he was a man of strong passions. 

His life-long friend, Mr. Stephens, said of him that his spirit was 
too magnanimous to cherish revenge. During the last year of his 
life, looking back over its conflicts and struggles, he declared, ‘‘that 
he felt at peace withall men.’’ Impatient of triflers and foolish peo- 
ple, he was peculiarly accessible to those who had something to say, 
and gave them attention and consideration, even as to the smallest 
affairs of life. Kind and polite when away from home, in his own 
house, in which he lived for forty years with a devoted wife, from 
whom he was separated by her death two years before his own, he 
dispensed a princely hospitality. 

General Robert Toombs closed his earthly career on the 15th day 
of December, 1885, at the hour of six o’clock Pp. m. at his own home, 
surrounded by his nearest relations. For several years the magnifi- 
cent constitution with which nature had endowed him had been fail- 
ing —its decay was painfully perceptible to friends, and well known 
to himself, and welcomed by him asa release from a world he had 
ceased to love. 

During the last two months of his life, his mind, already much im- 
paired, was afflicted with a distressing delusion that he was not at 
home, and under such delusion he continued until the Thursday before 
his death on Tuesday, when the great light went out in utter darkness 
from which there was no recovery. And soit was he did not realize 
a wish long cherished and frequently expressed to his friends, that 
he might die in the full possession of his mental powers. His death 
was a subject of national interest and comment. The leading papers 
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of the North, South, East and West employed agents to communicate, 
at any expense, the moment of his decease. Un the next morning 
after his death, articles appeared in all of them informing the public 
of the fact. And all of them, with but few exceptions, acknowledged 
his rugged honesty, his sterling integrity in official position, his in- 
dependent and lofty spirit, his undying love for his section, his in- 
domitable resolution never to acknowledge the Union as his govern- 
ment. 
** A lion, harmless to the weakest lamb, 
Yet fiercely scorning any lamb to be: 
His ruling passion to be wild and free 
As winds and waves, with no enforced calm 
Save God’s. To God alone he singeth psalm, 
Or boweth down, or maketh prayer or plea, 
To none but God hath ever bent the knee, 
Or incense burned, or offered bull or ram. 
His mind is space in human spirit swung, 
His brain is reason’s self encased in bone, 
His speech the summer storm with human tongue— 
A storm of logic thundered from a throne.”’ 


In behalf of the bar of Georgia, we extend to the family and kin- 
dred of our deceased brother assurance of sincere condolence and 
sympathetic sorrow, and request that this report be spread upon the 
minutes of the court and become matter of record for all time. 

W. M. Reess, 

L. E. BLEcKLEy, 

Pore Barrow, 

A. R. Wrigut, 

Rosert P. Trippe, 

H. W. Hiviiarp, 

A. R. Lawton, 
Committee. 


Remarks were made by Hon. H. W. Hilliard, Hon. H. 
K. McCay and Hon. A. R. Lawton, after which Chie! 
Justice Jackson responded as follows : 


Responding for the court, I endorse the memorial and addresses 
in praise of the illustrious dead. 

Cobb, Stephens, Toombs! The last of a far-famed trio has leit 
forever the scene of earthly struggle and renown. 

No state of this great Union illustrated herself with three men so 
distinguished and influential at one time in the same congress. Prob- 
ably none ever will. Georgia cannot hope to repeat the glory they 
then showered upon her fame! 

The youngest in years, the soundest in judgment, the most rounded 
in intellectual and moral manhood was first to depart, and many are 
the Georgians who yet mourn the sudden death of Howell Cobb. 

Vv 76-54 
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More than a decade afterwards the frail form of Alexander H. 
Stephens was borne from the executive mansion to the capitol, and 
thence to Liberty Hall to repose in the dust of home. ‘Animos in- 
gentes in corpore augusto!’’ What a prodigy was he! What astrug- 
gle with death was his life! How wonderful the productions of a 
mind working through such muscular and nervous fetters ! 

The senior of the three is the last to leave us. We pause in the 
midst of the business of life to mourn his death ! 

He was a man to himself. Georgia, mother of such a triplet, has 
given birth to but one Toombs. Seldom has the world produced a 
light that flamed so high! His path was that of a meteor, yet it 
shines still, and will dazzle the gaze of centuries ! 

Not Mirabeau, in the throes of the French revolution, nor Henry in 
our own, was grander in impetuous eloquence than Robert Toombs. 

From that tempestuous hour, ten years before the war, when he 
exclaimed, ‘‘ Let discord reign forever !’’ to his last defiant utterance, 
tremulous with age, he hurled impassioned eloquence against those 
who had throttled Georgia; and when her neck was bent by sheer 
force to the yoke, high he held his own proud head, and remained 
alone of all her sons the sovereign of himself! He contemned uncon- 
stitutional citizenship, and spurned pardon for his fealty to his 
state! He died as he had lived, free’as her unconquerable air, and 
independent as its wildest tempests ! 

He was born king, and a king he died. From boyhood to age he 
dominated all about him. 

Princely in form as in intellect, everywhere, to every eye, he stood 
head and shoulders above the crowds that thronged him. 

A boy, he lead fun and frolic, and was crowned in gymnastic sports 
as in menta: prowess, the chieftain of the clan. Fresh from college- 
life, he revolutionized the politics of the county of Wilkes, and the 
men his youthful eloquence captured he held in the arms of loving 
admiration to the door of death. Representing Wilkes when flushed 
with youth in the general assembly, he answered to her call in 
tremulous age when Georgia, free once more, demanded a constitu- 
tion of her own. 

Always and everywhere this man led men. His very presence was 
magnetic. Sweeter smile never lighted up animated face, and 
brighter wit never flashed from speaking countenance. 

He was conscious of power and asserted superiority. ‘‘Aut Cesar 
aut nullus”’ sat on his brow and spake from his eye. Cvsar felt no 
stronger the support of destiny’s mighty force than did Toombs the 
same impelling power and its fearless self-confidence. 

“« Quid times Cxsarem vehis’’ was his war-cry as he plunged into the 
Helespont of revolution and beckoned the South to follow. 

Had he been kept in the lead, who can say that the South might 
not have rode that rough sea and anchored in victorious peace”? 
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Quick as lightning was his mind, and as quick would have been his 
action then and there, as everywhere else it had been. Impetuous is 
Southern blood, and a rapid campaign would seem to have been her 
policy. 

In the practice of law, this faculty of mind—this rapidity of thought 
—distinguished Toombs. Judge Lumpkin pronounced him the 
greatest lawyer he ever saw. He saw through the case at a glance 
and grasped the controlling point. Yielding minor hillocks, he 
seized and held the height that covered the field, and from that em- 
inence shot after shot swept all before it. Concentrated fire was 
always his policy. A single sentence would win his case. A big 
thought compressed in small compass was fatal to his foe. It is the 
clear insight of a great mind only that shines out truth in words few 
and simple. Brevity is power wherever thought is strong. From 
Gaul Cesar wrote, ‘‘ Veni, vidi, vici;’? Rome was electrified and the 
message immortalized. Toombs said to this court, ‘‘May it please 
your Honors: ‘Seisin, Marriage, Death, Dower,’’’ and sat down. 
His case was won, the widow’s heart leaped with joy, and the law- 
yer’s argument lives forever. 

Equal to the occasion he seized the flying moment and acted then. 
Never hesitating, he assumed responsibility and risked a rapid judg- 
ment. When Georgia’s governor declined to touch her treasury to 
supply the convention of 1877, Toombs drew on his own exchequer 
and laid the money in the convention’s lap. The investment was 
wise—the venture was safe. Thenceforth he sat enthroned, and the 
edicts of this monarch are constitutional restrictions on corporate 
power. The state, robed in fresh habiliments of sovereign power, 
soon returned to her son the money needed for her new dress, and 
the organic law which he made loaded him with praise and cost 
him nothing. 

Georgia loved him then, she loves him now, she will love him for- 
ever! 

Except to the wife he loved, to whom he was true in the fealty of 
loyal love for half a century, he yielded to nothing but to the man- 
date of Georgia. He stooped to nothing but her sovereignty, and bent 
the knee only to her sceptre. 

Did I say to no sceptre but Georgia’s? I spoke too fast. Thank 
God, a pious wife had not lived before him the Christian’s life for 
fifty years in vain. When she died, he wrote to the friend of boy- 
hood, the classmate of college-life, that he could not bear to die with- 
out a formal recognition of the God she worshipped ; nor, he wrote, 
could he tolerate the idea of being classed after death with that in- 
fidel throng who had no more sense than to butt their heads at the 
bosses of Jehovah’s buckler; that he believed in Christ, the Son of 
God, the Saviour of sinners, and desired fellowship with His people. 
Thus summoned, George F. Pierce went from Sparta to Washington 
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and received into the church of Christ his life-long friend, Robert 
Toombs. 

There was joy in heaven among the angels over this ‘‘sinner that 
repenteth.’ Among them one face shone with joy surpassingly 
beautiful as she gazed with adoring gratitude upon Him who sat 
upon the throne and who washed her husband in His own blood. 

That in his long and eventful life, so full of generous and ennobling 
virtues, there had been conspicuous faults to mar the lustre of much 
that was good and pure, no honest friend can deny. ‘Let him who 
is without sin cast the first stone’? at him. All men, one by one, 
must leave him alone with God, for none can condemn him. Nest- 
ling, helpless, yet happy, under the cherubim wings that cover the 
mercy-seat where all the redeemed hover together, saved and safe 
forever, let us look through the veil by faith and behold him there! 
The Great Judge, in th» person of the Saviour of repentant sinners, 
has pronounced the sentence, ‘‘Neither do I condemn thee,’’ and as 
the noise of many waters is the response of the universe, ‘‘Amen 
and Amen.” 

Let the memorial be entered of record, and let the court now ad- 
journ in honor of the illustrious dead. 
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ABATEMENT. See Torts, 1-3. 
ACCESSORY. See Criminal Law, 81-80 
ACCOMPLICE. See Criminal Law, 56, 57, 64. 
ACCOUNTS. See Guardian and Ward, 3-5. 


ACCOUNT STATED. See Debtor and Creditor, 3, 4. 


ACTIONS. See Levy and Sale, 2. 


ADMINISTRATORS AND EXECUTORS. 


. Bidder failing to comply with bid, liable for difference in price 
at re-sale. Sproull, adm’r, vs. Seay, 27. 


. Same: Delay in second sale caused by first bidder, not relieve 
him. Ibid. 


- Same: Second bidder failing to comply, and third sale made, 
first bidder still liable. bid. 


4, Delay in re-sale, whether unreasonable, is for jury. Ibid. 


5. Domicile, Jaw of, controls as to administering personalty. 
homas, Jr., adm’r, vs. Morrisett, ex’r, 384. 


. Same: Mortgage on land in this state is personalty. bid. 
. Will afterwards probated revokes administration. bid. 


. Foreign will probated in state where made, general letters not 
granted in this state pending probate there. bid. 


9. Domicile determined by probate in foreign state. Ibid. 
. Collusively obtained to defeat foreign will, letters void. bid. 


. Some bequests void and others good, not prevent grant of letters 
under will. Ibid. 
. Foreign executor suing in this state, set-off pleaded as if resi- 


dent here ; foreign law as to presenting claims will not apply. 
Russell, ex’r, vs. Hubbard, 618. 





INDEX. 





3. Verdict, what proper, where plene administravit or plene admin- 
istravit preter not pleaded. Ibid. 


. Power of sale of property to pay debt conferred by deed, pro- 
ceeding to exercise, after death of grantor, is not suit against 
administrator requiring twelve months’ delay. Roland, 
adm’r, vs. Coleman & Co., 652. 


5. Assent to legacy presumed from use of property by legatee who 
was also executrix. Vanzant et al. vs. Bigham et al., 75). 
16. Trustee for children only till of age, executrix was, under this 
will. Ibid. 
17. Surety on bond cannot set up that it was represented to him by 
ordinary and principal as only temporary. Brown et al. vs. 
Davenport, ord’y, 799. 


See Principal and Surety, 8; Guardian and Ward; Trusts 
and Trustees. 


ALIMONY. 


1. Discretion where testimony conflicting. Glass vs. Wynn, ex’r, 
319. 


2. Separation, husband and wife living in state of, latter may ob- 


tain alimony. Ibid. 
3. Same: Cause of separation immaterial. Ibid. 
4, Cruel treatment, what may constitute. Ibid. 


AMENDMENT. 


1. Verified by attaching affidavits, bill for injunction and receiver 
may be. Shannon & Co. vs. Fechheimer, Goodkind & Co., 86. 


2. Traverse to sheriff’s return amended by making him party. 
Stone vs. Richardson, 97. 


3. New parties added, under equitable pleadings in claim case. 
Green vs. Mann, 246. 


4, Auditor’s report, exception to, may be amended. Poullain et 
al. vs. Poullain, 420. 


5. New cause of action was not adled by amendment specifying 
what had been generally alleged before. Ibid. 


6. Barred by statute of limitations, action not being, amendment 
isnot. Ibid. 


7. Judgment may be amended to conform to verdict. Russell, 
ex’r, vs. Hubbard, 618. 


8. Defects in justice court summons and entry of service amend- 
able. Telford vs. Coggins, 683. 
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9. Wrong partnership sued, not amended so as to be against proper 
firm, though one partner was member of both. Howes vs. 
Patterson & Co., 689. 


10. Omission of partner different from suing wrong firm. Ibid. 


11. Same: Two members of firm stricken, two new defendants not 
substituted in their stead. Ibid. 


12. Husband made party by amendment to suit by wife, for self 
and children, to recover homestead. Eve et al. vs. Cross, 
adm’r, 693. 


3. Judgment not amended, where rendered as agreed on by par- 
ties. Willis et al. vs. Bivins, 745. 


. Verdict amended in matter of form but not in substance after 
being received and recorded and jury dispersed. Shelton vs. 
O’ Brien, 820. 


APPEAL. 


1. To jury in justice’s court in all cases. Jackson vs. Lewis, 92; 
Bates vs. Messer, 696. 


2. Jurisdiction, justice court not having, appeal does not make 
judgment good. Yon vs. Baldwin, 769. 


ARBITRATION AND AWARD. 


. Common law and statutory award compared. Jones, trustee, 
vs. Bond et al., 517. 


. Judgment of court, unnecessary to make common law award. 
Ibid. 


. Guardian may submit to arbitration for ward. Ibid. 


. Evidence before arbitrators should be filed with exceptions. 
Foster vs. Collier et al., 692. 


. Time sufficient having passed without filing evidence, no error 
to refuse further time and dismiss exceptions. Ibid. 


. Exceptions to award should be under oath. Ibid. 
ASSAULT AND BATTERY. See Pleadings, 5. 


ASSIGNMENTS. 


1. Strictly construed against assignor and assignee, and liberally 
in favor of creditors, acts of 1881 and 1885 will be. Tur- 
nipseed et al. vs. Schaefer et al., 109; Albany, etc., Co. et al. 
vs. Southern Ag. Wks. et al., 135, 


2. Schedules not full and complete, avoids assignment. Ibid, 





INDEX. 


3. Schedules, omissions from, what will make assignment void. 
Ibid.; McMillan, trustee, vs. Knapp et al., 171. 


. Amending schedules, no provision for. Jbid., 109. 


. Invalidating assignment and punishing false oath to schedule, 
difference in requirements for. Jbid., 109, 


General clause covering other property not specified, contra- 
venes public policy. Jbid., 109. 
7. Preferences tolerated, not encouraged. Jbid., 109. 
. Lien or judgment not necessary to attack assignment. Jdid., 
109, 135. 
. Receiver appointed where assignment void. did. 
. Insolvent corporation may assign with preferences. Jbid., 135. 
. Carry on business, provision for assignee to, raises presumption 
of intention to hinder, delay and defraud creditors. Jbid., 
135. 
. Mortgages attacked in bill to set aside assignment, equitable 
relief granted. Ibid. 
13. Affidavit to schedule, what required. McMillan, trustee, vs. 
Knapp et al., 171. 
14. Condition precedent (accepting draft for purchase price) not 
complied with in purchase by assignor, no title passed to 
assignee. Mathewson vs. Belmont, etc., Co., 357. 


15. Assignee takes only assignors title. Ibid. 


ATLANTA. See Municipal Corporations, 6. 


ATTACHMENT. 


1. Wrong firm sued and garnishment dissolved by bond, not 
amended so as to be against right firm, though one partner 
was member of both. Howes vs. Patterson & Co., 689. 


2. Two partners stricken by amendment, judgment on bond not 
allowed, nor against remaining defendant. Ibid. 


3. Same: Case properly dismissed. Ibid. 


ATTACHMENT FOR CONTEMPT. See Injunction and Receiver, 
17. 


ATTORNEY AND CLIENT. 


1, Lien for fees not defeated by settlement of parties with notice. 
Haynes vs. Perry, sheriff, 33. 


2. Settlement, when good as to attorney. Ibid. 
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3. Fees, whether due for services for defendants or due and paid 
by others, left to jury. Wimpy vs. Gaskill et al., 41. 


4. Homestead subject to lien for fees in obtaining and in resisting 
levy. Strohecker vs. Irvine, 639. 


5. Advice may be shown to explain making of payment. Vaughn 
vs. Miller & Bussey, 712. 


6. Neglect of attorney not generally ground for new trial. Hud- 
son vs. State, 727. 


7. Ignorance and drunkenness of counsel contributing to convic- 
tion of client might be ground for new trial. bid. 


See Witness, 5. 
AUDITOR. 


1. Exceptions to report covering whole case, striking other excep- 
tions not error. Grimsby, adm’r, vs. Hudnell, 378. 
. Report prima facie correct as to facts. Poullain et al. vs. Poul- 
lain, 420. 
- Rebut presumption of correctness, what evidence sufficient to. 
Ibid.; Jones, trustee, vs. Bond et al., 517. 


. Fraud in discharge of guardian set up by exception to auditor’s 
report. Ibid., 420. 


. Verdict on exceptions should be seriatim. JIbid., 420. (Gen- 
eral by consent. Jones, trustee, vs. Bond et al., 517). 


. Same: Whether new trial required, if no objection to verdict 
when returned. Jbid., 420. 


. Amended, exception to report may be. Jbid., 420. 


Re-refer case to auditor, not necessary to, for errors of law. 
Jones, trustee, vs. Bond et al,, 517. 


BANKRUPTCY. 


1. Unconstitutional provisions of state law not made part of bank- 
rupt law by act of 1873. Shipp vs. Smith, 1. 


2. Exemption based on homestead under constitution of 1868 sub- 
ject to debt prior to that time. bid. 


8. Settlement between holder of draft and assignees, with knowl- 
edge of acceptor, leaving draft in hands of holder, terminates 
bankrupt jurisdiction. Harrison et al., ex’rs, vs. Powers, 218. 


4. Same: Motive of acceptor in allowing settlement immaterial, 
unless misled. Ibid. 


5. Exemption set apart in, not prevent subsequent homestead un- 
der state law. Holland vs. Withers, 667. 
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BETTERMENTS. See Equity, 14. 
BONDS. (Generally.) See Administrators and Executors, 17. . 


BONDS. (Given in litigation). See Claims, 12; Distress Warrant, 
2; Mortgages, 13. 


BONDS. (Official.) See Principal and Surety, 4. 


BURDEN OF PROOF. See Pleadings,2; Claims,1, 2; Evidence, 
24, 27; Criminal Law, 23. 


BURGLARY. See Criminal Law, 1, 13-17, 37. 


CARRIERS. See Railroads. (As to steamships, see Railroads, 18-20.) 


CERTIORARI. 


1. New trial ordered, on sustaining certiorari, where issues of fact 
involved. Geo. R. R. vs. Bird, 13. 


2. Jurors not challenged in justice’s court, objection to, not urged 
by certiorari. Mitchell vs. Bradberry, 15. 


3. Writ refused, if petition makes no case. Harrell vs. Holt et 
al., 25. 


4. Petition is not record until granted. James vs. Davis, 100. 


5. Judge of another circuit sanctions writ, authority need not be 
shown. Prescott vs. Carter, 103. 


6. Costs: Only necessary to pay those on illegality, where ruling 
on it. excepted to. Williams vs. Sutler, 355. 


7. Two suits in justice’s court not carried up by one certiorari. 
Parris vs. Hightower, 631. 


8. Discretion in granting and ordering new trial on facts. Telford 
vs. Coggins, 688; Cruse vs. Foster & Estes, 728. 


CHARGE OF COURT. 


1. Omission to charge, attention of court should be called to. 
White vs. Hand et al., 3. (See Nos. 10, 19 below.) 


2. Omission to charge as to reasonable doubts not require new 
trial, when. Seiler vs. State, 103. 

3. As a wholecorrectin these cases. Byne vs. Smith, 101; Beckvs. 
State, 452. 

4. “Unless some other good defence,” etc., bad in this case. 
Harrison et al., ex’rs, vs. Powers, 218. 





5. 


6. 
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Both sides should be submitted, where it is in issue what was 
the contract. Cincinnati, etc., Rwy. vs. Disbrow & Co., 255. 


Stating issues and summing up evidence, duty as to. City, 
etc., Rwy. vs. Findley, 311. 


Context considered to explain loose expression. bid. 


. *‘ All actions of this sort imply fault somewhere,’’ charge dis- 


cussed. Ibid. 


. Presumed correct, if not brought up in full. Massengill vs. First 


Nat: Bk., 341. 


. Broad but correct, if more specific desired, request proper. 


Poullain et al. vs. Poullain, 420. 


. Examples not in accordance with evidence and tending to con- 


fuse, not given. Ibid. 


. Request, long argumentative and partly incorrect, properly re- 


fused. Beck vs. State, 452. 


Request covered by general charge need not be given. Jbid.; 
Bernhard vs. State, 613. 


. Importance of issues in murder case stated,—on one side, good 


order, peace and security of society; on the other, life and 


liberty of defendant—not error requiring new trial. JIbid., 
452. 


. Vindicate the law, neither convict an innocent man nor acquit 


a guilty one, charge that jury should desire to, not error. 
Ibid., 452. 


. Observationson human mind, though might have been omitted, 


not injurious in this case. Jbid., 452. 


Involuntary manslaughter, when proper to charge as to. Jack- 
son vs. State, 473. 


. Statement of accused considered as basis of charge. Ibid. 
. Omission to charge on substantial issue, new trial granted. 


Central Railroad vs. Harris, 502. (See No. 1 above.) 


. All of request not proper, court need not give any part. City 


of Atlanta vs. Buchanan, 585. 


. Ambiguity in contract left to jury ; not determined by construc- 


tion. Erskine & Co. vs. Duffy, 602. 


. Context considered to explain charge. Almond vs. Gairdner & 


Arnold, 699; Central R. R. vs. Thompson, 770. 


23. Enumerate part of facts only as controlling case, error to. 


Vaughn vs. Miller & Bussey, 712. 


24. Assume fact to be proved, charge should not. Ibid. 


. Negligence, court should not charge that certain facts would 


constitute, except where so made by statute. Central 2. R. 
vs. Thompson, 770. 
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26. Wisdom of law in requiring extraordinary care, bad practice to 
comment on, but new trial not required. bid. 

27. Language of Supreme Court in reviewing case, not always best 

to use in charge. Ibid. 


See Criminal Law, 12. 


CHATTAHOOCHEE COUNTY. See License, 1, 2. 


1. Burden of proof on plaintiff in fi. fa. Doyle vs. Donovan, 44. 

2. Prima facie case by plaintiff in fi. fa., what makes out. Crin- 
gan, Watkins & Co. vs. Smith, trustee, 49. 

3. Possession admitted in defendant, but proved not true, not 
give conclusion toclaimant. Royce & Co. et al. vs. Gazan, 79. 

4, Possession admitted in defendant, estops from disproving. 
Ibid. 

5. Equitable pleadings in claim case. Green vs. Mann, 246. 

6. Contribution by joint debtor prevented by collusive sale by 


creditor, discharge of ji. fa. pro tanto set up in claim case. 
Ibid. 


7. Damages recovered in claim case, when. bid. 
8. New parties made by amendment in claim case. Ibid. 
9. Possession of personalty admitted in defendant in fi. fa. is 
prima facie title. Crawford vs. Kimbrough, 299. 
10. Fraud between husband and wife appearing, presumption from 
possession not rebutted. Ibid. 


11. Possession in defendant in ji. fa. admitted, to get opening and 
conclusion, court subsequently holding other party entitled 
thereto, admission properly allowed withdrawn. Jrwin et al. 
vs. McKnight, 669, 

12. Forthcoming bond, in suit on, sufficient to show consumption of 


perishable property ; re-advertisement unnecessary. Bowen, 
constable, vs. Penny, trustee, et al., 748. 


13. “Trustee for wife,’’ added to name of principal is mere descrip- 
tion; he is liable individually. bid. 

14. Justice court has no jurisdiction where value of property and 
aggregate of fi. fas. both above $100.00. Yon vs. Baldwin, 769. 

15. Verdict for ‘‘claimant in ji. fa.,’’ means what. Shelton vs. 
O’ Brien, 820. 

16. Outstanding title in third person, claimant cannot show. Moody, 
Jr., vs. Travis, 832. 


See Evidence, 52; Mortgages, 12. 
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COMITY. See Mortgages, 2-4; Judgment, 6; Administrators and Ex- 
ecutors, 6. 


COMMON CARRIERS. See Railroads. 
COMPTROLLER GENERAL. See Taz, 4, 5. 


CONFESSIONS. See Criminal Law, 6, 74. 
CONSTABLE. See Executions, 2. 


CONSTITUTIONAL LAW. 
1. Unconstitutional homestead law not made part of bankrupt law 
by act of 1873. Shipp vs. Smith, 1. 


. Homestead under constitution of 1868 subject to debt prior to 
that date. Ibid. 


3. Witness, privilege of. See Witness, 3. 


° 
cs 


4. Tax and local assessment laws, similarity and difference be- 
tween, as to provision for uniformity, etc. Trustees First M. 
E. Church vs. City of Atlanta et al., 181. 

5. Assessment for street not made against church, is not taking 
money from treasury for. bid. 


6. Local option law, constitutionality tested by one whose per- 
son or property is affected. Scoville et al. vs. Calhoun, ord’y, 
263; Clayton vs. Calhoun, ord’y, 270. 


7. Part unconstitutional, balance upheld. Ibid. 


8. Unconstitutional, act not declared, except in case of necessity. 
Ibid. 


9. Justice courts must be held at fixed times and places. Free- 
man vs. Gaither, 741. 

. Debt by county to re-build bridge, not exceeding seven per 
cent. of taxable property, may be incurred by vote of two- 
thirds of voters. Elliott vs. Gammon et al., commissioners, 766. 

. Election to incur new debt by county must be held under gen- 
eral law; subsequent special law invalid. Ibid. 

. Special mandatory act as to working convicts on public roads, 
in conflict with general road law, contract based on, uncon- 
stitutional. Houston County vs. Killen, 826. 

13. Same: Mandatory special act, contrary to general law, passed 
after constitution of 1877 as amendment to former permissive 
act, invalid. Ibid. 

14. Contract based on unconstitutional act, not enforcible. Ibid. 


See Appeal, i. 
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CONSTRUCTION. See Words and Phrases; Laws, 1-3; Contracts, 
2, 5, 12-14; Verdict, 10; Roads and Bridges, 3; Wills, 4. 


CONTINUANCE. 


1. Discretion affected by error of law, reversed. Maynard vs. 
Cleveland, 52. 


2. Misled as to what adversary’s witness would testify, ground for 
new trial, when. bid. 

3. One witness to point present, no continuance to get another, 
rule not apply, when. Tbid. 

4. For want of time to prepare criminal case, under facts, should 
have been granted, or postponement allowed. Blackman vs. 
State, 288. 

5. Absent witness, what necessary to obtain continuance on 
ground of. Bates vs. Messer, 696. 

6. Service, continuance to allow perfected, noterror. Atlanta, etc., 
A.-L. Rwy. vs. Harrison & Bro., 757. 

7. Remitter from Supreme Court just entered and witnesses ab- 
sent, error to force case to trial. Youngblood, adm’r, vs. 
Youngblood et al., 840. 


CONTRACTS. 


1. Rescind, one party cannot, except for breach by others. White 
vs. Hand et al., 3. 


. Construed in this case, and facts left to jury. Wimpy vs. 
Gaskill et al., 41. 


. Services of attorney contracted for by father, no ground for re- 
covery against children. Ibid. 

- Mesne profits, not more than amount received in one year 
charged in requiring re-conveyance of land on failure of 
grantee to perform agreement. Lary vs. Lewis, 46. 

. Insurance premiums, contract to pay and receive compensation 
construed. Hodge vs. Ellis, guardian, 272. 

. Minor not bound by father’s contract, equity will compel to do 
right as to person preserving fund. bid. 

. Consideration, new not needed to revive debt barred by statute 
of limitations. Pittman, adm’x, vs. Elder et al., 371. - 

. Parental control of child released by father, what necessary to 
show. Miller vs. Wallace et ux., 479. 


. Guarantor’s parol agreement by one, under letter from other 


agreeing to joint guaranty, not hinding. English vs. Bank 
State of Ga., 537. 
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14. 
15. 


16. 


17. 


18. 


19. 


20. 
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Time for paying life insurance premium, custom as to giving 
notice may waive. Grant vs. Ala. Gold L. Ins. Co., 575. 

Implied, of common carriers, discussed. Falvey vs. Geo. R. 
R., 597. 

Ambiguity in, leftto jury. Erskine & Co. vs. Duffy, 602. 


Letters, expressions in, not construed by court so as to bind 
jury as to contract. Ibid. 


** Place the $700 on interest,’’ construed. Ibid. 


Payment to creditor to be made by transferee of goods out of 
first money received for them, what will warrant recovery 
under contract. Bethune vs. Berry, 662. 


Original or collateral undertaking, test of. Cruse vs. Foster & 
Estes, 723. 


Written, not reformed in equity except for omission by fraud, 
accident or mistake. Bell vs. Americus, etc., R. R., 754; 
Brown et al. vs. Davenport, ord’y, 799. (Set up by pleas.) 


Unconstitutional law, contract based on, not enforcible. Hous- 
ton County vs. Killen, 826. 


Employé at will discharged, no recovery therefor. Parks vs. 
City of Atlanta et al., 828. 


Custom does not affect contract, when. Ibid. 


See Evidence, 16; Vendor and Purchaser, 2; Statute of Frauds. 


CONVERSION. See Trover. 


CONVICTS. See Criminal Law, 28-31. 


CORPORATIONS. 


%. 


2. 
3. 


Assets of defunct corporation are fund for payment of debts. 
Beck et al., rec’rs, vs. Henderson, 360. 

Same: Subscriptions called in to satisfy debts. bid. 

Same: Stockholder estopped from setting up fraud in organi- 


zation as to creditors who acted on faith thereof without ob- 
jection. bid. 


. “The” added in stating name is not material variance. Jack- 


son vs. State, 551. 


. Majority’s action within charter power, equity is slow to inter- 


fere with, on behalf of minority. Lamar et al. vs. Lanier 
House Co., 641. 


. Representations of persons taking subscriptions for stock not 


set up against suit on note, except when. Bell et al. vs. 
Americus, etc., R. R., 754. 
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7. Reform contract of subscription, equity will not, except for 
omission by fraud, accident or mistake. Ibid. 


8. Vague allegations that charter is contrary to law and the consti- 
tution and that legal existence of company is denied, raise 
no issue. Ibid. 


See Stock and Stockholders; Railroads, 4; Criminal Law, 37. 
COSTS. 


1. Criminal cases transferred to county court, solicitor general 
and county solicitor, rights of, discussed. Blalock, county 
solicitor, vs. Pillsbury, judge, 493. 


. No provision for, none allowed, though service rendered. Ibid. 


. Insolvent, none allowed to county solicitor in transferred cases. 
Ibid. 


. Equitable division of costs between solicitor general and county 
solicitor, jurisdiction is in judge of superior court to make. 
Ibid. 

. Sumter county, local acts as to county court considered. Ibid. 

. In Supreme Court, where part of verdict is written off. East 
Tenn., Va. & Ga. R. R. vs. Wright & Co., 532. 


See Certiorari, 6. 


COUNTY MATTERS. 


1. Defaulting county treasurer, fi. fa. on bond of, subjects home- 
‘stead of surety. Mc Watty vs. Jefferson County, 352. 

2. Same: Tax, what funds did not arise from, surety may show. 
Ibid. 


3. New debt, election to incur, must be under general law, I- 
liott vs. Gammon et al., comm’rs, 766. 


4, Re-build bridge, new debt to, how incurred. Ibid. 


5. Re-build bridge leading into city, county should, if under its 
control. Ibid. 


6. Unconstitutional mandatory law as to working convicts on 
roads, contract based on, not enforcible. Houston County vs. 
Killen, 826. 


See Roads and Bridges; Constitutional Law, 10 
COURTS. See Costs, 1-5. 
CRIMINAL LAW. 


1. Burglary shown, and possession of goods soon after unaccounted 
for, sufficient to convict. Davis vs. State, 16. 
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Larceny of two silver dollars shown, sustains charge that law- 
ful currency was stolen Blount vs. State, 17. 


. Larceny, whether taking was with consent of owner, proper 
submission of question to jury. 0’ Bannon vs. State, 29. 


4 Intention may be inferred from facts. Ibid. 


. ‘* True bill’’ not entered on established copy of indictment, on 
which trial had, no ground to arrest judgment. Hughes vs. 
State, 39. 


6. Confessions, what are not voluntary. Johnson vs. State, 76. 


Keeping lewd house, what sufficient to show. Hogan vs. State, 
82. 


8. Reputation admissible on trial for keeping lewd house. Ibid. 


. Indictment headed with county, shows county of grand jury 
Stevens vs. State, 96. 


. Wife competent witness on trial for wife-beating. Ibid. 


. Reasonable doubts, failure to charge as to, not cause new trial, 
when. Seiler vs. State, 103; Sutler vs. State, 105. 


. Remark of judge to another just tried that he was lucky to 
escape, no ground for newtrial. Townsend vs. State, 105. 
. Burglary, what indictment for sufficient. Lanier vs. State, 304. 


- Same: ‘ Where valuable goods, etc., are contained or stored,”’ 
applies to what. bid. 


. Same: Describe goods or allege their value, not necessary to. 
Ibid. 


. Burglary complete, though party prevented from stealing. 
ibid. Ps 


. Burglary and larceny from house distinguished. Ibid. 


. Liquor sold under license issued without required number of 
freeholders signing petition, license void and seller guilty. 
Metcalf vs. State, 308. 


. Same: Revocation of license by ordinary on discovering mis- 
take, immaterial. Ibid. 


. Vagrancy, preacher without church and dependent on volun- 
tary contributions, not guilty of. Hicks vs. State, 326. 
. Drunkenness, though producing temporary frenzy, madness or 


unsoundness of mind, is no excusefor crime. Beckvs. State, 
. 452; Bernhard vs. State, 618. 


22. Insanity, mania or unsoundness of mind fixed and permanent 
and destroying knowledge of right and wrong, though caused 
by drunkenness, relieves of responsibility. Ibid., 452. 
Sanity presumed, burden of disproving to reasonable certainty 
is on defendant. Jbid., 452. 
v7R-BA 
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. Voluntary drunkenness, not insanity shown, in this case. Idid., 
452. 

. Sayings of one of two persons shot, that slayer would not have 
done it if he had been in his right mind, inadmissible on 
trial for murder of other. JIbid., 452. 


. Statement of accused, on buying whiskey before homicide 
that it was last he ever expected to drink, inadmissible. 
Ibid., 452. 

Malice defined ; springing from frenzy of drunkenness. Jbid., 
452. 

. Convict shot by guard, if trying to return after falling in river, 
is murder. Jackson ws. State, 473. 

. Escaping convict shot by guard, with reasonable ground to be- 
lieve shooting necessary, justifiable. Ibid. 

. Malice considered on question of motive for shooting. Ibid. 

. Escaping convict, whether ordered to halt or not, considered 
on question of justification for shooting. Ibid. 

. Involuntary manslaughter, none, where intention is to kill. 
Ibid. 

. Involuntary manslaughter, charge as to proper, where evidence 
raises any doubt asto intent. Ibid. 

. Statement of accused considered as basis of charge. Ibid. 

. Costs in cases transferred from superior to county court. See 
Costs, 1-5. 

. Corpus delicti must be proved beyoud reasonable doubt. Lee 
vs. State, 498. 

. Burglary: Corporate name of owner of house given, but incor- 
poration not alleged, judgment not arrested. Hatfield vs. 
State, 499. 


. Nolle prosequi entered, no ground for exception, except whem 
Jackson vs. State, 551. 


. Same: Demand for trial not prevent nol. pros. and trial on sec- 
ond indictment. Ibid. 


. Corporate name, use of “‘the’’ in stating, is not material vari- 
ance. Ibid: 


. Election not required, where several acts make up one offense. 
Ibid. , 


. Embezzlement: there is such a crime in this state. Ibid. 


. Books falsified and fraudulent entries made, shown on trial for 
embezzlement. Ibid. 


. Other embezzlements shown, on question of motive. Ibid. 
45. Good character not prevent conviction, if crime shown. Ibid. 
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}. Separate acts of embezzlement charged, not necessary to prove 
all. Jbid. 


. Money directly taken, or placed in bank and checked out, either 
is embezzlement of funds. bid. 
. President of corporation embezzling funds, what indictment 
sufficient. bid. 
Particular money received and embezzled, need not specify. 
Ibid. 
Continuous acts of conversion extending over several years, in- 
cluded in one count. Ibid. 
. Same: Limitations, that some of acts constituting embezzlement 
are beyond bar of statute, not good defence. Ibid. 
. Indictment, what sufficient in Georgia. Ibid. 
. Jurors in felony cases, rule as to time for accepting or rejecting. 
Carr vs. State, 592. 
. Res gestx, sayings of disinterested by-stander are not. bid. 
5. “Defendant’’ found guilty, where joint indictment but separate 
trial, sufficient. Bernhard vs. Slate, 613. 
. Accomplice, testimony of, not alone sufficient to convict of 
felony. _ Ibid. (See No. 64 below.) 
. Accomplice, person present under constraintor by fraud is not. 
Ibid. 
. Initials of owner of property: mistake in indictment as toI. or 
J., immaterial, if true name shown. bid. 
. Rape, evidence not sufficient to convict of, in this case. Brown 
vs. State, 623. 
. Rape, penetration and emission necessary to convict of, at 
comm )n law; slight penctration sufficient. © Zbid. 
. Committing trial, evidence taken at, shown by parol for pur- 
pose of impeachment. bid. 


Venue, what evidence as to town where crime committed sufli- 
cient to show. Porter vs. State, 658. 


. Time of commission of crime sufficiently fixed by changes in 
office by election. IJbid.; Groves vs. State, 808. 


. Accomplice, evidence of, sufficient to convict of misdemeanor. 
Ibid, 658. 


. Receiving stolen goods, knowledge is of essence of offense 
Cobb vs. State, 664. 
. Same: Knowledge may be inferred from circumstances. Ibid. 


. Obstructing officer in execution process, what constitutes. 
Davis et al. vs. State, 721. 


68. Same: Driving off cattle after levy is not. Ibid. 









INDEX. 
































69. Larceny by taking one’s own property held by levying officer. 
Ibid. 





. Neglect of attorney from ignorance and drunkenness, contribut- 


ing to cdnviction, might cause new trial. Hudson vs. State, 
(a . 


71. Statement, failure to make, not working injury, will not cause 
new trial. Ibid. 








2. Murder, facts sufficient to uphold conviction for. 
vs. State, 731. 


Ibid.; Roney 


73. Conspiracy to kill and taking part in transaction, all parties are 
principals. Jbid., 731. 


74. Statements of defendant that he would rather pay than have 
the owner of property identify tracks at the scene of the lar- 
ceny, and that he would be hurt if the owner did so, admis- 
sible. Kimbrough vs. State, 786. 


75. Same: Examine witness as to admissibility of such statements 


in absence of jury, refusal to allow counsel to, not error. 
Ibid. 


76. Perjury: Legality of oath administered, what sufficiently 
charges. Johnson vs. State, 790. 


. Same: Materiality of issue on which oath made, what sufficient 
allegation as to. Jbid. 


78. Same: On whom battery involved in trial when witness swore 
committed, what sufficiently shows. bid. 

79. Same: Falsity of oath, what charge of sufficient. Ibid. 

80. Same: Authority to administer oath, what sufficient allegation 
of. Ibid. 

81. Accessory before fact to stealing county property in his charge, 
ordinary may be. Groves vs. State, 808. 

82. Embezzlement, that indictment for might lie, not prevent con- 
viction as accessory of larceny. Ibid. ; 

83. Principal pleading guilty, though no judgment entered, access- 
ory before fact tried; plea prima facie evidence of guilt. 
Ibid. 


84. Plea of guilty by principal withdrawn pending trial of accessory, 
effect of. Ibid. 


85. Lower grade of offense charged, defendant may be convicted 
of. Ibid. 


86. Accessory before fact in larceny above $50.00 charged, verdict 


of guilty of misdemeanor because goods less than $50.00 
found. Ibid, 
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87. Flight may be considered by jury in determining guilt. Sewell 
vs. State, 836. 


See Continuance, 4. 
CUSTOM. See Contracts, 20. 
DAMAGES. 


1. $10,000 for injury by railroad, excessive when. Central R. R. 
v8. Smith, 219, 


. Expenses of litigation, when recoverable. Mosely vs. Sanders, 
293. 


3. Punitive or vindictive, when not recovered for negligence. City, 
etc., Rwy. vs. Findley, 311. 
. For physical and mental suffering. bid. 


. Excessive, no complaint that damages are, immaterial what 
measured them. Central Railroad vs. Harris, 502. 
6. Life tables, how used in calculating. Ibid. (See No. 8 below.) 
7. From ‘‘ blowing of bilge water,’’ and other perils of sea ex- 
cepted in bill of lading. East Tenn., Va. & Ga. R. R. vs. 
Wright & Co., 532. 


8. Life, value of, no invariable rule as to calculating. Central R. 
R. vs. Thompson, 770. 


9 


9. Same: Age, health, habits, money earned, decrease of capacity 
with age, all considered. Ibid. 


DEBTOR AND CREDITOR. 


1. Husband’s creditors may subject property bought by him with 
wife’s earnings before 1866, though deed afterwards made to 
wife. Wood vs. Wilson Sewing Machine Co., 104. 


. Creditors favored, and equitable aid granted to; lien unneces- 
sary to filing bill to set aside assignment. Turnipseed et al. 
vs. Schaefer et al., 109. 
3. Account stated fixes rates of interest previously charged, and 
controls, unless mistake shown. Trippe, ex’r, vs. Wynne, 200. 
. Account stated, mistake in, how corrected. Ibid. 


5. Contribution, joint debtors have right of; if property of one 
placed beyond reach by collusive sale under ji. fa. of creditor, 


latter’s claim discharged to extent of injury done. Green os. 
Mann, 246. 


Application of payment to mortgage, intention to make indi- 
cated by debtor, creditor could not apply to notes. Holley 
vs. Hardeman & Gibson, 328. (See No. 8 below.) 
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7. Security deed, holder of, obtaining judgment and filing re-con- 
veyance, right of, as to fund from sale of land. McAlpin vs. 
Bailey, sheriff, 687. 

8. Application of payment raised under ji. fa. to older foreclosed 
mortgage held by same plaintiffs, not illegal. Janes & Mc- 
Donald vs. Penny, 796. (See No. 6 above.) 


See Fraud, 6; Husband and Wife, 10; Statute of Frauds. 


DECREE. See Evidence, 22, 23. 
DEEDS. : 


1. Description of three and one-fourth acres in lot 62 not cover 
land in adjoining lot. Bates vs. Slade & Etheridge, 50. 

2. Constructive possession of all by holding part does not apply 
where deed conveys several lots by numbers, but does not 
show them to be one tract. Barber et al.vs. Shaffer et al., 285. 

3. Description by number of lot and district sufficient. Ibid. 


4. Usury law passed after deed to secure debt made, not affect it. 
Swint vs. Carr, 322. 
5. To secure debt, conveys title. Roland, adm’r, vs. Coleman & 
Co., 652. 
6. Power of sale coupled with interest not revoked by death of 
maker. Ibid. 
7. Secure surety against loss, deed made to, after payment of debt 
by surety and taking land in satisfaction, title becomes abso- 
lute. Irwin et al. vs. McKnight, 669. 
8. Same: Usury could not be set up against such deed by its 
maker or his creditor. Ibid. 
9. To secured debt, right of holder of deed, as to fund arising from 
sale of land. See Judgments, 10, 11. 
10, Gross inadequacy of consideration considered on question of 
fraud in deed. Almond vs. Gairdner & Arnold, 699. 
11, Money rule: Senior ji. fa. selling land, deed takes balance of 
fund in preference to junior fi. fa. Crawford vs. Williams et 
al., 792. 
12. Fraud against creditors will not avoid deed inter partes. Pal- 
mer v8. Melson, ex’r, 803. : 


DEMURRER. See Limitations, Statute of, 1; Practice in Supreme 
Court, 16; New Trial, 9. 


DISTRESS WARRANT. 


1. Removing crop, where tenant is, distress warrant issued before 
rent due. Bates vs. Messer, 696. 
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. Issue under counter-affidavit must be submitted to jury, to bind 
sureties of defendant. Willis et al. vs. Bivins, 745. 


. Same: Judgment by court, without consent of sureties, does 
not bind them. bid. 

. Garnishment cannot issue on distress warrant. Taylor, justice, 
vs. Benjamin, 762. ‘ 

. Same: Garnishment issued, judgment entered against garni- 


shee, money collected and paid to plaintiff, justice not ruled 
by defendant. Ibid. 


DIVORCE. See Alimony, 4. 


DRAFTS. See Promissory Notes; Negotiable Instruments. 
DRUNKENNESS. See Criminal Law, 21-24. 
EJECTMENT. 


1. Demise in name of person not connected with real plaintiff and 


not consenting, no recovery on. Harper et al. vs. Wilkes et 
al., 106. 


See Mesne Profits; Equity, 14. 


ELECTiONS. 


1. Local option act of 1885, ordinary consolidates returns under, 
and decides contest. Scoville et al. vs. Calhoun, ord’y, 263. 


2. Same: Political power of ordinary as to elections, courts will 
not interfere with except as act provides. Ibid. 


3. Same: Mandamus not granted to compel ordinary to receive 
and hear contest by a few individuals. Jhid. 


. Enjoin law in formative state, after local option election, but 
before vote declared, courts will not. Clayton vs. Calhoun, 
ord’y, 270. 


5. County seeking to incur new debt, election must be held under 


general law; special law invalid. Elliott vs. Gammon et al., 
comm’rs, 766. 


EMBEZZLEMENT. See Criminal Law, 42-52, 81-82. 
EMINENT DOMAIN. See Railroads, 29. 
ENDORSER. . See Principal a Surety, 2. 

EQUITY. 


1. Breach of farming contract, no ground of equity. Nicholson 
vs, Cook, 24. 
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. Errors in decree no ground for new trial. Creech »s. Richards, 
adm’r, 36. 


3. Special issues, what should be submitted. bid. 


- Insolvent traders, bill against, what sufficient. Shannon & Co. 
vs. Fechheimer, Goodkind & Co., 86. 

. Specific performance of fraudulent, illegal or hard bargain not 
decreed. Swint vs. Carr, 322. 

). Review, bill of, not lie to correct errors in decree, where ex- 
ception has been taken and writ of error dismissed. Hall et 
al. vs. Huff et al , 337. 

- Motion for new trial, or to amend or set aside decrees, and ex- 
ceptions thereto are remedies in equity as at law. Ibid. 

. Mistakes relievable in equity, whatare. Allen, adm’x, vs. Elder 
& Son, 674. 

- Ignorance of law and mistake of law, difference between, as to 
relief in equity. Ibid. 

. Mortgage, seal omitted from by mistake, relieved in equity, 
and foreclosure decreed. Ibid. 

. Same: Barred by statute of limitations, that action was, if in- 


strument not under seal, no ‘defence to bill to correct mis- 
take. Ibid. 


. Complete relief granted, where jurisdiction for one purpose. 
Ibid. 


. Laches in not seeking to set aside deed creating trust, with re- 
mainder over, for nearly twenty years, prevents equitable 
relief. Nunn, adm’r, etal. vs. Burger et al., 705, 

. Improvements only set off against mesne profits by purchaser 
who knew or could have known of title. Ibid. 

. Subrogation by purchaser to claim of father against child for 
support, there can be none. Ibid. 

3. Void judgment, equitable relief unnecessary to defeat fi. fa. 
based on. Morris et al. vs Morris et al., 783. 

. Fraudulent judgment which equity will set aside, what is. 
Ibid. 

. Same: Ordinary forgetting to notify counsel when case would 
be called, effect. Ibid. 

. Laches in seeking to set aside judgment prevents relief. . Ibid. 
. Reform written contract of subscription for stock, equity will 
not, except for omission by fraud, accident or mistake. Bell 
vs. Americus, etc., R. R., 754. 


See Mandamus, 1; Homestead, 4; Evidence, 22, 23; Money 
Rule. 
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ESTOPPEL. 


1. Admission of possession in defendant in ji. fa., to obtain con- 
clusion, estops claimant from denying. Royce & Co. et al. 
vs. Gazan, 79. 


. Stockholder permitting creditor to act on faith of proper organ- 
ization of company, cannot set up fraud therein Becket al, 
rec’rs, vs. Henderson, 360. 


- Vendor who reserves title permitting vendee to re-sell to inno- 
cent party estopped from recovering. Ezzard vs. Frick «& 
Co., 512. 


4. Principal, estoppel on, by act of agent. bid. 


5. Surety on bond of state depository estopped from denying that 
signature was made by proper authority, by knowledge and 
permitting state’s funds to be deposited without objection. 
Colquitt, gov’r, vs. Smith, 709. 

- Judgment void for want of jurisdiction works no estoppel. 
Yon vs. Baldwin, 769. 


- Landlord’s title, tenant having attorned is estopped from deny- 
ing. Palmer vs. Melson, ex’r, 803. 


- Representations and conduct inducing another to buy from 
third party, estops attack on title acquired. Veal et al. vs. 
Robinson, 838. 


See Railroads, 2; Judgments, 3. 
EVIDENCE. 


. Fraud or good faith in compromise by trustee, all circumstances 
admissible te show. Maynard vs. Cleveland, 52. 

. Trustee receiving individual credit in part payment of trust 
debt, shown on question of fraud. Jbid. 


3. Fraud towards others shown to prove zeal by trustee for estate. 
Ibid. 


. Interrogatories, part omitted as stating contents of writing, not 
admitted to show that contents were not properly stated. 
Ibid. 


. Confessions not voluntary, not admitted. Johnson vs. State, 
76. 

5. Handwriting proved by any one who knows. Royce & Co. et 
al. vs. Gazan, 79. 

. Intention, party may testify to. Ibid. 

. Brief of evidence. See Motion for New Trial, 5. 

. Reputation admissible as to lewd house. Hegan vs. State, 82. 
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25. Parol gift of land, evidence necessary to show. Ibid. 





21. 
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Same: Reputation of houselong established, admissible. bid. 
(See No. 29 below.) 


. Objection to, ground of must be shown. Cain et al. vs. Ligon, 


adm’r, 102. 


. Statements of injured party, some months after injury, that 


unless he improved, he would commit suicide, doubtful ad- 
missibility of. Central R. R. vs. Smith, 209. 


13. Doubtful whether admissible, admitted and left to jury. Ibid. 


(See No. 29 below). 


Relationship of holder of draft to one of firm from whom he ob- 
tained it, admissible on issue of fraud. Harrison et al., ex’rs, 
vs. Powers, 219. 


Privilege not to criminate self claimed by witness in answering 
depositions, not shown to jury. Harrison et al., ex’rs, vs. 
Powers, 219. 


Contracts in duplicate, one in possession of party lost, and ad- 
versary not producing other, copy admissible. Cincinnati, 
etc., Rwy. vs. Disbrow & Co., 253. 

Newly discovered as ground for new trial. City, etc., Rwy. vs. 
Findley, 311; City of Atlanta vs. Buchanan, 585; Erskine & 
Co. vs. Duffy, 602 (tolerated, not favored); Russell, ex’r, vs. 
Hubbard, 618. 


Promise of master of trains of railroad to pay expenses of in- 
jured person, not dum fervet opus, inadmissible. Blitch vs. 
Central R. R., 333. 


Beyond reasonable doubt, civil case not required to be made 
out. Seymour vs. Bailey, 338. 


. Drafts with bills of lading attached, on which money loaned, 


admitted in suit repudiating contract for fraud and proceed- 
ing on account for money loaned. Massengill vs. First Nat. 
Bk., 341. 

Same: Letters from drawer to drawees, to get possession of 
funds against which draft drawn, and checks for same, and 


sayings of drawer pending transaction, admitted on issue of 
fraud. Ibid. 


. Decree appointing and empowering receivers admissible with- 


out pleadings. Beck et al., rec’rs, vs. Henderson, 360. 


. Decree not inadmissible because pro hac vice judge appointed 


by clerk, judge being disqualified and parties not trying to 
agree. Ibid. 


. Quantum necessary to rebut presumption of correctness of 


auditor’s report. Poullain et al. vs. Poullain, 420. 
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26. Improvements on land under parol gift, what evidence of re- 


quired. Ibid. 


. Improvements, burden of showing is on donee under parol gift. 
Ibid. 


28. Purchase of land for. son shown by parol, when. Ibid. 


29. Admissibility uncertain, ruling of court not reversed. Ibid. 


(See No. 13 above.) 


. Admissions of donor as to gift admissible. bid. 
. Sayings of one of two persons shot that slayer would not have 


done it if in his right mind, not admissible on trial for mur- 
der of other. Beck vs. State, 452. 


. Same: Res gestx, statement of opinion as to sanity is not. 
Ibid. (See No. 40 below.) 


. Saying of accused, on buying liquor before homicide, that he 
intended to quit and it was the last he ever expected to drink, 
inadmissible. Jbid. 


. Opinion of experts that damage was caused by negligence, not 
admissible. Hast Tenn., Va. & Ga. Railroad vs. Wright & 
Co., 532. 


. Corporate name, ‘‘the’’ added to, is not material variance, so 
as to reject charter. Jackson vs. State, 551. 


. Books falsified and fraudulent entries made, shown on indict- 
ment for embezzlement. bid. 


. Other embezzlements shown on question of motive. Ibid. 


- Books in evidence sent to jury-room, though other entries on 
them, under proper instructions. Ibid. 


. Interrogatories, caption of, sufficiently shows place of execution. 
Grant vs. Ala. Gold L. Ins. Co., 575. 


. Res geste of assault, sayings of disinterested by-stander are 
not. Carr vs. State, 592. (See No. 32 above.) 


. Committing trial, evidence given at, proved by parol as well as 
by notes or memoranda of court. Ibid. 


2. Agent’s memorandum given within scope of duty as basis for 
bringing suit, admissible against principal in determining 


the understanding of parties. Georgia Railroad vs. Smith, 
gov’r, 634, 


43. Remark of judge as to object for which admitted, not error. 


Bethune vs. Berry, 662. 


44, Homestead: Description of land set apart varying as to county 
of location, but enough to identify it, record admitted in evi- 
dence. McLendon vs. Stokes, 685. 
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45. Fraud in deed by husband to wife in issue, other instruments 
throwing light on it admissible, though made after date of 
deed attacked. Almond vs. Gairdner & Arnold, 699. 

- Amounts advanced by wife to husband shown on question of 
whether he was her debtor or agent. Vaughn vs. Miller & 
Bussey et al., 712. 

. Sayings accompanying act admissible. bid. 

8. Assignment of husband to pay creditors, when admissible on 
issue of whether wife or husband was liable for goods pur- 
chased. Ibid. 


9. Advice of counsel admissible to explain making of payment. 
Ibid. 

Receipt for amount of account ‘‘including note,’”’ in handwrit- 
ing of defendant except signature, and note by him for that 
amount, admissible to show amount unpaid. Grovenstein, 
ex’r, vs. Brewer, 763. 

. Statements of defendant in criminal case that, if owner of 
goods identified tracks at scene of larceny, he would be hurt, 
and that he would rather pay than have it done, admissible. 
Kimbrough vs. State, 786. 

2. Same: Examine witness as to admissibility of such statements 
out of hearing of jury, not error to refuse to allow counsel 
to. Ibid. 

. Sayings of strangers to suit inadmissible. Parks vs. City of 
Atlanta et al., 828. 

. Minutes containing rule nisi and rule absolute, admissible in 
claim case. Hill vs. Moulton, 831. 


. Outstanding title in third person, claimant cannot show. 
Moody, Jr., vs. Travis, 832. 


3. Record in original suit against an individual and an adminis- 
trator admissible on proceeding by latter to have suretyship 
entered of record and to get control of ji. fa., although judg- 
ment irregular. Mc Williams vs. Lee, adm’r, 838. 


See Witness; Bankruptcy, 4. 


EXECUTIONS. 


1. Settlement of between parties, when good as to attorney. 
Haynes vs. Perry, sheriff, 33. 

2. Rule against constable, no defence to, that execution did not 
follow judgment. Singer Sewing Machine Co. vs. Barnett, con- 
stable, 377. 


EXECUTORS. See Administrators and Executors. 
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EXPECTANCY, TABLES OF. See Damages, 6, 8, 9. 
FENCE. See Railroads, 27. 
FLOYD COUNTY. See County Matters, 3-5, 


FORCIBLE ENTRY AND DETAINER. 


1. Force or threats necessary to constitute. Harrell vs. Holt et 
al., 25. 


FRAUD. 
1. Trustee compromising note, fraud or good faith is for jury. 
Maynard vs. Cleveland, 52. 
. All circumstances admissible, on issue of. Ibid. 
. Against others by trustee, admissible to show zeal for trust. 
Ibid. 


Transfer to avoid debts, case considered. Royce & Co. et al. vs. 
Gazan, 79. 

. Intention, party may testify to. hid. 

- Husband and wife, fraud between shown, presumption of title 
from possession ot personalty not rebutted. Crawford vs. 
Kimbrough, 299. 

- Repudiate contract for loan on drafts with bill of lading at- 
tached, for fraud, and sue on account for money loaned, 
lender may. Massengill vs. First Nat. Bk., 341. 

. Administration collusive to defeat letters under will in foreign 
state, is void. Thomas, Jr., adm’r, vs. Morrisett, ex’r, 384. 

. Guardian’s discharge obtained by fraud, set aside. Poaullain 
et al. vs. Poullain, 420. 

. Same: Accounts omitting large items and incorrectness of 
others, raises presumption of fraud. Ibid. 

. Same: One fraudulent item casts suspicion on entire account. 
Ibid. 

. Ward may file bill against guardian for fraud, by next friend. 
Ibid. 

. Concealment is per se fraud, when. Jbid. 

. Defeat creditors, effort to, jury decides issue as to. Jrwinet al. 
vs. McKnight, 669; Almond vs. Gairdner & Arnold, 699. 


Same: Voluntary conveyance, charge as to proper, where any- 
thing to show there was no consideration, Ibid., 699 


. Same: Instruments throwing lght on transaction, though 
made after date of deed attacked, admissible in evidence 
lbid., 699 
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17. Gross inadequacy of consideration considered on issue of fraud. 
Ibid., 699. 


18. Of wife in aiding husband to procure goods on credit to pay 
bad or doubtful debt to her, renders her liable, although 
credit extended to him. Vaughn vs. Miller & Bussey, 712. 


19. Judgment set aside for fraud,in equity. Morris et al. vs. Morris 
et al., 733. 


20. Same: Ordinary forgetting to notify counsel when case would 
come up, isnot fraud. bid. 


21. Same: Judgment written out by attorney and his refusal to 
have set aside on request of counsel, not fraud. Ibid. 


22. Deed not void inter partes because made to defraud creditors. 
Palmer vs. Melson, ex’r, 803. 


See Assignments, 6; Evidence, 20, 21. 
GARNISHMENT. 


1. Wages brought into court under garnishment, rule against 
justice by debtor, will lie for. Curran vs. Fleming et al., 98. 


2. Monthly wages of locomotive engineer not su ject, though 


more than $500.00 per annum. Sanner vs. Shivers, 335. 


3. Distress warrant, garnishment cannot be issued on. Taylor, 
justice, vs. Benjamin, 762. 


4, Same: Garnishment issued, judgment rendered against garni- 
shee, money collected and paid over to plaintiff, justice cannot 
be ruled by defendant. bid. 


See Justices and Justice Courts, 4. 
GIFTS. 


1. Parol gift of land to son, what necessary to show. Poullain et 
al. vs. Poullain, 420. 
2. Improvements on land by donee, what evidence of sufticient. 
Ibid. 
3. Improvements, burden of proof as to, ison donee. bid. 
4, Admissions of donor, as to making gift, admissible. Ibid. 
GRIFFIN. See Municipal Corporations, 14. 
GUARANTY. See Principal and Surety. 
GUARDIAN AND WARD. 


1. Limitations, statute of, not run against minor, though having 
guardian. Grimsby, adm’r, vs. Hudnell, 378. 
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2. Discharge attacked and set aside for fraud, under bill for ac- 
count and settlement. Poullain et al. vs. Poullain, 420. 


3. Accounts and vouchers, duty to keep and return annually. 
Ibid. 
4, Surcharging and falsifying account as means of setting aside 


discharge. bid. 


5. Omissions of large amounts and incorrectness of others, raises 
presumption of fraud. Ibid. 


6. Corpus of estate expended, what will justify. bid. 


7. Bill against guardian for misappropriation of funds, ward may 
maintain by next friend. Ibid. 


8. Confederate securities, investment in by guardian, effect of. 
Ibid. 


See Administrators and Executors; Trusts and Trustees. 
HABEAS CORPUS. 


1. Custody of child, limit and extent of discretion of court as to, 
discussed. Miller vs. Wallace et ux., 479. 


HOMESTEAD. 


Subject to debt prior to constitution of 1868. Shipp vs. Smith, 1. 
Same: Bankrupt exemption likewise subject. Ibid. 
. Set apart before surveyor’s sworn return, void. Fallsvs. Craw- 
ford, 35. 
. Same: Bill to recover such homestead demurrable. Jbid. 
Lessee of, who has erected valuable improvements, has insura- 
ble interest. Creech vs. Richards, adm’r, 36. 
3}. Defaulting county treasurer, execution on bond of, subjects 
homestead of surety. Mc Watty vs. Jefferson County, 352. 
. Same: Funds not arising from tax, surety could show. Ibid. 


. From estate of decedent left by will to widow for life and in 
trust for children. Bridwell vs. Bridwell et al., 627. 


9. Same: Aliter, if no will, but property passed by descent. bid. 
. Same: Judgment creditor of husband cannot prevent by objec- 
tion. bid. 
. Attorney’s lien for fees in obtaining homestead and resisting 
levy, subjects property. Strohecker vs. Irvine, 639. 
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15. 
16. 


HOMICIDE. See Criminal Law 25-33, 72. 


HUSBAND AND WIFE. 


! 

| . 

2. Earnings of wife invested by husband, subject to his debts, 
I 

i 

H 
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- Bankrupt, exemption set apart to, to full amount allowed by 
constitution of 1868, not prevent homestead and exemption 
by state law under constitution of 1877. Holland vs. Withers, 
667. 


. Description of land inaccurate and stated differently as to 
county whcr» located, but enough to identify in this case. 
MelLendon vs. Stokes, 685. 


Wife may sue to recover homestead for self and children, though 
husband living. Semble. Eve et al. vs. Cross, adm’r, 693. 


Husband made party to such suit by amendment. Ibid. 


Variance, that abstract of title does not show to whom home- 
stead set apart, is not. Ibid. 


- Choses in action may be set apart; when done, not subject to 


judicial interference. Leggett & Co. vs. Van Horn et al., 795. 


} 18, Same: Garnishment served on executor to catch choses in 


action willed to legatee, they may be exempted. Ibid. 


| 19. Same: Injunction to prevent delivery of choses to debtor, and 


receiver to invest in property, not granted. Jbid. 







Husband and Wife, 14. 





1. Earnings of wife before 1866 belonged to husband. Wood vs, 


Wilson Sewing Machine Co., 104. 


though deed afterwards made to wile. Ibid. 


. Fraud between shown, presumption of title from possession of 


personalty not rebutted. Crawford vs. Kimbrough, 299. 


. Cruel treatment, what may constitute. (Glass vs. Wynn, ez’r, 


819. 


. Note signed by husband as trustee does not bind wife’s sepa- 


rate estate, without proof of authority. Stilwell vs. Wood- 
ruff, 347. 


. Acts scanned closely, where husband holds himself out as 


agentof wife. Jones, trustee, vs. Bond et al., 517. 


. Homestead, wife may sue for, although husbandliving. Sem- 


ble. Eve et al. vs. Cross, adm’r, 693. 


. Same. Husband made party by amendment. bid. 


. Fraudulent conveyance between, t» defeat creditors, discussed. 
Almond vs. Gairdner & Arnold, 699. 
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. Creditor of husband, wife being merely, could take collaterals 


or receive accounts in payment. Vaughn vs. Miller & Bussey, 
712. 


. Fraud of wife in aiding husband to procure goods to pay bad 
or doubtful debt to her, makes her liable, though credit ex- 
tended to him. Ibid. 


2. Agency of husband in purchasing for wife, facts showing dis- 
cussed. Ibid. 


. Ratification of husband’s act as agent, what will show. bid. 


. Homicide of husband, measure of damages in suit by wife, 
what is. Central Railroad vs. Harris, 502; Central Railroad 
rs. Thompson, 770. 


. Judgment of foreclosure of mortgage binds wife that debt is 
hers; not enjoined on ground that debt was husband’s. o- 
zier vs. Wilkerson & Hatcher et al., 825. 


See Evidence, 44-46, 
ILLEGALITY. 


. No evidence to sustain, dismissed. Doerflinger vs. Nelson, 101. 


2. Sheriff liable for rejecting proper affidavit. Mosely vs. Sanders, 
293. 


3. Judgment without jurisdiction, attacked by illegality. Wil- 
liams vs. Sulter, 355. 


See Practice in Supreme Court, 5; Mortgage, 13. 


IMPROVEMENTS. See Equity, 14. 


INDICTMENT. See Criminal Law, 5, 9, 18-15, 37, 52, 58, 76, 80. 


INFANCY. See Minors, 


INJUNCTION AND RECEIVER. 


1. Judgment not enjoined except on very strong case. Hines vs. 

Beers et al., 9. 

. Same: Want of time to examine books, and ascertain contents 
till after trial, no ground for injunction. Ibid. 

. Excavation by trespasser enjoined on final trial. Bates vs. 
Slade & Etheridge, 50. 

. Verify bill by attaching affidavits as amendments, complainant 
may. Shannon & Co. vs. Fechheimer, Goodkind & Co., 86. 


. Insolvent traders, bill against, what sufficient. hid. 
v 76—56 
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3. Abandonment of bill for injunction, does not prevent suit for 
damages. Capers vs. Augusta, G. & S. R. R., 90. 


. Bond required of complainant, on enjoining defendant, though 
former is solvent. Baker & Bro. vs. Burbage, 106. 


. Assignment void, injunction granted and receiver appointed. 
Turnipseed et al. vs. Schaefer et al., 109; Albany, etc., Co. et 
al. vs. Southern Agricultural Wks. et al., 135. 


. Interference with property in hands of receiver enjoined. 
Marshall et al. vs. Lockett, 289. 


. Receiver’s possession, duty to protect. Ibid. 


. Not following prayer, but protecting property, sufficient. Leake 
vs. Smith et al., 524. 


. Nice and doubtful questions not decided on preliminary hear- 
ing. Ibid. 

3. Discretion where conflicting testimony. Lamar et al. vs. Lanier 
House Co., 640; McPhee vs. Veal, 656. 

. Stockholders in corporation acting within charter power, ma- 
jority not enjoined by minority without strong case, if at all. 
Ibid, 640. 

. Tax fi. fa. not enjoined because complainant has sued defend- 
ant in ji. fa. for land levied on, and has offered to pay the 
amount of the tax and take transfer of fi. fa. Ibid, 656. 

}. Exemption taken in choses in action, injunction to restrain de- 
livery to debtor and receiver to invest in property, not granted. 
Leggett & Co. vs. Van Horn et al., 795, 

. Custody of receiver interfered with, attachment to restore pos- 
session proper. Robinson vs. Woodmansee et al., 830. 

5. Judgment will not be enjoined, except where prevented from 


making defence by fraud or mistake. Dozier vs. Wilkerson & 
Hatcher et al., 835. 


INSANITY. See Criminal Law, 21-24. 
INSOLVENCY. See Equity, 4. 


INSURANCE. 


1. Lessee of homestead, who has erected improvements, has in- 
surable interest, and insurance, in case of loss, is his alone. 
Creech vs. Richards, adm’r, 36. 


2. Contract to pay premiums on life policy and receive compen- 
sation from amount received, construed. . Hodge vs. Ellis, 
guardian, 272. 
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3. Wagering policies, none in such contract. hid. 
. Minor beneficiary not bound by such contract, but compelled 
to do equity. Ibid. 
. Notice to produce all records, sufficient to produce transcript 
of dealings with adversary. Grant vs. Ala. Gold L. Ins. Co., 
575, 


}. Policy assigned as collateral, insured must keep up premiums. 
Ibid. 


. Premiums paid not recovered because policy assigned to com- 
pany as collateral and forfeited for non-payment. bid. 


. Notice of date for paying premiums on life policy may become 
part of contract by usage. Ibid. 


. Notice not given, no forfeiture, if premium paid in reasonable 
time. Ibid. 


. Reasonable time for payment of premium, what is, discussed. 
Ibid. 


INTEREST AND USURY. 


1. Account stated fixes rates of interest previously charged, and 
controls, unless mistake shown. Trippe, ex’r,vs. Wynne, 200. 

2. Deed to secure debt executed while no usury laws in force, not 
affected by re-enactment of law. Swint vs. Carr, 322. 

3. Forfeiture of all interest, under act of 1879, where usury charged. 
Lilly et al. vs. DeLaperiere, 348. 

. Payments made would go to extinguish principal, and could be 
pleaded to suit on note, though more than a year after made. 
Ibid. 

. Plea of usury required filed in twelve months, effect of act of 
1879 on that of 1875. Ibid. 


3. Deed made to secure surety against loss, latter paying debt and 
taking land in satisfaction, title becomes absolute, and usury 
could not be set up by grantor or his creditor. Jrwin et al. 
vs. McKnight, 669. 


INTERROGATORIES. See Evidence, 4, 39. 


JUDGE. 


1. Of another circuit sanciioning petition for certiorari, need not 
state ground for acting. Prescott os. Carter, 103. 
2. Pro hac vice appointed by clerk, where judge disqualified and 


parties make no effort to agree. Beck: et al., rec’rs,-vs. Hender- 
son, 360, 








JUDGMENTS. 


1 


Enjoined, will not be, except on very strong case. Hines vs. 
Beers et al.,9. (See No. 20 below.) 


. Not arrested for defect in form of indictment. Hughes vs. - 


State, 39. 


. Against garnishee, and fund paid to justice, not prevent debtor 


from claiming as wages. Curran vs. Fleming et al., 98. 


. Dormant, where nothing done from 1866 to 1875. Mosely vs, 


Sanders, 293. 


. Illegality to, where rendered without jurisdiction. Williams vs. 


Sulter, 355. 


3. Foreign probate of will, force and effect of on administration 


in this state granted pending probate. Thomas, Jr., adm’r, 
vs Morrisett, ex’r, 384. 


. Non obstante veredicto, not rendered when. Grant vs. Ala. Gold 


L. Ins. Co., 375. 


3. Amended to conform to verdict. Russell, ex’r, vs. Hubbard, 618. 


9. By default in justice’s court on open account with personal ser- 


vice. Parris vs. Hightower, 631. 


. Security deed, holder obtaining judgment, filing deed and sell- 


ing, takes fund before older judgment obtained after convey- 
ance. McAlpin vs. Bailey, sheriff, 687. 

. Special ‘udgment against land held under security deed not 
necessary. Ibid. 


. Motion to set aside is in sound discretion of court. Morris et al. 


vs. Morris et al,, 733. 


. Void, equitable relief not needed to resist ji. fa. Ibid. 
. By court in distress warrant case, under agreement of parties, 


but without consent of sureties, not bind latter. Willis et al. 
vs. Bivins, 7465. 


. Same: Sureties, judgment not entered against, nune pro tunc 


after several years. Ibid. 


. Not amended or made fuller nunc pro tunc, where rendered as 


agreed by parties. Ibid. 


. Erroneous and void, distinguished. Taylor, justice, vs. Benja- 


min, 762; Yon vs. Baldwin, 769. 


. Without jurisdiction, is void and works no estoppel. Idid., 769. 


. Wife bound by judgment, and cannot set up that debt was 


husband’s. Dozier vs. Wilkerson &: Hatcher et al., 835. 


. Enjoined, will not be, unless prevented from making the de- 


fence by fraud or accident. Jbid. (See No. 1 above ) 
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JURISDICTION. 


1. Justice court has no jurisdiction of suit for damages for mali- 
cious garnishment without probable cause. Williams vs. 
Sulter, 355. 


2. Foreign judgment, how far conclusive as to. Thomas, Jr., 
adm’r, vs Morrisett, ex’r, 384, 395. 

3. Justice court has not, of claim where property and aggregate 
of fi. fas. both show $100.00. Yon vs. Baldwin, 769. 


4. Not conferred by consent. Jbid. 


See Judge, 1; Costs, 4. 
JURY AND JURORS. 


1. Not challengedin justice’s court, that names not on list is no 
ground for certiorari. Mitchell vs. Bradberry, 15. 


2. Over sixty years of age, grand juror being, may act, if he con- 
sents. Jackson vs. State, 551. 

3. Jury-lists certified nunc pro tunc, on trial of plea in abatement 
to indictment. Ibid. 

. Jury commissioners, clerk of superior court is not member of 
board since act of 1879. Carr vs. State, 592. 

. Jury-list, commissioners’ certificate to sufficient; clerk need 
not sign. Ibid. 


3. Juror put on defendant, a minute and a half occupied in con- 
sultation, and judge orders him sworn, without protest or 
objection, no ground for new trial. Ibid. 


. Strikes, time allowed for, whether rule applies to felony cases. 
Quere? Ibid. 


. Reasonable time to accept or reject juror, judge determines. 
Ibid. 


. Inferences, jury may draw. Bethune vs. Berry, 662; Cobb vs. 
State, 664. 


. Verdict not amended in matter of substance after jury dispersed 
by what they state was intended. Shelton vs. O’ Brien, 820. 


See Criminal Law, 9. 


JUSTICES AND JUSTICE COURTS. 


1. Appeal to jury allowed in all cases. Jackson vs. Lewis, 90. 


2. Rule against justice for wages paid in under garnishment. 


Curran vs. Fleming et al., 98. 
3. Ruled, though out of office. Ibid, 
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Damages for malicious garnishment without probable cause, 
justice court has no jurisdiction of suit for. Wiélliams vs. 
Sulter, 355. 

. Two suits cannot be carried to superior court by one certiorari. 
Semble. Parris vs. Hightower, 631. 

3. Account divided into installments, may be sued in separate 
suits, though all past due. Ibid. 

. Open account sued on, and personal service effected, judgment 
by default without proof. Ibid. 

. Summons directed to defendant instead of constable, and 
names of parties not stated in face of paper, but appearing 
elsewhere, defect amendable and proceeding not void. Tel- 
ford vs. Coggins, 683. 

. Service of summons informal, but intelligible with rest of pa- 
pers, amendable, and not void. Ibid. 


. Service need not appear on justice’s docket. Ibid. 


. Fixed times and places, courts must be held at; judgment at 
another time void. Freeman vs. Gaither, 741. 


. Garnishment issued on distress warrant, judgment entered 
against garnishee, money collected and paid to plaintiff, 


justice not subject to rule by defendant. Taylor, justice, vs. 
Benjamin, 762. 


3. Claim case based on two ji. fas. aggregating more than $100.00, 
and property above that value, justice had no jurisdi¢tion to 
try, and judgment works noestoppel. Yonvs. Baldwin, 769. 


. Same: Appeal and dismissal of appeal did not make judgment 
valid. Ibid. 


LABORERS. See Liens. 


LACHES. See Equity, 13, 14, 19. 
LANDLORD AND TENANT. See Estoppel, 7. 
LARCENY. See Criminal Law, 2, 8, 4, 17, 69, 74, 81,82, 85, 86. 
LAWS. 
1. Assignment laws construed strictly against assignor and as- 


signee and liberally in favor of creditors. Turnipseed et al. 
vs. Schaefer et al., 109. 


2. Uniform practice and general law considered in construing 
local assessment act. Trustees First M. E. Church vs. City 
of Atlanta et q., 181. 
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3. Legislative intent in local assessment act, how determined. 
Ibid. 


4, Publication, none provided for; laws take effect at once on ap- 
“proval of governor. /reeman vs. Gaither, 741. 


LEASE. See Railroads, 2. 


LEGACIES. See Wills, 2,3; Administrators and Executors, 15. 


LEVY AND SALE. 


1. Crop, bales of cotton to be gathered from, contracted to be sold, 
subject to senior judgment. Phillips vs. Dean et al., 10. 


2. Collusive sale placing property of one joint debtor beyond reach 


of claim of contribution by other, damages for. Green vs. 
Mann, 246. 


3. Rule against constable for not levying, no defence that fi. fa 
did not follow judgment. Singer Sewing Machine Co. vs. 
Barnett, constable, 377. 
See Tax, 3. 


LIBEL. 


1. Libellous, publication tending to expose person to contempt or 


ridiculeis. Stewart vs. Swift Specific Co. et al., 280. 


2. Daughter represented as detailing disease of mother with rid- 


iculous conduct and terrible results, and cure by patent medi- 
cine, is libel on daughter, Jbid. 


3. Abatement by death of plaintiff: survival by pecuniary benefit 


to defendant, whether applicable to libel and slander. 
Quexre? Swift Specific Co. et al. vs. Davis, adm’x, 787. 


4. Pecuniary benefit which prevents action of tort from abating 
must flow directly from tort; sales of patent medicine in- 
creased by libellous advertisement not sufficient. Ibid. 


LICENSE. 


1. Freeholders, necessary number not giving consent, license void. 
Metcalf vs. State, 308. 


2, Same: Revocation of such license immaterial. bid. 


See Tax, 6. 
LIENS. 


1. Filing affidavit of foreclosure, handing to clerk for issuing ex- 
ecution amounts to. Floyd vs. Chess-Carley Co., 752. 
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2. Laborer’s lien foreclosed ; what sufficient to show that work 
was done by plaintiff. Ibid. 


3. Same: Executions sufficient in this case. did. 
4. Laborer’s general and special liens, what affidavit sufticient to 
foreclose. Moody, Jr., vs. Travis, 832. 


See Attorney and Client, 1, 2, 4; Judgments, 10, 11. 
LIFE EXPECTANCY. See Damages, 6, 8, 9. 
LIQUOR. See Criminal Law, 18, 19. 


LIMITATIONS, STATUTE OF. 


1. Note sued on barred as to one defendant, and the other a minor, 
suit dismissed on demurrer. Latham vs. Kolb et al., 291. 


2. Judgment dormant, where nothing done from 1866 to 1875. 
Mosely vs. Sanders, 293. 


3. Revived by new promise in writing without further considera- 
tion, debt barred by act of 1869 may be. Pittman, adm’x, vs. 
Elder et al., 371. 


4, Legal title in executor, administrator or trustee, statute run- 
ning against, bars minor beneficiary. Grimsby, adm’r, vs. 
Hudnell, 378. 


5. Aliter, where legal title is in minor, though having guardian. 
Ibid. 


6. Amendment not barred, if original action is not. bid. 


. Seal left off of mortgage by mistake of law, bill to correct and 
foreclose not barred, though suit would be, if instrument not 
under seal. Allen, adm’x, vs. Elder & Son, 675. 

8. Not run against legatees until entitled to possession, though 


with trustee to hold until that time. Vanzant et al. vs. Big- 
ham et al., 759. 





See Criminal Law, 63. 


MANDAMUS. 


1, Is common law writ; not entertained by chancellor at chambers. 
Gay vs. Gilmore, sheriff, 725. 
2. Rule nisi refused at chambers, if grounds not good. Ibid. 





See Railroads, 16; Ordinary, 3. 
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MANSLAUGHTER. See Criminal Law, 32-33. 


MASTER AND SERVANT. 


1. Improper rules for running elevator, master liable to employé 
for injury from. Schmidt vs. Block, 823. 
) 


2. Defective machinery causing injury, what sufficient allegation 
of. Ibid. 


8. Notice to master, negligent ignorance is equivalent to. Ibid. 


4, Fireman employed at will of fire-masters, no recovery for dis- 
charge. Parks vs. City of Atlanta et al., 828. 


" 


MASTER IN CHANCERY. See Auditor. 
MESNE PROFITS. 


1, Not more than rent received charged for that year, in decree- 
ing re-conveyance for failure of grantee to comply with agree- 
ment. Lary vs. Lewis, 46. 

2. Improvements only set off against, by purchaser with notice of 
title, or who could have known with proper diligence. 
Nunn, adm’r, et al. vs. Burger et al., 705. 


MINORS. See Guardian and Ward; Parent and Child; Contracts,6; 
Promissory Notes, 6. 


MONEY RULE. See Deeds, 11. 
MORTGAGES. 


1, Attacked in bill to set aside assignment. Albany, ete., Co. et 
al. vs. Southern Ag. Wks. et al., 135, 

2. Valid everywhere, if valid where executed. Hubbard vs. An- 
drews & Co. et al., 177. 

Foreign mortgagee may follow property into state and foreelose. 
Ibid. 

Foreign mortgagee following property and foreclosing in county 
where property found, before time for recording expires, 
good against dona fide purchaser without notice. Ibid. 


. Application of payment to mortgage, intention of debtor to 
make indicated, creditor could not apply to notes. Holly vs. 
Hardeman & Gibson, 328. 


. Lien, not title, mortgage gives. Thomas, Jr., adm’r, vs. Morri- 
sett, ex’r, 384, 


7. Personalty, mortgage on land in this state is. Ibid. 


a 


‘a 


or 


& 
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. Seal omitted by mistake, corrected in equity, and foreclosure 


decreed. Allen, adm’x, vs. Elder & Son, 674. 


. Not recorded in time fixed by law, postponed to other liens be- 


fore record. Janes & McDonald vs. Penny, 796. 


. Not recorded in proper time, good between parties. Ibid. 
. Witness, whether signing officially or not, not affect validity of 


mortgage. Ibid. 


. Purchaser with knowledge of mortgage, and agreeing to pay 


it, takes subject to it. Hill vs. Moulton, 831. 


. Bond or pauper affidavit necessary to filing affidavit of illegality 


to foreclosure on personalty. Shannon vs. Vincent, 837. 


See Debtor and Creditor, 8. 


MOTION IN ARRESTOF JUDGMENT. See Judgments, 2; Crim- 


inal Law, 37. 


MUNICIPAL CORPORATIONS. 


to 


a) 


oO I 


10. 


11. 


12. 
13. 


. Flooding land by altering street. Maguire vs. Mayor, etc., of 


Cartersville, 84. 


. Service on mayor sufficient. bid. 
. Assessments for street improvements and taxation compared. 


Trustees First M. E. Church vs. City of Atlanta et al., 181. 


. Powers limited to express grant or necessary implication. 


Ibid. 


. Church not subject to assessment for street improvements. 


Ibid. 


. Assessment for street improvements, act for Atlanta construed. 


Ibid. 


. Same: What property exempt from. Ibid. 
. Bridge in street, planks of left loose, injured party may recover. 


City of Atlanta vs. Buchanaii, 585. 


. Notice of defect to employé constructing bridge is notice to 


city. Ibid. 

Open and notorious and existing so long as that city might 
have known, when error to charge that defect must have 
been. Ibid. 

Bridge in street used by pedestrians as better crossing than 
sidewalk, stands as such ; turning out and walking on it, not 
negligence. Ibid. 

Safe streets, duty of city to keep. bid. 

Same: ‘‘ Keeping ’’ includes proper construction or re-construc- 
tion of bridge. bid. 
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14. Nuisance, power of city of Griffin as to abatement of. Json vs. 
Manley, 804. 


15. Fireman employed at will of fire-masters, no recovery for dis- 
charge. Parks vs. City of Atlanta et al., 828. 


MURDER. See Criminal Law, 21, 25, 28, 72, 73. 


‘NEGLIGENCE. 


1. Is question for jury. Geo. Railroad vs. Bird, 13. 

2. Own negligence causing injury, non-suit granted. Blitch vs, 
Central Railroad, 333; Sav., Fla.& W. Rwy. vs. Folks, 537. 

3. Opinion as to whether damage arose from, not admitted. East 
Tenn., Va. & Ga. Railroad vs. Wright & Co., 532. 


4. Charge that certain facts constitute negligence, error, except 
where so made under express statute. Central Railroad vs. 
Thompson, 770. 


See Railroads; Notice, 4. 


NEGOTIABLE INSTRUMENTS. 


1. Drafts with bill of lading attached, money loaned on, lender 
may repudiate for fraud, and sue on account for money 
loaned. Massengill vs. First Nat. Bk., 341. 

2. Same: Protest of draft and notice necessary in suit on it, but 
not on account. Ibid. 


See Promissory Notes. 


‘NEW TRIAL. 


1, Vacation, motion not made in. Ferrill vs. Marks, 21. 

2. Absence from court when case called, no ground for new trial 
except when. Ferrill vs. Marks, 21. 

8. Errors in decree furnish no ground for new trial. Creech vs. 
Richards, adm’r, 36. 

4, Second motion at same term when first overruled, dismissed. 
Wimpy vs. Gaskill et al., 41. 

-5. Brief of evidence approved subject to correction and filed in 
time limited, and afterwards corrected and approved, motion 
not dismissed. Royce & Co. et al. vs. Gazan, 79. 


. Discretion to grant or refuse, where evidence is conflicting. 
City R’k ef Mac. vs. Mayor, etc., of Mac., 93; Mayer & Glauber 
vs. Tufts, 96 (although weight seems against verdict) ; Love- 
joy vs. Norcross, 100; Byne vs. Smith, 101; Harper et al. vs. 
Wilkes et al., 106 (where evidence not full) ; Stegall vs. Baker, 
107 ; Holliday vs. Anglin, 107; Moore vs. Rosser, 329; Atntala & 


> 
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C. A.-L. Rwy. Co. vs. Holcombe & Co., 590; Erskine & Co. vs. 
Duffy, 602; Irwin et al. vs. McKnight, 669 (issue of fraud.) 
(See No. 15 below.) 

7. Discretion where misunderstanding as to leave of absence. 
Pioneer Mfg. Co. vs. Callaway & Co., 105. 

8. Remark of judge to another defendant just tried that he was 
lucky to escape, no ground for new trial. Townsend vs. State, 
105. 

9. Demurrer overruled, no ground for new trial. DeBarry-Baya 
Merchants’ Line vs. Austin, 306. 


10. Error without injury, no ground for new trial. Mathews vs. 
Bosworth & Jossey, 19; Metcalf vs. State, 308; Swint vs. Carr, 
322. 

11. Newly-discovered evidence as ground for. City, etc., Rwy. vs. 
Findley, 311. 

12. Brief of evidence and motion approved in vacation, without 
objection, counsel taking part in, waives objection. Moore 
vs. Rosser, 329. 

13. Correcting grounds by note appended to motion, practice con- 
demned. Irwin et al. vs. McKnight, 669. 

14. Absence of party from providential cause, unknown to coun- 
sel, ground for new trial. Cleveland Nat. Bk. vs. Reynolds, 
834. 

15. Discretion, rule of, does not apply after second verdict for 
same party. Veal et al. vs. Robinson, 838. 


NONSUIT. 


1. Error in this case. Cunningham, gdn., vs. Woodbridge & Har- 
riman et al., 302; Beck et al., rec’rs, vs. Henderson, 360. 

2. Negligence of plaintiff causing injury, and none on part of de- 
fendant, nonsuit. Blitch vs. Central R. R., 333. 

3. Properly refused in this case. Massengill vs. First Nat. Bk., 341. 

4. Married woman sued on note signed by her husband as her 
trustee, nonsuit proper. Stilwell vs. Woodruff, 347. 

5. Negligence of employé of railroad partly causing injury to self, 
non-suit proper. Semble. Sav., Fla. & W. Rwy. vs. Folks, 527. 

6. All grounds should be urged at once; but court may vary rule 
in cases of mistake, oversight, etc. did. 


NOTICE. 


1. Of unrecorded mortgage, whether purchaser had, left to jury. 
Doyw vs, Donovan, 44. 
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2. Partner’s knowledge of title to bond before firm formed, affects 


firm. Cunningham, gdn., vs. Woodbridge & Harriman et al., 
302. 


3. Of defect in bridge, to employé building, is notice to city. City 
of Atlanta vs. Buchanan, 585. 

4. Negligent ignorance is equivalent to notice. Schmidt vs. Block, 
823. 


See Insurance, 5, 8-9. 


“NOTICE TO PRODUCE PAPERS. 


1. Transcript of dealings with adversary, sufficient response to 
notice, when. Grant vs. Ala. Gold L. Ins. Co., 575. 


“NUISANCE. 

1. Damming natural flow of water by working street. Maguire 
vs. Mayor of Cartersville, 84. 

2. Power of city of Griffin as to abating. son vs. Manley, 804. 


‘ OBSTRUCTING PROCESS. See Criminal Law, 67-68. 
OFFICERS. See Constable; Ordinary; Sheriff. 


- ORDINARY. 


1. Election under local option act of 1885, power and duty as to. 
Scoville et al. vs. Calhoun, ord’y, 263. 


2. Same: Political powers as to election not interfered with by 
courts, except as act provides. bid. 


3. Mandamus not granted to compel ordinary to receive and hear 
contest by a few individuals. bid. 

4. Forgetting to notify counsel when case called, as promised, effect 
of. Morris et al. vs. Morris et al., 733. 


See Criminal Law, 81. 


PARENT AND CHILD. 


1. Custody of child, father has primary right to. Miller vs. Wal- 
lace et ux., 479. 

2. Habeas corpus for custody of child, discretion of court as to, 
limit and extent of, discussed. Ibid. 

3. Same: Clear and strong case against father’s right must be 
made. Ibid. 

4. Same: Contract to relinquish parental right must be clear, 
definite and certain. bid. 
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5. Same: Stratagem of father to obtain custody, not destroy right. 

Ibid. 

6. Same: Welfare of child and meansof father considered. Ibid. 

7. Support child, duty to is on father to. Ibid.; Nunn, adm’r, 
et al. vs. Burger et al., 705. 

8. Same: Subrogation of purchaser to claim of father against child 

for support, there can be none. Jbid., 795. 





See Contracts, 6; Libel, 2; Gifts, 1. 


PARTIES. 





1. Sheriff made party to traverse of return, byamendment. Stone 
vs. Richardson, 97. 

2. New parties added in claim case. Green vs. Mann, 246. 

3. Husband made party by amendment to suit by wife to recover 

homestead for self and children. Eve et al. vs. Cross, adm’r, 

693. 


4. Same: Wife may recover without husband being made party. 
Semble. Ibid. 





PARTNERSHIP. 






1. Ward’s funds invested in bond by guardian through another, 
and latter forming partnership, and firm using bond, trover 
lies. Cunningham, gdn., vs. Woodbridge & Harriman et al., 
302. 


2. Notice to one partner, before firm formed, is notice to firm. 
Ibid. 

3. Service on one partner, other who was active tort feasor having 
left state, is good against firm; and bail process and bond 
having been in name of firm, suit was against them. JIbdid. 


4. Indebtedness between partners is no defence in suit against 
firm. Ibid. 


5. Wrong firm sued, not changed to suit against right firm, though 
one partner was member of both. Howes vs. Patterson & 
Co., 689. 
6. Omission of partner curable by amendment. Jbid. ° 
. Attachment against wrong firm and garnishment dissolved, 
two partners stricken by amendment, judgment not allowed 
on bond or against remaining defendant. Jbid. 
8. Same: Dismissed, case was properly, on motion. 


=I 


-PATENT. See Promissory Notes, 7. 
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PAWNS. See Insurance, 6. 


PAYMENT. See Trusts and Trustees, 1; Debtor and Creditor, 6; In- 
terest and Usury, 4. 


PENITENTIARY. See Criminal Law, 28-31. 
PERJURY. See Criminal Law, 76-80. 
PLEADINGS. 




























1, Payment, plea was not one of, in this case. Wimpy vs. Gaskill 
et al., 41. 

. Burden on plaintiff, under plea amplifying general issue. Ibid. 

Issues outside pleadings tried inthis case. Lary vs. Lewis, 46. 

. Equitable pleadings in claim case. Green vs. Mann, 246. 

. Justification, what is proper plea of, in action for assault and 
battery. Seymour vs. Bailey, 338. 

6. Pleas stricken, where estopped from making defence. Beck et 
al. vs. Henderson, 360. 

. Account due by installments, separate suits may be brought, 
though all past due. Parris vs. Hightower, 631. 

8. In quo warranto case discussed. Whelchel et al. vs. State, 644. 

9. In justice’s court. See Justices and Justice Courts, 8. 

10. Variance, that abstract of title in suit for land does not show to 


whom set apart as homestead, does not make. Eve et al. vs. 
Cross, adm’r, 693. 


11. Vague and general allegations that charter is contrary to law 
and the constitution, and that legal existence of company is 
denied, formnoissue. Bell vs. Americus, etc., Railroad, 754. 

12. Non est factum not filed after first term, where no plea filed to 
which it could be added by amendment. Brown et al. vs. 
Davenport, ord’y, 799. 


bo 


or wm oo 


~J 


13. Sufficient allegations of negligence in this case, though con- 
fused. Schmidt vs. Block, 828. 


See Interest and Usury, 4, 5. 


POSSESSION. See Prescription; Claims, 11. 





POWERS. See Deeds, 6. 


PRACTICE IN SUPERIOR COURT. 


1. Witness attached and brought in after argument begun, discre- 
tion as to allowing him to be sworn. Mathews vs. Bosworth 
& Jossey, 19. 
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. Verdict received in absence of counsel, prisoner being present. 


O’ Bannon vs. State, 29. 


. Special issues in equity cause, what should be submitted. . 


Creech vs. Richards, adm’r, 36. 


. Open and conclude, right to, is important, and denial requires : 


new trial. Royce & Co. et al. vs. Gazan, 79. 


. Remark of judge to another person just tried that he was lucky ~ 


to escape, not cause new trial. Townsend vs. State, 105. 


}. Re-introduction of witness after argument begun, is in discre- 


tion of judge. Harrison et al., ex’rs, vs. Powers, 219. 


Open and conclude, defendant has right to, under plea of justi- 
fication. Seymour vs. Bailey, 338. 


. Re-refer case to auditor, because of errors of law, not necessary 


9. 


10 


11, 


12 


13. 


to. Jones, trustee, vs. Bond et al., 517. 

Jury-list allowed certified pending plea in abatement. Jackson . 
vs. State, 551. : 

Suspend case to allow exception to sustaining demurrer to plea 
in abatement, court will not. bid. 

Books and papers used in evidence sent to jury-room, under 
proper instruction, though containing other entries. bid. 
Judgment non obstante veredicto, notrendered when. Grant vs. 

Ala. Gold L. Ins. Co., 575. 

Juror put upon defendant in felony case, time allowed for ac- 
cepting or rejecting is in discretion of court. Carr vs. State, 
592. 

Strikes, time allowed for, whether rule applicable to felony 
cases. Quexre? Ibid. 


. Discretion of judge in conduct of business. bid. 
. Default, discretion as to refusal -to strike pleas filed after de- 


fault and enter judgment. Russell, ex’r, vs. Hubbard, 618. 


. “‘Answer’’ entered at return term, is equivalent to plea of 


general issue; other pleas may be added by amendment. 
Ibid. 


. Non-suit, all grounds for, should be urged at once; but court 


has discretion io prevent injustice from mistakes, accidents, 
etc. Parris vs. Hightower, 631. 


Possession in defendant in fi. fa. admitted, to obtain opening 
and conclusion, but court subsequently holds other party en- 
titled thereto, admission properly allowed withdrawn. Jrwin 
et al. vs. McKnight, 669. 


Remark to counsel that there was no difference between him - 
and the court or between counsel as to the law, not error. - 
Almond vs. Gairdner & Arnold, 699. 
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Examine witness as to admissibility of statements in the na- 
ture of confessions in absence of jury, when not error to 
refuse to allow-counsel to. Kimbrough vs. State, 786. 

22. Withdraw plea of guilty, principal should not be allowed to, 
pending trial of accessory. Groves vs. State, 808. 

23. Same: If allowed, what effect. Ibid. 

24. Set aside judgment dismissing appeal, motion to, is in discre- 
tion of court. Aiken vs. Wolfe, 816. ' 


25. Same: Service of rule nisi not made by next term, motion dis- 
missed. bid. 


See Judgments, 15-16; New Trial; Verdict, 11. 


“PRACTICE IN SUPREME COURT. 


1. Assignment of error, when sufficiently specific and when not. 
White vs. Hand et al., 3; Poullain et al. vs. Poullain, 420; 
Trippe, ex’r, vs. Wynne, 200; Erskine & Co. vs. Duffy, 602 
(when motion for new trial is granted or refused; also as to 
charge of court) ; Cobb vs. State 664 (long charge with no error 
specified’. (See No. 16 below.) 


Error without injury, not cause reversal. Mathews vs. Bosworth 
& Jossey, 19; Metcalf vs. State, 308; Swint vs. Carr, 322. 

Write off part of amount found by jury, party required tv, or 
reversal granted. Lary vs. Lewis, 46. (See No. 21 below.) 

Certiorari, petition for refused, is not record, but must come up 
in bill of exceptions. James vs. Davis, 100. 

. Serve solicitor general or other officer, necessary to, on excep- 
tion to ruling on illegality to tax fi. fa. Hooper vs. State et 
al., 100. 

. Same: Serving individuai for whose benefit ji. fa. alleged to be 
proceeding, not sufficient. Ibid. 

Judgment in one’s favor not excepted to, though not put on 
most advantageous grounds. Bowen vs. Groover, 101. 

. Damages for delay denied when. Westbrook vs. Fudge, 102. 

. Settlement agreed on, request to withdraw case opposed, effect. 
Ibid. 


. Service of bill of exceptions in time, shown by affidavit made 


after ten days, sufficient. Cain et al. vs. Ligon, 102. 
Ten days for service, how counted. did. 
. Ground of objection to evidence must be shown. Ibid. 


. Time for excepting limited by consent order. Crawford et al. 
vs, Tribble, ord’y, 101. 
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14. Amount of compensation proper under contract, determined by 
court in this case.. Hodge vs. Ellis, gdn., 272. 

15. Assignment of error solely on overruling demurrer at former 
term, to which exception pendente lite filed, not sufficient. 
DeBarry-Baya Merchants’ Line vs. Austin, 306. 

Motion for new trial made, and no motion to dismiss in court 
below because of approval of motion and brief of evidence in 
vacation, point not decided here. Moore vs. Rosser, 329. 

" 17. Dismissal works affirmance and is res adjudicata. Hall et al. 

vs. Huff et al., 337. 

18. Plea held insufficient, that court added he did not see how a 
plea of justification could be filed under the facts, was not 
ruling which could be excepted to. Seymour vs. Bailey, 338. 

19. Verdict not reviewed, if no motion for new trial made. Massen- 
gill vs. First Nat. Bk., 341. 

20. Suggestions to court below as to further mode of trial. Poul- 
lain et al. vs. Poullain, 420. 

21. Verdict, part required written off. East Tenn., Va. & Ga. R. 
R. vs. Wright & Co., 582. (See No. 3 above.) 


22. Costs, direction as to, where part of verdict written off. bid. 
23. Suspended, case will not be, to allow exception to sustaining 
demurrer to plea in abatement. Jackson vs. State, 551. 

24. Record, not bill of exceptions, motion for new trial and brief 
of evidence are part of. Erskine «& Co. vs. Duffy, 602. 

25. Point not decided below not decided here. Russell, ex’r, vs. 

Hubbard, 618; Bates vs. Messer, 696. 
26. Cross-bill of exceptions necessary, in order to review grounds 
of motion not sustained, where exception taken to sustaining 
one ground. Floyd vs. Chess-Carley Co., 752. 


16 
















See New Trial, 13. 


PRESCRIPTION. 





1. Possession of one lot, under deed conveying several lots by 
numbers, but not showing them to form one tract, is not con- 
structive possession of all. Barber et al. vs. Shaffer et al., 

285. 








PRESUMPTION. 


1. Assent to order, allowing motion for new trial in vacation, pre- 
sumed from presence and participation, without objection. 
Moore vs. Rosser, 329. 

2. Auditor’s report prima facie correct. Poullain et al. vs. Poul- 

lain, 420. 
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3. Assent of executrix to legacy presumed from use of property 
under it. Vanzunt et al. vs. Bigham et al., 759. 


See Railroads. 


PRINCIPAL AND AGENT. 
- Promise of agent not within aut! ority or dum fervet opus, not 
admitted against principal. Blitch vs. Central Railroad, 333. 


- Est»ppel on principal by act of agent. Ezzard vs. Frick & Co., 
512. 


. Dual agency for both parties, not valid. English vs. Bank State 
of Ga., 537. 

. Agent’s memorandum, in scope of duty, given as basis for bring- 
ing suit, admitted against principal. Geo. Railroad vs. Smith, 
gov’r, 634. 

. Husband’s agency for wife in making purchases, facts showing, 
discussed. Vaughn vs. Miller & Bussey, 712. 


. Ratification of [husband’s acts as agent, what is necessary to 
show. Ibid. 


. Notes of agent taken, effect of, discussed. bid. 
. Knowledge necessary to ratification. Ibid. 


PRINCIPAL AND SURETY. 


1. Parol agreement by one guarantor, under letter from other 
agreeing to joint contract, not binding on latter. English vs. 
Bank State of Ga., 537. 


2. Accommodation endorser or surety, facts of ease making. 
Ibid. 


3. Estopped from denying that name was signed to bond of state 
depository by competent authority, surety would be, by 
knowledge and permitting deposit of state’s funds without. 
objection. Colquitt, gov’r, vs. Smith, 709. 

. Same: Property of surety, or that transferred after giving of 
bond, bound by execution issued on it. Ibid. 
. Distress warrant, issue under counter-affidavit to, must be 


submitted to jury, to bind sureties. Willis et al. vs. Bivins, 
745. 


. Same: Judgment by court by agreement of parties, but with- 
out consent of sureties, will not bind them. Jbdid. 

. Representation of ordinary and principal that administrators’ 
bond was temporary, pleaded by surety, plea stricken, 
Brown et al. vs. Davenport, ord’y, 799. 

. Surety’s administrator paying off judgment and moving to 
have suretyship entered of record and to have control of fi. 
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fa., record of suit admissible, though judgment irregular. 
McWilliams vs. Lee, adm’r, 838. 


See Homestead, 6; Statute of Frauds. 


PRIVATE WAYS. See Roads and Bridges, 1. 


PROMISSORY NOTES. 
1, Without consideration, not good. City Bk. of Macon vs. May- 
or, etc., of Macon, 93. 
2. Made on Sunday, void. Harrison et al., ex’rs, »s. Powers, 218. 


3. Same: Dated on another day and transferred to innocent hold- 
ers in due course of trade, maker estopped. Ibid. 


- Same: Transferred on Sunday, holder not protected. Ibid. 

. Same: Transfer discussed on Sunday and consummated on 
later day, holder protected. Jbid. ; 

. Barred as to one defendant and the other a minor, suit dismissed 
on demurrer. Latham vs. Kolb, 291. 

. Failure of consideration, where note given for right to sell pat- 


ented machines which proved worthless. Smith vs. High- 
tower, 629. 


See Negotiable Instruments; Husband and Wife, 5. 


PUBLIC POLICY. See Assignments, 6; Religious Corporations, 1.- 


QUO WARRANTO. 


1, Bridge forming part of public road, taking possession of, and 
charging tolls, what sufficient for petition to allege. Whelchel 
et al. vs. State, 644. 

2. Information is not confined strictly to allegations of petition, - 

‘ _ but may amplify and enlarge. Jbid. 

3. Toll-bridge set up in public road, facts of case did not authorize. 
Ibid. 


4. Code, §684, refers to private bridges and ferries, not to public 
roads. Jbdid. 


RAILROADS. 


1, Presumption against, when killing or injury from running of 
trains shown. Geo. R. R. vs. Bird, 18. 


2. Injunction, abandonment of intention to apply for, not prevent 
lease-holder from suing for damages for taking right-of-way, . 
hough condemned as against owner of fee. Capers vs. Au- 
gusta, G. & S. R. R., 90. 
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- Lease-holder, right of as to right-of-way. Ibid. 
- Foreign corporation, East Tennessee, Virginia & Georgia Rail- 


road is not. Schaefer vs. East Tenn., Va. & Ga. Rk. R., 99. 


. Negligence of company, want of ordinary care to avoid injury, 


and contributory negligence, rule as to. Central R. R. vs. 
Smith, 209; Central Railroad vs. Harris, 501. 


. Passenger taking freight car at freight depot, what duty rests 


oncompany. Lbid, 209. 


. Live-stock, contract for shipment of discussed. Cincinnati, 


etc., Rwy. vs. Disbrow & Co., 258. 


. Extraordinary diligence as to passengers required. City & 


Sub. Rwy. vs. Findley, 311. 


. Street railway, same rule of diligence and same presumption 


against apply to. Jbid. 


. Leave car, opportunity must be given to. Jbid. 
. Passenger going on platform when announcement of approach 


to station made, and being thrown off,cannotrecover. Blitrh 
vs. Central R. R., 3238. 


- Announcement of approach to station is not negligence. Ibid. 
. Pay expenses of sickness, promise of master of trains to, not 


admissible. Ibid. 


. Run over by engine or falling between cars while attempting 


to get off in contest, submitted to jury. Central Railroad vs. 
Harris, 501. 


5. Bell not rung, immaterial, if it could not have contributed to 


19. 


injury. Ibid. 


. Engineer violating rules and partly causing injury to self, no 


recovery, though other employé negligent. Sav., Fla. & W. 
Rwy. v8. Folks, 537. 


. Goods stolen and others injured by water on ship-board, dam- 


ages are severable, and former may be tendered alone. Last 
Tenn., Va. & Ga. R. R. v8.. Wright & Co., 532. 


. Steamship, shipment for part of way by, and thence over rail- 


road, liability of latter for damage on former depends on con- 
tract of former with shipper.. bid. 


‘“‘ Blowing ”’ of bilge-water and other perils of sea, exemption 
from liability for, in bill of lading, binds consignees. Ibid. 


20. Doubtful whether damage was from ordinary perils of sea or 


21. 


whether there was negligence, no recovery. Semble. Ibid.. 

Failure to transport wood for sale, which decreased in value, 
Gamages recovered. Atlanta & @..Air-Line Rwy. Co. vs. 
Holcombe & Co., 590.. 


22. Common carrier, railroad.is. Falvey ve. Georgia R. R., 597. 
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. Connecting road beyond terminus of own line, railroad liable 
for loss or damage occurring on, under contract for through 
shipment. Ibid. 

. Connecting roads, §2084 of Code as to liability of, does not alter 
common law, butis cumulative. Ibid. 


25. Express or implied contract for through shipment binds road. 
Ibid. 


26. Same: Implied, contract may be, from what. Ibid. 


. Fence cuts running parallel to public road, no duty to. Col- 
lier vs. Geo. R. R., 611. 


28. Sections 706, 707 of Code apply to crossings, not roads running 
along railroad. Ibid. 

. Right-of-way: Charter giving right to acquire such strips of 
land as necessary, building road, but leaving land near track 
in possession of others for thirty years, shows it unnecessary, 
and railroad cannot recover. Mooney vs. Rome Railroad, 749. 

. Service on road which has leased its line, how perfected. At- 
lanta, etc., A-L. Rwy. vs. Harrison & Bro., 757. 

. Same: ‘‘ Leasing company,”’ to whose president letter is to be 
mailed, is lessor. Ibid. 

. Safe stations or places for alighting and means of exit, duty of 
railroad to provide for passengers. Central Railroad vs. 
Thompson, 770. 

. Passenger safely off of right-of-way, not duty of railroad to see. 
Ibid. 

. Passenger alighting at point some distance from station, 
whether his negligence or that of road, discussed, under facts. 
Ibid. 

. Announcement of approaching station, and of station after 
stopping, difference as to right of passenger to acton. Ibid. 

. Destination, duty of railroad to carry passenger to station of; 
extraordinary care required until then. bid. 


. Walking on track when no train in sight does not make pas- 
senger a trespasser. Ibid. 

. Unavoidable accident, road not liable for, if all done which the - 
law requires. Ibid. 


See Expectancy, Tables of. 
RAPE. See Criminal Law, 59-60. 
RECEIVER. See Injunction and Receiver. 


RECEIVING STOLEN GOODS. See Criminal Law, 65-66. 
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RELIGIOUS CORPORATIONS. 


. Public policy to foster religion and charity. Trustees First 
M. E. Church vs. City of Atlanta et al., 181. 


2. Assessments for street improvements, church not subject to. 
Ibid. 


. Assessment for street not made on church, is not taking money 
from treasury for. Ibid. 


. Trustees of church cannot create lien on, without special 
authority. Ibid. 


REMOVAL OF CAUSES. See United States Courts, 1. 


RES ADJUDICATA. See Judgments, 3, 18; Practice 


in Supreme 
Court, 17; Husband and Wife, 15. 


RES GEST. See Evidence, 30, 38, 45. 
ROADS AND BRIDGES. 


1. Private way, what necessary to acquire right of. Woolbright 
vs. Cureton, 107. 


. Toll charged on bridge forming part of public road, without 
authority, guo warranto lies. Whelchel et al. vs. State, 644. 


. Code, §684, refers to private roads and bridges, not to public 
ones. Ibid. 


4. Bridges controlled by county, though leading into city, rebuilt 
by former, when washed away. L£lliott vs. Gammon et al., 
comm’rs, 766. 

5. Citizens of city cannot object. bid. 

}. Immediate taxation or bonded debt, commissioners determine 
advisability. Jbid. 


See Streets and Sidewalks; Municipal Corporations, 9, 11-13; 
Railroads, 27. 


ROME. See Roads and Bridges, 4-6. 
SALES. 


1. Bales of cotton to be made of first picking contracted to be 


sold, are subject to senior judgment. Phillips vs. Dean et 
al., 10. 


2. Acceptance of draft for price condition precedent to passing 
title, when. Mathewson vs. Belmont, etc., Co., 357. 
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3. Same: Assignment by yendee before acceptance of draft con- 
veys no title. Ibid. 


fee Administrators and Executors, 1-4; Vendor and Pur- 
chaser. 


“SEALED INSTRUMENTS. See Equity, 10, 11. 
“SERVICE. 


1. On mayor is sufficient on city. Maguire vs. Mayor, etc., of Car- 
lersville, 84. 


2. Entry by constable informal, amendable, not void. Telford vs. 
Coggins, 683. 
3. Justice court docket not showing service, immaterial. bid. 


4. Railroad which has leased its line, how served. Atlanta, etc., 
A-L. Rwy. vs. Harrison & Bro., 757. 


5. Continuing case to allow service perfected, not error. Ibid. 


See Practice in Supreme Court, 5, 6,10, 11; Practice in 
Superior Court, 25. 


‘SET-OFF. 


1. Foreign executor suing here, set-off pleaded as if he were res- 
ident; law of foreign state as to presenting claims does not 
apply. Russell, ex’r, vs. Hubbard, 618. 


SHERIFF. 


1. Answer to rule alleging settlement between parties, attorney 
claiming feesshould traverse. Haynes vs. Perry, sheriff, 33. 


. Made party totraverse of return, by amendment. Stone vs. 
Richardson, 97. 


. Liable in damages for rejecting proper affidavit of illegality. 
Mosely vs. Sanders, 293. 


. Money rule, sheriff entitled to direction by, where conflicting 
claims. Orawford vs. Williams et al., 792. 


5. Same: Interpleader, money rule is in nature of bill] of. Ibid. 
6. Same: Deed takes fund in preference to junior fi. fa. Ibid. 


‘SPECIFIC PERFORMANCE. See Equity, 5. 


STATE DEPOSITORY. See Principal and Surety, 3-4. 








STATUTE OF FRAUDS. 


1. Promise to ‘‘see debt paid,’’ and goods furnished on credit of 
promisor, is original understanding. Cruse vs. Foster & 
Estes, 723. 


2. Original or collateral undertaking, test of. Ibid. 


STOCK AND STOCKHOLDERS. 


1, Estopped from setting up fraud in organization against credit- 
ors who acted on faith thereof without objection. Beck etal. 
rec’rs, vs. Henderson, 360. 

2. Majority’s action within charter power not enjoined by minor- 
ity except on strong case, if at all. Lamar et al. vs. Lanier 
House Co., 640. 

3. Representations of persons taking subscriptions as to gauge of 
road and how ironed, not set up in defence to absolute note, 
when. Bell et al. vs. Americus, etc., Railroad, 754. 

4, Reform written contract of subscription, equity will not, except 
for omission by fraud, accident or mistake. Ibid. 


See Corporations. 


STREETS AND SIDEWALKS. See Municipal Corporations, 1, 3, 
5, 9, 11-13; Roads and Bridges. 


SUBROGATION. See Equity, 15. 
SUMTER COUNTY. See Costs, 5. 
SUNDAY. See Promissory Notes, 2-5; Witness, 8. 


SURETY. See Principal and Surety. 
TAX. 


1, Street assessment is not, within meaning of constitution requir- 
ing ad valorem and uniform tax. Trustees First M. E. Church 
vs. City of Atlanta et al., 181. 

2. Uniform practice of government and general law considered in 
construing act. Ibid. 

8. Fi. fa. not enjoined because complainant has sued defendant 
in fi. fa. for the land levied on, and has offered to pay tax 


and take transfer of fi. fa., but has been refused. McPhee vs. 
Veal, 656. 


4. Wild lands unreturned, advertisement necessary before issuing 


ji. fa., under act of 1874. Rish vs. Ivey, 738. 
v 76-58 
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5. Wild land returned and tax paid, levy and sale thereon under 
fi. fa. as unreturned void. Ibid. 


6. Peddler, itinerant lightning-rod dealer is not, under tax act. 
Ezell et al., comm’rs, vs. Thrasher, 817. 


See Homestead, 6, 7. 


TIME. See Insurance, 8-10; Criminal Law, 68; Practice in Supreme 
Court, 11. 


TITLE. 


1. Bales of cotton to be gathered from crop sold, title vests when. 
Phillips vs. Dean et al., 10. 

2, Conveyance of three and one-fourth acres in lot 62, not cover 
land in adjoining lot. Bates vs. Slade & Etheridge, 50. 

3. Condition precedent not complied with, title not pass. Mathew- 
son vs. Belmont, etc., Co., 357. 


. Security deed may become absolute by agreement of parties. 
Irwin et al. vs. McKnight, 669. 


See Vendor and Purchaser; Sales; Gifts; Mortgages, 4; Limit- 
ations, Statute of, 4, 5. 


TORTS. 


1. Abates, action for, by death of party. Swift Specific Co. et al. 
vs. Davis, adm’r, 787. 


2. Pecuniary benefit to wrong-doer, what prevents abatement. 
Ibid. 

3. Same: Increased sale of patent medicine by libellous adver- 
tisement not prevent abatement. Ibid. 


TRESPASS. See Railroads, 37. 
TROVER. 


1. Firm using bond in which one partner had invested funds of 
ward sent to him by guardian, is conversion. Cunningham, 
gdn., vs. Woodbridge & Harriman et al., 302. 

2. Conversion, sale by one holding under contract retaining title 
in vendor until payment, and use by vendee and refusal to 
deliver, amounts to. Ezzard vs. Frick & Co., 512. 


3. Measure’ of damages, value of property, with hire. Ibid. 


4. Conditional sale, vendor allowing re-sale by purchaser to third 
party without notice, estopped from recovering property. 
Ibid. 


See Partnership, 3. 
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TRUSTS AND TRUSTEES. 


1. Paymentof trust debt by crediting trustee’s individual account, 
not good. Maynard vs. Cleveland, 52. 

. Compromise note, trustee may, where there is a contest, in 
good faith. Ibid. 


. Compromise note due to him, trustee may, without order of 
court. Ibid. 


- Compromise, whether in good faith, is for jury. bid. 


. Same: Good or bad faith, all facts bearing on, admissible. 
Tbid. 


. Fraud towards others for benefit of estate, admitted to show 
trustee’s zeal for it. Ibid. 


. Church trustees cannot create lien without express authority. 
Trustees First We. E. Church vs. City of Atlanta et al., 181. 

. Married woman sued on note signed by her husband as trustee, 
non-suit proper. Stilwell vs. Woodruff, 347. (See also Crus- 
selle vs. Chastain, 840.) 


. Same: Authority to bind her separate estate must be shown. 
Ibid. 


‘Trustee for wife ’’? added to name of principal in forthcoming 
bond, is mere description. Bowen, constable, vs. Penny, 
trustee, et al., 743. (See No. 13 below.) 

. Limitations, statute of, not run against legatees with trustee 
until of age, until they became so and were entitled to pos- 
session. Vanzant et al. vs. Bigham et al., 759. 

. Fxecutrix was trustee for children only till they became of age. 
Ibid. 

‘*Trustee,’’ added to signature of note, is descriptio personx; 
debt is individual. Crusselle vs. Chastvin, 840. (See No. 
10 above.) 


Pleadings necessary to subject trust estate. bid. 


See Administrators and Executors; Guardian and Ward; 
Equity, 13. 


UNITED STATES COURTS. 


1. Non-resident corporation, so as to remove cause, Kast Tennes- 
see, Virginia and Georgia Railroad is not. Schaefer vs. East 
Tenn., Va. & Ga. R. R., 99. 


2. Removal on ground of local prejudice, too late to apply for, 
after trial began. Fleming vs. Fire Ass’n of Philadelphia et 
al., 678, 
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3. Local prejudice act must be strictly complied with, in order to 
obtain removal. Ibid. 


4. Removal from state court under act of 1875, petition for, made 
before second term, is in time, where frst term for trial was 
adjourned. Livingston vs. Frick & Co., 839. 


VAGRANCY. See Criminal Law, 20. 
VARIANCE. See Criminal Law, 2; Pleadings, 10. 
VENDOR AND PURCHASER. 





. Foreign mortgage following property and foreclosed where it is 
found, within time allowed for record, is superior to bona fide 
purchase without notice. Hubbard vs. Andrews & Co., 177. 


. Reduction in price, none allowed because all! of one of lots con- 
veyed was adversely held, where bond for title included it 
or so much of it as was not adversely held. Cow vs. Jones, 
296. 

3. Partnership affected with knowledge of title of bond by one 
partner. Cunningham, gdn., vs. Woodbridge & Harriman 
et al., 302. 

. Acceptance of draft for purchase price is condition precedent to 
passing title, when. Mathewson vs. Belmont, etc., Co., 357. 

5. Same: Assignment by vendee before accepting draft conveys 

no title. Ibid. 


bo 


rs 





See Sales. 
VENUE. See Criminal Law, 62. 
VERDICT. 


1. Received in absence of counsel, prisoner being present. O’ Ban- 
non vs. State, 29. 

2. Special issues in equity cause, what should be submitted. 
Creech vs. Richards, adm’r, 36. 

3. For defendant ‘on all the pleas,’’ sufficient, without finding 
oneach. City Bk. of Macon vs. Mayor, etc., of Macon, 93. 

4, Same: One plea sustained by evidence, such verdict not set 
aside. Ibid. ; 

5. $10,000 for injury on railroad, excessive when. Central Railroad 
vs. Smith, 209. 

6. Contrary to evidence in this case. Harrison et al., ex’rs, vs. 
Powers, 219; Lee vs. State, 498; East Tenn., Va, and Ga. 
Railroad vs. Wright & Co., 532 (part required written off) ; 

English vs. Bank State of Ga., 537; Brown vs. State, 628. 
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7. Demanded by evidenceinthiscase. Cox vs. Jones, 296; Craw- 
ford vs. Kimbrough, 299: Colquitt, gov’r, vs. Smith, 709. 


8. Seriatim on exceptions to auditor’s report, should be. Poul- 
lain et al. vs. Poullain, 420. 


9. Same: Effect if not so, discussed. Ibid. 


10. ‘‘Defendant’’ guilty, where joint indictment but separate trial, 
sufficient. Bernhard vs. State, 613. 


11. Amended in matter of form, but not of substance, after re- 
ceived, recorded and jury dispersed, though jurors state what 
was intended. Shelton vs. O’ Brien, 820. 


WAGES. See Garnishment, 1, 2. 


WAIVER. See New Trial, 12; Limitations, Statute of, 3. 


WARRANTY. 


1. Reasonably suited to use intended, that machine is, impliedly 
warranted. Smith vs. Hightower, 629. 


WILD LAND. See Tax, 4-5. 
WILLS. 


1. Administration revoked by probate of will in foreign state. 
Thomas, Jr., adm’r, vs. Morrisett, ex’r, 385. 


2. Void legacies and good legacies contained, not prevent grant of 
administration under will. bid. 


3. Charitable bequests beyond limit of statute, effect of. Ibid. 
4, Construed. Vanzant et al. vs. Bigham et al., 759. 


WITNESS. 


1. Child not understanding obligation of oath, or legal or future 
punishment for perjury, incompetent. Johnson vs. State, 76. 
2. Same: May become competent before second trial. Ibid. 


3. Privilege not to inculpate self, what does not violate. Hogan 
v8. State, 82. 


4. Wife competent, on trial for wife-beating. Stevens vs. State, 96. 


5. Dead, attorney for plaintiff being, defendant incompetent to 
prove payment to him. Doerflinger vs. Nelson, 101. 


6. Re-introduction of, after argument begun, matter of discretion. 
Harrison et al., ex’rs, vs. Powers, 219. 


7. Dead, other party being, living party incompetent. Ibid. 
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8. Sunday, transaction on, is illegal, and party not compelled to 
testify to. Ibid. 


9. Same: Privilege claimed, party not to be injured by. Ibid. 


See Continuance, 2, 3. 


WORDS AND PHRASES. 


1. “‘Lawful currency,” silver dollars are. Blount vs. State, 17. 

2. Falsehood should not work advantage in court. Royce & Co. 
et al. vs. Gazan, 79. 

. “Insolvent traders,’? who are. Shannon & Co. vs. Fechheimer, 
Goodkind & Co., 86. 


. “Ten days” for service, how calculated. Cain et al. vs. Ligon, 
adm’r, 102. 


. Cruel treatment by husband to wife, what may constitute. 
Glass vs. Wynn, ex’r, 319. 

. Laborer, not officer, locomotive engineer is. Sanner vs. Shivers, 
335. 

. Importance of criminal issue illustrated in charge, ‘‘on the one 
side” and ‘‘on the other,”’ noterror. Beck vs. State, 452. 

. ‘Vindicate the law,”’ in charge, not error. Ibid. 

9. Malice defined. Ibid. 


. “Keeping” street safe includes building bridge. City of At- 
lanta vs. Buchanan, 585. 


. “Liquidated” account, means settled, acknowledged, agreed. 
Parris vs. Hightower, 631. 


“Obstruct”’ implies force, when. Davis et al vs. State, 719. 
. “Published,” law is when approved by governor, if no other 
mode provided. Freeman vs. Gaither. 741. 
. “Filing” affidavit, handing to clerk equivalent to. Floyd vs. 
Chess-Carley Co., 752. 


. “Leasing company” means lessor. Atlanta, etc., A.-L. Rwy. 
vs. Harrison & Co., 757. 


. “Peddler,’’ itinerant lightning rod dealer is not. Ezell et al., 
comm’ rs, vs. Thrasher, 817. 








